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PREFACE 


TO  THE  LAW  OF  PARTNERSHIP. 


I  HATE  followed  the  same  plan  in  this  as  in  my  former 
works;  judging,  from  the  favor  they  meet  with  and  all 
I  can  learn  about  them,  that  it  is  satisfactory  to  the 
profession. 

It  may  be  briefly  described  thus :  In  the  text,  I  state  the 
law  as  clearly  and  succinctly  as  I  can;  enlarging  upon 
the  reasons  and  principles  involved,  when  I  treat  of  ques- 
tions more  than  usually  important,  difficult,  or  uncertain. 
In  the  notes,  I  give  aU  that  the  complete  library  of  this 
Law  School  could  supply  me  with,  of  authorities  needed 
to  verify  the  law  as  stated,  or  exhibit  the  qualifications 
or  modifications  to  which  it  is  subject,  and  enable  an 
inquirer,  with  a  library  at  command,  to  make  a  thorough 
investigation  of  any  question.  The  great  and  still  growing 
increase  in  the  number  of  reports  makes  it  very  difficult 
for  any  individual  to  have  a  full  collection  of  them ;  and 
leads  me  to  believe,  that  a  work  intended,  on  the  one  hand, 
to  supply  on  its  specific  subjects  the  want  of  a  library  so 
far  as  any  single  work  can  hope  to  do  this,  and,  on  the 
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other,  to  facilitate  the  use  of  a  complete  library  for  those 
who  have  access  to  one,  will  be  found  useful  to  students 
and  practitioners. 

This  work  has  been  long  in  hand,  and  would  have  been 
published  some  years  ago,  had  I  not  thought,  with  my 
publishers,  that  it  was  better  to  wait  for  peace.  I  shall 
not  regret  this  delay,  if  it  has  enabled  me,  by  additional 
labor  and  the  use  of  recent  authorities,  to  offer  it  in  a  less 
defective  condition  to  the  profession,  whose  kind  reception 
of  my  other  works  gives  me  so  much  cause  for  gratitude. 

Cambbidgb,  1S67.         '  T.  P. 


PKEFACE 


TO   THE   SECOND   EDITION. 


In  this  edition  the  whole  work  has  been  revised ;  parts 
of  it  rewritten ;  large  additions  made ;  and  the  authorities 
cited,  English  and  American,  brought  down  to  the  present 
time. 

CAMBBiDaB,  IS69.  T.  p. 
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CHAPTER  I. 

OP  THE  ORIGIN  AND    PURPOSE  OP  PARTNERSHIP. 

The  Law  of  Partnership,  as  it  exists  in  England  and  in  this 
country,  constitutes  a  system  by  itself.  Its  origin  cannot  be  found, 
excepting  in  the  Law-Merchant,  which  is  itself  only  the  custom  of 
merchants,  adopted,  systematized,  and  enforced  by  the  courts,  (a) 

'Commercial  partnerships  were  known  to  the  Romans ;  and  their 
law  recognized  and  regulated  them.  So  far  as  commerce  was  then 
conducted  in  a  similar  manner  and  upon  similar  principles  as  at 
present,  the  rules  of  the  Roman  law  are  applicable  now ;  for  that 
law,  quite  as  much  as  our  own,  applied  to  the  transactions  of  mer- 
chants a  law  founded  upon  their  usages ;  and  to  this  extent  we  may 
regard  the  Roman  civil  law  of  partnership  as  similar  to  our  own. 
As  a  yery  large  part  of  commercial  business  Consists  in  forming 
and  executing  contracts  which  must  be  governed  by  the  law  of 
contracts  generally,  and  this  is  a  part  of  the  common  law, 
*many  of  the  principles  applicable  to  partnership  are  the        *2 

(a)  Thus  the  peculiar  doctrines  of  the  Craddock,  8  P.  Wms.  158 ;  Vanheath  v. 

law  of  partnership,  which  most  distinguish  Turner,  Winch.  24;  Molioy,  b.  2,  ch.  10, 

it  from  the  common  law,  as  that  there  is  §  19.    The  case  of  Pinckney  v,  HaU  is 

no  suTYiyorship  of  property  or  rights  be-  thus  reported  in  1  Salk.  126 :   "  By  the 

tween  partners  (except  for  the  settlement  custom  of  England,  where  there  are  two 

of  the  business),  that  the  act  of  one  partner  joint  traders,  and  one  accepts  a  bill  drawn 

in  reference  to  a  partnership  matter,  is  on  both  for  him  and  partner,  it  binds  both 

the  act  of  aU,  are  declared  by  the  earliest  if  it  concerns  the  trade ;  otherwise,  if  it 

anthorities  to  be  "per  legem  mercaioriam"  concerns  the  acceptor  only  in  a  distinct 

and  "pro  benefido  commercii"     Jenkins,    interest  and  respect/'    v.  Layfield, 

160;  Co.  latt  182,  a;  2  Brown,  99;  Jef-  1  Salk.  292.    See  also  2  BoL  Abr.  702, 

freya  v.  Small,  1  Vernon,  217 ;  Leake  v,  870 ;  Anon.,  Styles,  870  A. 
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same  as  those  which  regulate  the.Comifioh  transactions  of  men ;  and 
so  far  the  law  of  partnership  ;]fia7  be  said  to  be  founded  upon  the 
common  law.  We  doubt^Htar^ever,  whether  any  thing  is  gained  by 
references  of  this  kind:.  l^Be  supposed  analogies  between  the  law 
of  partnership. at^dr/otlier  branches  of  the  law,  if  they  sometimes 
afford  amplj9^  iUustration,  lead  to  confusion  and  error  when  we 
attempt  •i)>^  esifry  them  far ;  or,  by  their  help,  deduce  firom  other 
deparCmenlis  of  the  law  a  rule  which  may  control  and  determine 
a  question  of  partnership. 

Thus  partnership  has  been  compared  to  tenancy  in  common, 
and  also  to  joint  tenancy ;  and  has  been  said  to  be  one  or  other  of 
these,  modified  in  certain  ways.  This  was  the  view  taken  in  all 
the  early  books.  (6)  But  this  is  no  more  true  than  that  tenanby 
in  common  or  joint  tenancy  is  a  modified  partnership.  The  three 
things  are  essentially  distinct.  They  all  have  the  element  of  joint 
ownership  of  property ;  but  in  all  other  respects  are  diflferent  and 
independent ;  and  the  law  of  each  must  be  sought  for  in  itself. 
Only  when  a  partnership  has  terminated,  may  the  former  partners 
be  considered  as  tenants  in  common  of  the  property  not  yet 
divided  among  them ;  but  even  then  certain  peculiar  rights  and 
principles  attach  to  the  property,  or  to  the  interests  of  the  parties, 
growing  out  of  the  former  partnership.  And  as  to  joint  tenancy, 
not  only  may  all  of  the  four  unities,  —  title,  interest,  time,  and 
possession, — every  one  of  which  is  essential  to  joint  tenancy,  be 
absent  from  partnership,  but  beside  this  technical  difference,  the 
substantial  characteristic  of  joint  tenancy,  which  is  the  right  of 
survivorship,  is  wholly  wanting  in  fact  in  partnership,  for  it  exists 
there  only  in  form  and  as  a  mere  trust  for  the  purpose  of  settle- 
ment, (c)    And  it  may  be  added  that  partnership  differs  from  both 

(6)  See  ante,  p.  1,  note  (a).  See  also  88  Of  modern  law-writers,  Stoiy  is  perhaps 
Edw.  in.  7,  Tit.  "  Accompt/'  Bac.  Abr.,  the  only  one  who  denies  the  accuracy  of 
Tit.  Joint  Tenants,  &c.  (C).,  Com.  Dig.  this  yiew.  Story  on  Part.  §  90,  et  seq. 
Tit.  Merchant  (D).  In  West  v.  Skip,  1  (c)  Co.  Litt.  186,  a;  2  Bl.  Com.  188; 
Yes.  Sen.  289,  Lord  Chancellor  Hardwicke  Com.  Dig.  Estate,  E.  6,  E.  8;  Fox  v.  Han- 
uses  the  following  language :  "  The  part-  bury,  Cowp.  445 ;  Woodman  v.  Cowing, 
ners  themselves  are  clearly  joint  tenants  11  Maine,  1.  Partnership  is  also  unlike 
in  the  stock  and  all  effects ;  not  only  that  tenancy  in  common  in  that  each  co-tenant 
particular  stock  in  being  at  the  time  of  is  entitled,  as  against  his  co-tenants,  to  a 
entering  into  the  partnership,  but  to  con-  specific  share  as  interest  in  the  common 
tinue  so  throughout,  whatever  changes  property  in  tpecie,  while  a  partner  can 
might  be  made  in  the  course  of  the  trade."  claim  only  his  proportion  of  the  residue. 
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♦of  these  species  of  joint  ownership,  in  this,  —  that  neither  *  3 
joint  tenant  nor  tenant  in  eommon  can  alienate  more  than  his 
own  interest  in  the  joint  property,  whereas  each  partner  has  usually 
a  power  of  disposition  over  all  the  partnership  effects.  Our  conclu- 
sion is,  that  the  law  of  partnership  is  an  entirely  distinct  and  in- 
dependent branch  of  the  law  ;  and  we  have  made  these  remarks, 
because  it  has  not  always  been  so  considered.  When  this  species 
of  joint  interest  and  ownership  came  under  the  cognizance  of  the 
courts  of  England  it  was  new  to  them,  and  new  to  the  law  of  Eng- 
land ;  and  it  was  perhaps  unayoidable  that  they  who  administered 
the  law  should  have  sought  to  bring  this  new  topic  within  the^ 
rules  and  principles  of  those  kinds  of  joint  ownership  which  were 
well  known.  For  this  not  only  seemed  to  preserve  the  unity  and 
symmetry  of  the  law,  but  relieved  the  courts  just  so  far  from  the 
labor  and  the  hazard  of  framing  now  rules  for  these  new  relations. 
Perhaps  this  was  not  only  inevitable,  but  wise,  at  the  beginning. 
We  think,  however,  that  it  has  been  carried  too  far  and  continued 
too  long  in  England.  And  even  in  this  country,  at  the  present 
time,  perhaps  something  would  be  gained,  if,  when  new  questions 
in  partnership  arise,  the  courts  looked  for  assistance  in  giving  an 
answer,  to  the  existing  system  of  the  law  of  partnership,  which,  if 
it  does  not  provide  in  advance  for  all  possible  questions,  contains 
within  itself  principles  that,  generally  at  least,  will  suggest  the 
proper  answers.  And  if  they  fail,  and  an  absolutely  new  question 
demands  an  absolutely  new  answer,  it  will  be  safer  to  look  to  the 
reason  and  justice  of  the  case,  and  the  usage  of  merchants  if  there 
be  one,  than  to  remote  and  disconnected  branches  of  law,  resem- 
bling partnership  in  some  respects,  but  differing  &om  it  in  still 
more. 

The  law  of  partnership  is  at  once  more  important  and  more  . 
difficult  in  this  country  than  in  any  other.  The  general  purpose 
of  mercantile  partnership  is  twofold ;  either  to  aggregate  capital 
or  combine  the  capital  of  one  with  the  labor  and  skill  of  another ; 
or  to  apply  the  principle  of  association  and  division  of  labor  and 
all  the  advantage  of  common  interest  and  conmion  action  to  mer- 
cantile transactions. 

*  Aa  to  the  first  of  these  objects,  it  is  obvious  that  a  country       *  4 

found  to  belong  to  him  apon  a  balance  of  Taylor  v.  Fields,  4  id.  896 ;   Dutton  v. 
aooount.     West  v.  Skip,   1   Yes.  892 ;   Morrison,  17  id.  198. 
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iu  which  commercial  enterprise  is  perfectly  free,  and  well  rewarded, 
and  finds  an  almost  boundless  field  for  action,  while  at  the  same 
time  there  is  a  want  of  capital  in  comparison  with  that  of  older 
and  wealthier  nations,  is  precisely  the  place  in  which  it  would  be 
most  common  to  supply  this  want  of  capital  by  bringing  small 
portions  of  it  into  a  common  stock.  And  as  to  the  second,  there 
is  among  us  a  strong  and  uniyersal  tendency  to  association,  to  a 
joinder  of  interest  and  a  joinder  of  action,  which  perrades  us  as  a 
people.  Every  thing  that  is  done,  from  the  bond  which  makes  our 
whole  country  a  state  composed  of  states,  to  the  habit  which  fills 
all  our  cities  and  villages  with  partnerships,  illustrates  this  ten- 
dency. If  we  look  upon  the  signs  over  the  doors  of  shops  or  stores, 
from  the  main  streets  of  business  of  our  wealthiest  marts  to  the 
smallest  settlements  of  the  interior,  we  shall  find  more  names  than 
one  upon  a  majority  of  them.  And  it  is  perhaps  a  curious  recog- 
nition of  the  universality  of  the  principle  of  association,  and  of  the 
advantage  which  it  is  believed  to  give,  that  it  is  not  uncommon  for 
traders  who  have  no  partner,  to  put  to  their  names  the  addition  of 
"  and  Co."  to  give  themselves  the  appearance  and  respectability  of 
partnership ;  a  practice  which  it  has  been  thought  necessary  to 
prohibit  by  statute  in  New  York,  (a) 

Thus  we  explain  the  fact  that  .partnership  is  far  more  common 
here  than  it  is  anywhere  else ;  and  of  course  the  law  of  partner- 
ship is  more  important,  if  only  because  it  is  more  often  appealed 
to.  But  this  law  is,  as  we  have  said,  not  only  more  important  in 
this  country,  but  more  difficult.  All  business  action  is  with  us 
entirely  free  and  untrammelled;  and  as  a  consequence  of  tliis 
business  enterprise,  which  encounters  all  risks,  and  explores  all 
paths  which  seem  to  open,  and  perpetually  seeks  for  profitable 
novelties,  is  far  greater  here  than  elsewhere.  And  beside  this,  as 
any  man  may  be,  or  try  to  be,  a  merchant  of  any  kind  in  this 
country,  many  who  are  inexperienced,  and  ignorant,  and  unquali- 
fied, engage  in  business,  and  as  they  do  not  go  in  the  established 
ways  because  they  do  not  know  them,  they  are  often  getting  into 
difficulties  not  known  elsewhere,  and  exhibiting  new  complications 
which  raise  new  questions. 

Nor  is  this  all.  '  If  partnership  offers  important  advantages,  it 
also  exposes  those  who  enter  into  it  to  peculiar  liabilities.    The 

(a)  See  post,  p.  *  265. 
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safety  of  society  requires  this.  K  every  partner  were  not 
held  *  absolutely  for  the  whole  amount  of  all  the  debts  of  the  *  6 
firm  by  which  soever  of  the  partners  they  were  contracted,  a 
wide  door  would  be  opened  for  fraud  and  public  loss.  It  is  how- 
ever a  very  common  thing  for  persons  to  try,  in  a  vast  variety  of 
ways,  to  gain  all  the  advantages  and  profits  of  partnership,  without 
encountering  these  liabilities ;  or  to  escape  from  these  liabilities 
when  loss  has  accrued.  This  the  law  forbids,  and,  as  far  as  it  can, 
prevents  ;  and  it  must  therefore  be  always  ready  to  meet  the  con- 
trivances, evasions,  and  disguises  resorted  to  by  ingenious  men.  A 
very  large  proportion  of  the  many  questions  under  the  law  of  part- 
nership, which  are  constantly  coming  before  our  courts,  is  of  this 
kind. 

Tliere  seems  to  be  a  necessity,  therefore,  that  the  law  of  part- 
nership should  have  a  greater  development  and  precision  in  thfs 
country  than  elsewhere ;  and  this  seems  also  to  be  the  fact.  The 
jurisprudence  of  England  appears  to  have  borrowed  something 
from  us.  And  lately  parliament  has  endeavored  to  introduce  to 
some  extent  our  system  of  Limited  Partnership,  borrowed  by  us 
from  continental  Europe,  and  improved.  By  this  we  endeavor  to 
facilitate  the  aggregation  of  capital  and  its  employment  in  business 
transactions,  by  affording  many  of  the  advantages  of  partnership, 
with  less  than  the  general  liability  ;  and  to  guard  this  privilege  by 
well  devised  provisions  for  the  safety  of  the  community.  But  Eng- 
land, or  at  least  its  government,  does  not  seem  able  as  yet  fully  to 
adopt  this  system,  although  the  experience  of  this  country  proves 
its  utility  and  safety. 
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CHAPTER  n. 

WHAT  PABTNEBSHIP  IS,  AND  HOW  IT  IS  MADE. 

SECTION  I. 

WHAT     PABTNEBSHIP    IS. 

We  define  partnership  as  the  combination  by  two  or  more  per- 
sons of  capital,  or  labor,  or  skill,  for  the  purpose  of  business  for 
their  common  benefit. 

Considering  this  as  the  definition  of  a  partnership,  the  topics  it 
suggests  are.  First,  the  way  in  which  it  may  be  made.  Second, 
who  may  be  partners.  Third,  what  the  partners  may  bring  into 
the  common  stock.  Fourth,  for  what  purposes  a  partnership  may 
be  formed. 

SECTION  n. 

HOW  PABTinSBSHIP  HAT  BE  MADE. 

There  must  be  a  la¥rful  and  valid  agreement  to  enter  into  part- 
nership; and  this  contract  must  be  executed.  And  therefore 
courts  do  not  declare  persons  to  be  partners  under  an  agreement 
of  partnership,  without  proof  that  some  joint  transactions  have 
been  undertaken  in  accordance  with  it,  or  some  joint  benefit  re- 
ceived, (a)    But  a  partnership  may  be  made  by  an  agent ;  and  if 

(a)  Metcalf  v.  Royal  Ezch.  Abb.  Co.,  which  no  partnership  will  exist,  unless  it 

Barnard,  848;  Hey  hoe  v.  Barge,  9  C.  B.,  be  waived  by  the  consent  of  both  parties. 

481 ;  West  Point  Foundry  Association  v.  McGraw  v.  Pulling,  1  Freem.  Ch.  857 ; 

Brown,  8  Edw.  Ch.  2S4 ;  Atkins  v.  Hunt,  Bird  v.  Hamilton,  Walker  Ch.  861.  Where 

14  N.  H.  206 ;  Goddard  v,  Pratt,  16  Pick.  £.  adranoed  money  to  W.,  to  enable  him 

412.    If  two  or  more  persons,  who  agree  to  perfect  and  realize  a  certain  hiyentioD, 

toenter  into  partnership,,  stipulate  each  to  and  W.,  beside  expressly  promising  to 

fhmish  a  certain  amount  of  capital,  com-  repay  the  advance/ agreed  that,  if  the  in- 

pliance  with  this  stipulation  moj/  be  a  con-  vention  should  be  one  of  public  or  private 

dition  precedent,  without  the  fhlfilment  of  use,  W.  should  have  one-third  of  the 
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by  one  not  then  an  ^ent,  a  subsequent  ratification  makes  the  part- 
nership effectuaL(aa)  Not  unfrequently  in  England,  and 
more  rarely  here,  *  the  contract  is  sealed  ;  but%this  can  sel-        *  7 
dom  be  useful,  and  is  never  necesary  to  its  validity.     Usu- 
ally the  contract  is  in  writing ;  and  should  always  be  so,  as  a  matter 
of  reasonable  precaution.     But  writing  is  not  essential  to  render 
the  general  agreement,  or  any  of  its  details,  valid.  (5)     And 
though  articles  exist  the  partnership  may  be  proved  by  parol,  if  the 
question  is  between  those  who  form  the  firm,  and  a  stranger.  (5i) 
Whether  a  partnership  exists  is  a  question  of  fact ;  what  a  part- 
nership is,  is  a  question  of  law.  (c)     Sometimes,  although  rarely, 
the  question  occurs  whether  the  provisions  of  a  partnership  come 
within  the  requirement  of  the  Statute  of  Frauds,  and  must  there-, 
fore  according  to  s6me  authorities  be  in  writing ;  but  this  may  be 
doubted,  (d) 

lirofits  thereof;  hM,  that  E.  might  roe  creditors.    Rice  v.  Shnman,  43  Fenn.  87. 

W.  for  the  sum  so  advanced.    Elgie  v.  See,  as  to  what  connection  in  business 

Webster,  6  M.  &  W.  518.    So  in  Bumell  constitutes  a  partnership,  and  the  admis- 

V.  Hunt,  5  Jur.  660,  where  B.  was  to  re-  sion  of  new  members,  Meaher  v.  Coz, 

oeive  from   A.,  for   superintending   the  37  Ala.  201. 

latter's  manufactory,  half  the  profits  as  (aa)  Williams  v.  Butler,  85  III.  544. 
soon  as  any  accrued,  and  till  that  time,  21,  (6)  The  true  meaning  and  application  of 
per  week.  No  profits  haying  ever  arisen,  this  rule  is  clearly  stated  by  Tindal,  C.  J., 
the  court  held  that  there  could  be  no  part-  in  Fox  'v.  Clifton,  9  Bing.  117.  See  also 
nership  before  that  time.  If  a  man  make  Smith  v.  Tarlton,  2  Barb.  Ch.  886. 
an  agreement  for  a  partnership,  but  ex-  (66)  Anderson  v.  Clay,  1  Stark.  405; 
pressly  resenre  for  himself  for  twelre  Griffin  v.  Doe,  12  Ala.  788 ;  Widdifield  v. 
months  the  option  of  determining  finally  Widdifield,  2  Binn.  245;  Bonnafie  v.  Fen- 
whether  or  not  he  will  be  a  partner,  he  is  ner,  6  Smedes  &  M.  212 ;  Allen  v,  Bostain, 
not  one  until  he  exercises  that  option  and  11 S.  &  R.  862.  Otherwise  perhaps  where 
dedarea  himself  such.  Gabriel  v.  Evill,  9  the  question  of  partnership  or  no  partner- 
IC.  &  W.  297.  See  Chapman  v.  Wilson,  1  ship  arises  between  the  partners  them- 
Bob.  (Ya.)  267;  President,  Directors  &  selves.  Cutler  v.  Thomas,  25  Vt.  78. 
€o.  of  the  Adams  Bank  v.  Bice,  2  AUen,  See  Buflfhm  v.  Bufium,  49  Me.  108,  and 
480;  Andrews  v.  Garstin,  10  C.  B.  N.  S.  Villa  v.  Jonte,  17  La.  Ann.  9. 
(100  Eng.  Com.  L.  B.)  444;  Lascaridl  v.  (c)  Gabriel  v,  EyIU,  Car.  &  M.  858; 
Gumey,  11  C.  B.  N.  S.  (108  Eng.  Com.  Drake  v.  Elwyn,  1  Gaines,  184;  Beecham 
L.  B.)  890;  Moody  v,  Rathbum,  7  Minn.  v.  Dodd,  8  Earring.  (Del.)  485;  Doggett 
89;  Cook  v.  Carpenter,  84  Vt.  121.  Where  v.  Jordan,  2  Flor.  541 ;  Ererett  v.  Chap- 
one  permits  another  to  buy  stock  on  their  man,  6  Conn.  847 ;  Terrell  v.  Richards,  1 
joint  account  in  anticipation  of  forming  a  Nott  &  McC.  20.  See  Dwinell  v.  Stone, 
partnership,  and  immediately  afterwards  80  Me.  884. 

repudiates  the  agreement  to   beoome  a  {d)  Vice  o.  A^son,  7  B.  &  C.  409 ;  Smith 

partner,  be  is  not  entitled  to  any  of  the  v.  Bumham,  8  Sumner,  485.    In  this  last 

property  bought,  nor  are  his  indiyidual  case,  the  plaintiffbrought  his  bill  in  equity, 
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*8  *  It  becomes  more  important,  and  indeed  necessary,  that 

the  contract  should  be  reduced  to  writing,  in  proportion  as 
it  is  composed  of  many  articles,  and  provides  in  detail  for  the  trans- 
action of  the  business  of  the  firm,  or  for  the  rights  and  duties  of 

alleging  an  agreement  of  copartnership  be-  might  then  show  hj  the  same  evidence  his 
tween  himself  and  the  defendant  for  gen-  interest  in  the  lands, .  considered  as  the 
eral  business  purposes,  and,  among  others,  substratum  or  stock  of  the  partnership, 
for  the  purchase  and  sale  of  lands,  and  An  issue  was  accordingly  directed  to 
praying  for  a  general  account  of  the  affiurs  determine  whether  such  an  agreement  of 
of  the  partnership.  The  existence  of  the  copartnership  as  that  alleged  in  the  bill 
partnership  was  attempted  to  be  proved  had  been  made.  In  Fall  River  Whaling 
only  by  parol.  Hdd,  per  Story,  J.,  that  a  Co.  v.  Borden,  10  Cush.  468,  where  both 
verbal  agreement  to  become  interested  as  the  above  cases  are  examined,  the  exist- 
partners  in  the  purchase  and  sale  of  lands  ence  of  the  copartnership  was  evidenced 
was  a  parol  contract  respecting  an  interest  by  the  books  and  other  written  transactions 
in  lands  within  the  Statute  of  Frauds,  and  of  the  parties,  and  was  therefore  held  to 
therefore  void.  So  in  Henderson  v.  Hud-  be  proved  by  a  memorandium  in  writing 
son,  1  Mumf.  510.  But  in  Dale  v.  HamH-  in  compliance  with  the  statute.  See 
ton,  6  Hare,  869,  a  different  view  would  Haupf  r.  Howard,  8  Jones  £q.  440,  445. 
seem  to  have  prevailed.  In  that  case,  the  In  Smith  v.  Tarlton,  2  Barb.  Ch.  836,  an 
biU  of  the  plaintiff,  a  land  agent  and  sur-  agreement  of  copartnership  to  last  three 
veyor,  alleged  a  parol  agreement  of  co-  years  was  entered  into  by  paroL  Hddf 
partnership  with  the  defendants,  who  were  that  this  was  not  an  agreement  not  to  be 
capitalists,  for  the  sole  purpose  of  specula-  performed  within  one  year  within  the 
tion  in  lands,  and  that  by  the  terms  of  their  Statute  of  Frauds.  The  object  of  the 
agreement  each  of  the  parties  was  to  be  partnership  was  to  carry  on  a  certain  kind 
interested  one-third  in.  profits  and  losses,  of  manufiicture,  and  with  that  end  to  pur- 
Beal  estate  had  confessedly  been  acquired  chase  a  water  privilege  and  site,  and  to 
under  some  arrangement  of  this  sort,  erect  suitable  buildings.  Hddj  that  the 
which  had  since  greatly  risen  in  value,  contract  of  partnership  was  valid  though 
The  prayer  of  the  plaintiff,  was,  that  the  made  by  parol  with  the  design  of  purchas- 
afiairs  of  the  jmnt  concern  might  be  wound  ing  real  estate  for  the  purposes  of  the 
up,  the  lands  sold  for  the  most  they  would  firm,  and  that  such  real  estate  was  part- 
fetch,  and  thQ  proceeds  distributed  by  the  nership  property  subject  to  partnership 
court  in  accordance  with  the  terms  of  the  equities.  It  is  hdd  by  Ware,  J.,  in  the 
said  contract.  The  vice-chancellor  (after  case  of  In  re  Warren,  Daveis,  320,  that  a 
a  statement  of  the  question  raised)  said:  partnership  for  buying  and  selling  lands 
"  When  the  proposition  was  first  advanced  may  be  proved  by  the  same  evidence  as 
by  the  plaintiff,  I  confess,  it  appeared  to  a  partnership  for  ordinary  mercantile  busi- 
me,  that  to  admit  the  argument  to  the  ness,  so  &r  as  third  persons  are  involved, 
extent  contended  for  would  be  virtually  The  result  of  the  cases,  as'  well  as  of  true 
to  repeal  the  Statute  of  Frauds,  or  nearly  reasoning  upon  the  question,  would  seem 
so."  But  upon  examination  of  the  au-  to  be  that  of  the  Vice-chancellor  in  Dale 
thorities,  he  felt  himself  bound  to  hold  v.  Hamilton,  Bupra,  See  Julio  v.  Ingalls, 
thatthepiaintiffmightfirst  prove  by  parol  1  Allen,  41;  Storer  v.  Flack,  41  Barb, 
the  existence  of  the  partnership,  as  an  in-  162;  Jones  v,  McMichael,  12  Bich  Law 
dependent  fiust,  and  that  being  established,  ( S.  C. ),  176. 
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the  partners.    Of  the  effect  and  construction  of  written  articles  we 
shall  speak  particularly  hereafter,  (e) 

Partnership  may  be  formed  not  only  by  express  agreement,  but 
may  grow  out  of  transactions  or  relations  in  which  the  word  part- 
nership is  not  uttered.  If  there  is  such  a  joinder  of  interests  and 
action  as  the  law  considers  as  the  equivalent  of  partner- 
ship, or  *  rather,  such  as  it  regards  as  constituting  part-  *  9 
nership,  it  will  give  to  the  persons  engaged  in  it  all  the 
rights,  and  lay  upon  them  all  the  responsibilities,  and  give  to  third 
parties  dealing  with  them  all  the  remedies,  which  belong  to  part- 
nership. Of  this  we  shall  treat  somewhat  in  the  chapter  on  the 
rights  and  obligations  of  partners  between  themselves,  but  more 
in  that  upon  their  obligations  to  third  parties.  (/) 

That  the  contract  may  be  legal  it  must  be  formed  for  a  legal 
purpose.  (^)  It  is  obvious  that  the  law  —  through  the  courts  — 
cannot  protect  or  enforce  what  the  law  forbids.  (K)    Hence  a  part- 

(e)  Ch.  7,  §  7.  the  revenue  of  the  reahn  than  to  aflford 

(/)  Chs.  5,  6.  security  to  the  public.    Hence  it  is  held, 

{g)  The  English  law  has  at  difierent  in  several  cases,  that,  though  a  partnership 

periods  laid  various  restrictions  upon  the  be  formed  in  disregard  of  the  provisions 

formation  of  partnerships,  some  designed  of  these  statutes,  yet  such  infringement 

to  secure  monopolies  to  one  or  several  large  will  not  deprive  the  partnership  of  ^he 

incorporated  companies,  and  which  have  right  to  recover  upon  their  contracts  with 

since  been  repealed  or  greatly  modifled,  third  persons.     Hodgson    v.  Temple,  6 

while  others  have  aimed  at  the  more  lauda-  Taunt.  181 ;  Johnson  v.  Hudson,  11  East, 

ble  object  of  protecting  the  public  from  the  180 ;  Brown  v.  Duncan,  6  B.  &  C.  93. 

combinations  and  the  delusive  schemes  of  (A)  A  distinction  was  formerly  made  be- 

tpeculators.    Thus  the  statute  of  6  Anne,  tween  contracts  of  partnership  for  objects 

ch.  22,  §  9,  made  it  unlawful  for  a  partner-  which  are  mala  in  se,  and  those  for  objects 

ship  of  more  than  six  persons,  other  than  which  are  only  mala  prohibita.    It  was  held 

the  Bank  of  England,  to  carry  on  banking  that  contracts  arising  out  of  the  transac- 

business.    By  6  Geo.  1,  ch.  18,  §  12,  part-  tions  of  a  partnership,  formed  for  purposes 

nerships  were  forbidden  to  engage  in  the  which  were  inhibited  by  positive  statute 

business  of  marine  insurance  or  to  make  merely,  might  be  recognized  and  enforced 

loans  upon  bottomry.    In  like  manner,  by  by  the  courts  if  they  were  one  step  removed 

28  Geo.  8,  ch.  68,  §  2,  partnerships  of  more  fh>m  the  illegal  contract  itself.    Ex  parte 

than  ^ve  persons  for  trading  in  lands  are  Balmer,  18  Ves.  818.    Thus,  in  Faikney  v. 

made  illegal.    See  further,  6  Goo.  1,  ch.  18,  Reynous,  4  Burr.  2069,  the  action  was  debt 

§  IS ;  also,  89  and  40  Geo.  8,  ch.  99,  regu-  upon  a  bond.    The  defendant  pleaded,  an 

lating  the  pawnbrokers'  trade.    See  Arm-  act  of  parliament  '*  to  prevent  the  infiimous 

strong  V.  Lewis,  2  C.  &  M.  274 ;  Armstrong  practice  of  stock-jobbing,"  that  the  plaintiff 

V.  Armstrong,  2  Mylne  &  K.  46 ;  Garden  and  one  Richardson  were  partners ;  that 

p.  Sk)wden,  12  Clark  &  F.  287.    There  in  the  partnership  business  the  plaintiff 

have  also  been  certain  restrictive  statutes  had  paid  out  large  sums,  contrary  to  the 

which  have  been  passed  rather  to  protect  provisions  of  the  said  statute ;  and  that 
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*  10  *  nership  would  be  deemed  void  because  illegal,  not  only  if 
it  contemplated  a  business  which  the  law  expressly  prohibits, 
as  smuggling,  gambling,  making  counterfeit  bills  or  false  coin  to  be 
used  at  home,  or  stealing,  but  also  if  it  were  formed  for  a  purpose 
distinctly  opposed  to  the  principles  or  policy  of  the  law  ;  as,  to  pro* 
cure  the  election  of  persons  to  office,  or  the  success  of  a  political 
party,  or  for  marriage  brokerage,  (t)    Whether  our  courts  would 

the  bond  in  suit  was  giyen  to  secure  to  the    8  B.  &  Aid.  179 ;  Steers  o.  Loshlej,  6  T. 
plaintiff  the  repayment  from  Richardson    B.  61 ;  Brown  v.  Turner,  7  id.  690 ;  Webb 
of  a  moiety  of  such  illegal  expenditure,    v.  Brooke,  3  Taunt.  6 ;  Simpson  r.  Bloss, 
Demurrer  joined.    Ld.  Mansfield :  "  The    1  Taunt  246 ;  Ottley  v.  Browne,  1  Ball  & 
oflfence  relied  upon  as  fiimishing  a  ground    B.  860 ;   Ex  parte  Randleson,  1  Mont.  & 
of  defence  ...  is  not  nudum  in  m;  'tis    M'A.  86,  and  cases  cited.    Compare  with 
only  prohibited  by  this  act  of  parliament."    these  cases.  Sharp  v.  Taylor,  2  Phillips, 
The  other  judges  obserred,  "  that  paying   801.    Nor  will  the  courts  any  more  sustain 
money  to  compound  these  differences  was    an  action  brought  in  revocation  and  dis* 
not  a  malum  in  ae,  but  only  stood  prohibited    affirmance  of  an  iUegal  contract  of  part- 
by  this  act ;  which  neither  says  nor  means    nership.     Booth  v.  Hodgson,  6  T.  R.  405 ; 
to  invalidate  all  securities  relating  to  it ;  it    Ex  parte  Bell,  1  M.  &  S.  751.    But  though 
only  prohibits  paying  or  receiving  money    equity  will  not  sustain  a  bill  for  an  account 
for  compounding  diflferences."    Per  Cur.,    of  illegal  partnership  transactions,  yet  if  a 
unanimously,  judgment  for  plaintiff  Upon    part  of  the  business  of  the  partnership  be 
the  authority  of  this  case,  a  similar  decision    legal  and  a  part  illegal,  an  account  of  that 
was  made  in  Petrie  v.  Hannay,  8  T.  B.    which  is  legal  may  be  directed ;  as  where 
418 ;  and  in  Watts  v.  Brook,  8  Ves.  612.    the  business  of  a  firm  was  that  of  Brokers 
The  Lord    Chancellor,  upon   the   same    and  Underwriters,  the  court  dismissed  so 
ground,  sustamed  a  bill  for  an  account    much  of  the  bill  as  sought  for  an  account 
between  partners,  engaged,  contrary  to  act    of  the  profits  of  the  nnderwriting  business, 
of  parliament,  in  the  business  of  marine    but  decreed  an  account  of  the  other  bnsi- 
insurance.    See  also  Berkshire  v.  Evans,    ness.    Knowles  v.  Haughton,  11  Ves.  168. 
4  Leigh,  228.    But  these  cases  were  in  con-    Where  the  business  of  pawnbrokers  was 
.  flict  with  previous  abjudication,  and  cannot   carried  on  by  two  persons  under  a  deed  of 
be  regarded  as  decided  upon  sound  prind-    partnership,  but  under  the  apparent  oon- 
ples.    Sullivan  v.  Greaves,  Park  on  Lu.  8.    duct  and  in  the  name  of  one,  and  he  only 
In  Bensley  v.  Bignold,  5  B.  &  Aid.  885,    was  licensed,  SembU,  that  although  the 
Best,  J.,  says :  "  The  distinction  between   parties  might  have  made  themselves  liable 
mala  prokibita  and  mala  in  Me  has  been  long    to  the  penalties  imposed  by  89  and  40 
since  exploded.    It  was  not  founded  upon    Geo.  8,  c  99,  yet  that  it  being  no  part  of 
any  sound  principle,  for  it  is  equally  unfit   the  contract  to  carry  on  the  partnership  in 
that  a  man  should  be  allowed  to  take  ad-    such  a  manner  as  to  contravene  the  law, 
vantage  of  what  the  law  says  he  ought  not    the  contract  was  not  void.    But  that,  had 
to  do,  whether  the  thing  be  prohibited  be-    a  collateral  agreement  to  carry  on  the 
cause  it  is  against  good  morals,  or  whether    partnership,  in  violation  of  the  act  of  par- 
it  be  prohibited  because  it  is  against  the    llament  been  proved,  no  rights  could  have 
interests  of  the  state."    Mitchell  v.  Cock-    been  acquired  under  it  by  either  party, 
bume,  2  H.  Blk.  879.    Aubert  v.  Maze,    Armstrong  v.  Lewis,  2  Cromp.  &  M.  274. 
2  Bos.  &  Pull.  871 ;  Ewing  v.  Osbaldistone,       (t)  M.,  an  agent  and  officer  of  the  gov- 
2  My.  &  Cr.  58.  See  also  Cannan  v.  Bryce,    emment,  contracted  with  B.  for  the  re- 
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take  notice,  in  this  way,  of  a  breach  of  a  foreign  law,  has  not  been 
so  far  as  we  know,  determined  by  adjudication.  If,  for  ex- 
ample, a  *  partnership  were  formed  in  New  York  to  make  *  11 
oonnterfeit  Bank  of  England  notes,  to  be  used  only  in  Eng- 
land, or  false  coin  to  be  exported  to  the  West  Indies,  it  may  be  a 
question  whether  our  courts  would  sanction  such  a  partnership. 
We  are  of  opinion  they  should  not ;  and,  perhaps,  that  they  would 
not.  This  may  well  be  doubted,  however ;  for  it  seems  to  be  well 
established,  both  in  England  and  in  this  country,  that  the  courts 
will  take  notice  of  no  yiolation  of  law,  at  home,  excepting  of  the 
law  of  the  country  to  which  the  tribunal  belongs.  This  rule  grew, 
in  many  of  its  applications  at  least,  out  of  the  unwillingness  of  the 
English  courts  to  interfere  with  the  very  profitable  trade  which  Eng- 
lishmen have  sometimes  carried  on  with  foreign  nations,  in  viola- 
tion of  the  municipal  law  of  those  nations.  The  law  of  Shipping 
and  the  law  of  Insurance  have  many  instances  in  which  this  rule 
is  in  force ;  and  it  seems  now  to  be  adopted  in  this  country,  (y) 

baDdiDg  of  Fort  Washington,  and  stipn*  8  Pick.  70.    The  rule,  as  now  nndentood 

lated  for  a  share  hi  the  profits  of  the  and  applied,  was  first  definitely  settled  by 

undertaking.    The  firauds  upon  the  gor-  Lord  Mansfield.    It  has  ever  since  been 

emment,  by  which  the  expected  profits,  invariably  followed  by  the  English  judges, 

in  part  at  least,  were  to  be  gained,  were  and,  as  we  hare  seen,  is  firmly  established 

detected  and  prevented.    B.  filed  a  bill  in  in  this  country.      But  its  morality  has 

equity  to  compel  an  alleged  partner  in  the  been  often  and  gravely  questioned.     Of 

transaction  to  account  for  his  share  of  the  the  Continental  writers,  Valin,  Emerigon, 

loss  sustained  in  the  execution  of  the  con-  and  Pardessus,  admitting  the  existence  of 

timet     Baldwin,  J. :  '*  To  state   such  a  the  rule,  justify  it  only  on  the  ground  of 

case  is  to  decide  it    Public  morals,  public  the  concurrent  usage  of  nations,  while 

justice,  and  the  well-established  principles  Pothier,  on  strictly  moral  grounds,  point- 

of  all  judicial  tribunals,  alike  forbid  the  edly  condemns  it    2  Valin,  128,  note ;  1 

interposition  of  courts  of  justice  to  lend  Emerigon,  210-215 ;  Pardessus  Cours  de 

their  aid  to  purposes  like  this."    Bartlev.  Droit  Com.  tom.  Ill,  art  792;  Pothier 

Coleman,  4  Pet  184.  Traits  d' Assurance,  No.  68.     The  Eng- 

(j)  Planche   v.  Fletcher,  Doug.    261 ;  Ush  law  writers  are  divided  on  the  ques- 

Lever  v.  Fleteher,  cited  in  Park  on  Ins.  tion ;    Miller,  Park,  and  Amould  openly 

607 ;    Boucher   v,  Lawson,  Cas.  Temp,  or  tacitly  sustain  the  morality  of  the  Eng- 

Hardw.  183 ;  Holman  v.  Johnson,  Cowp.  lish  doctrine.    On  the  other  hand,  Mar- 

841 ;  Peliecat  v.  Angell,  2  Cromp.  M.  &  shall  and  Chitty  adopt  and  support  the 

R.  311 ;  Sharp  v.  Taylor,  2  Phillips,  801 ;  views  of  Pothier.  Miller  on  Ins.  28  j  Park 

Gardiner  v.  Smith,  1  Johns.  Cas.  141 ;  on  Ins.  286 ;  Amould  on  Ins.  706,  707 ; 

Bichardson  v.  Marine  Ins.  Co.,  6  Mass.  1  Marshall  on  Ins.  69,  61 ;   1  Chitty  on 

102;  Parker  v.  Jones,  18  id.  178;   An-  Com.    Law,  82,  84.       Chancellor  Kent 

drews  v.  Essex  P.  and  M.  Ins.  Co.,  3  Ma-  speaks  of  the  rule  as  one  "  which  does  no 

■on,  6 ;  Archibald  v.  Mercantile  Ins.  Co.,  credit  to  the  commercial  jurisprudence  of 
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The  contract  of  partnership  must  be  voluntary ;  that  is,  all 
the  partners  must  consent  and  agree  to  it.  This  is  so  essential, 
that  no  person  can  be  introduced  into  a  firm,  without  the  consent  of 
all  who  are  members  of  it.  (i)  This  consent  may  be 
*  12  *  implied  ;  (I)  and  even  if  one  or  more  members  were  re- 
luctant, and  made  objections,  and  never  expressly  gave  their 
assent,  still  it  might  be  inferred  from  their  acts,  if  the  alleged 
partner  or  partners  were  treated  by  the  other  partners  and  in  their 
transactions  as  only  a  partner  could  be  or  should  be  treated.  (11) 
Still  there  must  be  this  consent ;  and  we  shall  presently  see  that  if 
a  partner  sells  out  all  his  interest  in  a  firm  to  a  third  person,  and 
expressly  agrees  with  him  that  he  shall  take  the  seller's  place  in 
the  partnership,  this  will  not  make  him  a  partner  unless  the  other 
partners  receive  him  as  such,  (m) 

If  the  articles  of  the  copartnership  provided,  somewhat  in  the 
way  those  of  joint-stock  companies  do,  that  a  copartner  might,  in  a 


the  age; "  and  Mr.  Justice  Story  Bays,  eren  carried  to  the  length  of  making  null 

"An  enlightened  policy,  founded  upon  and  void  stipulations  in  the  articles  of 

national  justice  as  well  as  national  inter-  association  that  heirs  or  representatiyes 

est,  would  seem  to  favor  the  opinion  of  should  themselves  be  partners.    Other- 

Pothicr  in  aU  cases,  where  practical  legis-  wise  in  the  English  and  American  law. 

lation  has  not  adopted  the  principle  as  a  See  post. 

retaliation  upon  the  narrow  and  exclusive  (/)  Mason  v.  Connell,  1  Whart.  881. 
revenue  system  of  another  nation."  8  The  question  in  this  case  was,  i^rhether 
Kent  Com.  265 ;  Story,  Conf.  of  Laws,  the  firm  of  A.  &  B.  was  partner  with  C. 
§  257.  The  evidence  offered  on  this  point  was  a 
(k)  Ex  parte  Barrow,  2  Rose,  256;  written  agreement  of  copartnership  to 
Kingman  v,  Spurr,  7  Pick.  285 ;  Murray  which  was  signed  the  name  of  C,  and 
V.  Bogert,  14  Johns.  818 ;  Channel  v.  Fas-  also  the  name  of  the  firm  of  A.  &  B.,  in 
sit,  16  Ohio,  166 ;  Moddewell  v.  Keever,  8  the  handwriting  of  A.  Held,  that  engag- 
Watts  &  S.  68 ;  NicoU  v.  Mumford,  4  ing  the  firm  in  such  a  partnership  was 
Johns.  Ch.  522.  See  Brown  v.  De  Tas-  out  of  the  ordinary  commercial  transao- 
tet,  Jacob,  284 ;  Bray  v.  Eromont,  6  Madd.  tions,  and  was  therefore  presumed  to  be 
5;  Mathewson  v.  Clark,  6  How.  122;  without  the  scope  of  one  partner's  au- 
Goddard  v.  Hodges,  1  Cromp.  &  M.  88.  thority.  But,  though  the  consent  of  each 
Upon  this  principle  of  dilecttts  personce,  partner  was  absolutely  necessary  to  con- 
neither  the  representatives  of  a  deceased  stitute  a  partnership,  yet  that  such  con- 
partner,  nor  the  assignees  of  one  bankrupt  sent  might  be  testified  in  express  terms, 
become  partners  with  the  surviving  or  or  the  assent  might  be  tacit,  or  to  be  im- 
solvent  partners,  but  are  simply  entitled  plied  solely  fix>m  the  acts  and  conduct  of 
to  an  account.    Fearce  v.  Chamberlin,  2  the  parties. 

Ves.  88;  Marquand  v.  N.  T.  Man.  Co.,  17  {U)  Pierce  v.  Whitley,  89  Ala.  172. 

Johns.  526 ;   Griswold  v.  Waddington,  15  (m)  See  ch.  7,  §  1. 
id.  82.    In  the  dvU  law,  the  doctrine  was 
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certain  way,  and  upon  certain  terms,  transfer  all  his  interest  and 
rights  in  the  company  to  a  third  person,  who  should  by  force  of 
the  transfer,  become  a  copartner  in  the  transferrer's  stead,  a  court 
of  equity  generally  would,  and  a  court  of  law  might,  so  far  recognize 
the  force  of  this  provision,  as  to  hold  such  transferee  partner  at 
once,  (n)  It  is  certain,  however,  that  a  mere  agreement  to  admit 
a  new  member  into  a  partnership,  like  an  agreement  to  form  a 
partnership,  (o)  however  expressed,  and  on  whatever  considera- 
tion, would  not  of  itself  invest  any  person  or  persons  with 
the  *  character  of  partners,  although  the  breach  of  it  might  *  13 
give  an  action  for  damages,  (j?) 

For  sufficient  reason  equity  will  decree  specific  performance  of 
articles  agreed  on ;  but  only  where  the  partnership  is  for  a  definite 
period,  or  such  decree  is  necessary  to  invest  one  of  the  partners  with 
legal  rights  which  he  could  not  otherwise  possess,  (^pp) 

Whatever  be  the  evidence  offered  to  prove  a  partnership,  it  is 
said  that  parties  denying  it  cannot  give  evidence  of  private  con- 
versation or  correspondence  to  rebut  that  evidence.  CPPP^ 

We  shall  hereafter  see  that  in  reference  to  transfer,  and  to 
incoming  partners,  the  courts  pay  great  respect  to  that  ^^  dilectus 
personarumy^^  by  which  partners,  who  are  so  much  in  the  power  of 
each  other,  may  protect  themselves  from  the  danger  of  having  that 
power  pass  into  hands  to  whom  they  would  not  willingly  intrust 
it.  ( j), 

Every  contract  that  is  vitiated  by  fraud,  or  by  coercion,  is  there- 
by avoided  and  annulled.  This  is  certainly  true  of  the  contract  of 
partnership;  and  from  the  peculiar  character  of  the  relation  of 
partners,  and  of  their  almost  unrestricted  capacity  to  do  each 
other  an  injury,  it  may  be  thought  that  courts  would  be  peculiarly 
watchful  to  require  that  this  contract  was  formed  deliberately  and 
freely  and  without  deception  or  undue  or  wrongful  influence,  (r) 

(n)  Fox  V.  Clifton,  9  Bing.  115.     See  {pp)  Whitworth  v.  Harris,  40  liissis. 

Kingman  v.  Spurr,  7  Pick.  286  ;  Alrord  v.  488;  :Freeman  v.  Smith,  2  V^allace,  160; 

Smith,  5  id.  282;    Cochran  v.  Peny,  8  Buxton    v.  Lister,  8    Atk.  888;    Anon- 

Watts  &  S.  262.    See  also  post,  ch.  7,  §  1.  ymons,  2  Yes.  629,  680 ;  Buxshett  v.  Bol- 

(o)  Wilsonv.  Campbell,  6  Gihnan,  888;  ling,  6  Munf.  442;    Hibbert   v,  Hibbert, 

HoweU  V.  Brodie,  6  Bing.  N.  C.  44.  Collyer  on  Fart.  §  208.  See  post,  ch.  7,  §  7. 

(p)  Figes    V.    Cutler,    8    Stark.    189;  (;7p/))  Freeman  v.  Smith,  2  Wallace,  160. 

IfKeiU  r.  Reid,  9  Bing.  68,  2  Moore  &  {g)  See  ch.  7,  §  1. 

Scott,  89;    Byrd  v.  Fox,  8  Misso.  674.  (r)  Tattersall  r.  Groote,  2  Bos.  &  P. 

See  ch.  8,  §  2.  181 ;  Ex  parte  Broome,  1  Rose,  69 ;  Green 
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So,  too,  that  the  contract  of  partnership  may  be  lawful,  it  must 
be  made  by  competent  parties ;  that  is,  by  those  who  have  a  legal 
right  to  enter  into  it.  And  we  shall  hereafter  see  that  competency 
to  enter  into  partnership  is  almost  or  quite  coextensive  with  a 
competency  to  transact  business  generally.  («) 

It  is  sometimes  important  to  determine  when  a  partnership 
begins.  Usually  this  is  determined  by  the  contract  of  partnership. 
If  not,  it  would  probably  be  held  as  a  presumption  of  law  that  it 
began  when  the  written  articles  were  executed,  (t)  But  even  if  in 
the  contract  of  partnership  it  were  expressly  stipulated,  that  it 
should  have  a  retrospective  effect,  and  that  the  partnership  should 
begin  a  certain  time  before  the  date,  it  might  bind  the  parties 
to  it,  for  some  purposes  at  least ;  but  could^  not  make  them 
*  14  *  partners  at  the  time  stipulated,  in  reference  to  third  parties, 
except  from  the  date,  (t^) 

If  the  agreement  of  copartnership  is  executory  and  conditional, 
no  partnership  is  created  by  it  until  all  the  conditions  are  ful- 
fiUed.  (v) 

In  one  case,  in  which  the  partnership  was  unlawful  if  entered 
upon  on  the  day  of  the  date  of  the  articles,  and  lawful  if  it  began 
three  months  afterward,  the  court  held  it  to  be  an  absolute  pre- 
sumption of  law  that  it  began  on  the  day  of  the  date,  although 
nothing  in  the  articles  specially  indicated  it.    And  the  court  re- 

V,  Barrett,  1  Sim.  45 ;  Fillaiu  v.  Harkness,  Yere  v.  Ashhy,  10  B.  &  C.  288 ;  Wilsfbrd 

Golles,  P.  0.442;   Hynes  v.  Stewart,  10  t;.  Wood,  1  Esp.  182.  See  Djke  v.  Brewer, 

B.  Mon.  429 ;  Howell  v.  Harvey,  6  Ark.  2  Car.  &  E.  828.    On  the  other  hand,  if 

270 ;  Fogg  V,  Johnston,  27  Ala.  482.    See  A.,  B.,  and  0.  agree  to  enter  into  partner- 

post,  ch.  14,  sub-section  1.  ship  on  the  1st  of  January,  and  from  that 

{s)  See  ch.  8.  time  regard  themselves  as  partners,  the 

(0  Howell  V.  Brodie,  6  Bing.N.0. 106;  partnership  will  be  held  to   have  com- 

AspinwaU  v.  Williams,  1  Ohio,  88 ;  Austin  menced  on  that  day,  though  the  deed  of 

V,  Williams,  id.  282 ;   Grant  v.  Watts,  10  partnership  be  not  executed  till  the  18th 

Paige,  82;   Ingraham  v,  Foster,  81  Ala.  of  January.    Battley  v.  Bailey,  1  Scott, 

128 ;  Beaman  v.  Whitney,  20  Me.  418.  N.  R.  148. 

(u)  Thus,  where  A.  &  B.,  who*  were  (v)  Fox  v.  Clifton,  6  Bing.  776 ;  Dick- 

already  in  partnership,  agreed  on  the  24th  inson  v,  Valpy,  10  B.  &  C.  128 ;  Murray 

of  June  to  become  partners  with  C,  and  v.  Richards,  1  Wend.  58.     See,  Airther, 

it  was  &rther  agreed  that  the  new  part-  Ward  v,  Thompson,  1  Kewb.  Adm.  95 ; 

nership  should  be  considered   as    com-  Bisset  on  Fart,  part  2d,  ch.  6 ;  Story  oa 

mencingfrom  the  18th  of  May  preceding;  Part.  §  150;  Avery  v,  Louve,  1  La.  Ann. 

hdd,  that  C.  was  not  liable  as  a  partner  457 ;  post,  ch.  18.    See  Peck  v.  Thomas, 

upon  a  bill  of  exchange  indorsed  by  the  29  £ng.  L.  &  £q.  276. 
jQjrm  of  A.  &  B.  upon  the  19th  of  May. 
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fiiBed  eyidence  that  the  bargain  and  intention  of  the  parties  was 
not  to  enter  upon  the  partnership  until  it  should  be  legal.  This 
case  we  do  not  think  law ;  although  it  would  be  proper  to  exclude 
evidence  which  contradicted  an  express  provision,  (w) 

Where  the  partnership  was  not  formed  by  any  express  agree- 
ment, written  or  oral,  but  implied  by  law  from  certain  joint  trans- 
actions, it  would  be  held  to  begin  when  these  transactions  took 
place,  or  perhaps  when  the  agreement  to  enter  into  them  was 
formed,  (x)  Thus,  if  there  were  such  a  joint  buying  of 
property  ♦with  the  intention  of  joint  selling,  as  would  make  *16 
the  parties  partners  in  law  as  to  their  property  or  business, 
tliey  would  be  partners  not  only  when  the  thing  was  bought,  but 
they  might  become  partners  as  to  this  purchase  by  their  agree- 
ment to  join  and  act  although  no  responsibilities  as  partners  would 
rest  upon  them  until  something^  was  done  to  carry  the  agreement 
into  effect. 

It  may  be  well  to  remark,  in  this  connection,  that  courts  of  com- 
mon law  cannot  take  cognizance  of  a  large  proportion  of  the  cases 
which  arise  under  the  law  of  partnership.  Nearly  all  of  those 
which  relate  to  the  rights  and  obligations  of  partners  inter  «e,  go 
into  a  court  of  equity.  We  shall  hereafter  see  that  one  partner 
can  sue  another  at  law  only  m  a  few  exceptional  cases.  And  when 
the  settlement  of  the  afiairs  of  a  partnership  is  required,  or  the 
taking  of  an  account,  or  the  prevention  or  discontinuance  of  some 

(w)  Williams  v,  Jones,  6  B.  &  C.  108.  en.  The  plaintiffs,  to  prove  the  ezist- 
8ee  Dix  v.  Otis,  6  Pick.  88  ;  Vassar  v  ence  of  a  partnership  between  the  defend- 
Camp,  14  Barb.  866 ;  Bird  i;.  Hamilton,  ants  and  A.  &  B.  in  certain  publications 
Walker's  Ch.  861.  In  this  last  case  the  for  which  the  paper  was  Aimished  and 
contract  of  partnership  was  executed  the  used,  put  in  evidence  accounts  between 
16th  of  May.  The  language  imputed  a  the  two  firms,  determining  their  respec- 
partnership  in  prasenti.  But  inasmuch  as  tive  shafes  of  the  profits  accruing  from  such 
the  business  of  the  partnership  could  not  publications.  These  accounts  bore  dates 
be  entered  upon  until  the  1st  of  July,  the  firom  January,  1886,  to  February,  1887. 
court,  regarding  the  situation  of  the  par-  The  paper  was  supplied  in  April  and  May 
ties,  construed  the  partnership  not  to  1886.  *  Upon  this  state  of  fiicts,  Ld.  Den- 
commence  until  that  time.  man,  C.  J.,  left  it  to  the  jury  to  say 

{x)  Gardiner  v.  Childs,  8  Car.  &  P.  whether,  at  the  time  the  goods  in  question 
846.  The  firm,  C.  &  D.,  defendants,  were  were  Jumished,  the  defendants  were  part- 
printers.  The  present  action  was  brought  ners  in  the  concern  upon  whose  credit 
to  recover  of  them  the  price  of  a  certain  they  were  supplied.  The  jury  finding 
amount  of  paper,  delivered  to  them  by  that  they  were,  judgment  was  rendered 
the  plaintiffs,  but  at  the  order  and  upon  for  the  plaintifis.  See  Avery  v,  Louve,  1 
the  credit  of  the  firm  of  A.  &  B.,  publish-  La.  Ann.  467. 
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wrongful  act,  or  the  protection  or  enforcement  of  a  right  by  other 
means  than  damages  for  a  breach  of  it,  the  parties  necessarily 
resort  to  equity.  Hence  there  is  certainly  no  branch  of  commer- 
cial law  (to  which  partnership  emphatically  belongs),  that  so  often 
finds  the  common  law  jurisdiction  inadequate  to  its  wants,  and  is 
therefore  obliged  to  resort  to  equity  for  relief.  As  we  go  on,  we 
shall  endeavor  to  point  out  specifically,  in  reference  to  the  various 
questions  and  conflicting  claims  which  are  frequently  springing 
up  under  the  law  of  partnership,  the  methods  and  measures  of  re- 
lief which  equity  administers. 
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CHAPTER   m. 

OF  PARTNERS. 
SECTION  I.: 

WHO  MAT  BE  FARTKTBRS. 

There  is  nothing  in  this  country  to  prevent  any  number  of 
persons  from  entering  into  partnership.  Nothing  but  their  own 
conTenience  and  pleasure  determine  this,  (a) 

As  to  personal  competency,  it  may  be  said  that  any  persons 
competent  in  law  and  in  fact  to  transact  ordinary  business  on 
their  own  account,  may  enter  into  partnership  for  that  purpose. 
For  there  is  nothing  in  the  stattts  of  partnership,  which,  on  the 
one  hand,  confers  a  power  to  transact  business  on  one  who  other- 
wise would  have  no  power,  or,  on  the  other,  restrains  or  diminishes 
the  power  in  him  who  possesses  it  before  or  without  partnership. 

We  have  said  competent  in  law  and  in  fact,  because  there  are 
incompetences  created  by  the  law,  or  absolutely  presumed,  with- 
out any  reference  to  the  actual  fact.  (5)    As  in  the  case  of  an 

(a)  But  now,  in  England,  by  "  The  incompetent  in  law  to  carry  on,  by  them- 
Companies  Act "  of  25  &  26  Vict  1862,  selveB  or  their  agents,  "  any  trade  or  deal- 
ooDsolidating  and  amending  former  acts  ing  for  gain  or  profit,"  and  of  course 
upon  the  subject,  no  partnership  consist-  thereby  interdicted  such  persons  from 
ing  of  more  than  twenty  persons,  which  being  partners  for  that  purpose.  Hall  v. 
has  for  its  oliject  the  acquisition  of  gain,  is  Franklm,  8  M.  &  W.  259.  See  102  Vict 
aUowed  to  carry  on  business  without  form-  ch.  10.  So  also  the  law  sometimes  ren- 
ing  a  company  by  registration ;  and  under  ders  i^l  persons  who  have  not  been  quali- 
the  provisions  of  this  act  any  seven  or  fled  in  a  prescribed  legal  way,  incompe- 
more  persons  may  so  associate,  with  or  tent  to  exercise  particular  trades  or  pro- 
without  limited  liability,  as  they  may  fessions.  Thus,  by  5  Eliz.  ch.  4,  persons 
elect  and  declare.  This  is  the  nearest  were  prohibited  from  following  any  man- 
approach  to  our  system  of  limited  partner-  ual  art  or  occupation,  who  had  not  pre* 
ship  that  has  yet  been  made  by  the  legis-  viously  served  an  apprenticeship  to  the 
lation  of  that  country.  same.    But  one,  who  though  he  had  not 

(6)  In  England,  the  statute,  57  Geo.  8,  been  apprenticed,  was  a  partner  with  a 

ch.  99,  §  8,  rendered  all  spiritual  persons  brewer,  was  held  not  within  the  statute 
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*  17  *  infant,  who  cannot  lawfully  do,  the  day  before  he  is  twenty- 
one,  what  he  may  do  on  that  day.  So  a  married  woman  is 
disabled  at  common  law,  although  in  fact  she  may  have  far  greater 
business  capacity  than  her  husband.  The  recent  changes  in  the 
law  of  married  women,  which  in  some  of  our  States  seem  to  give 
her  all,  or  very  nearly  all,  the  rights  and  powers  of  a  single  woman, 
may  extend  to  the  right  of  becoming  a  partner  in  a  trading  firm ; 
but  we  know  no  case  in  which  this  question  is  decided.  An  insane 
person  is  disabled  by  the  fact  of  his  insanity.  And  whether  in- 
sanity exists,  and  in  a  sufficient  degree  to  have  this  efiect,  must 
be  a  question  of  fact  only.  And  some  difficulty,  to  say  no  more, 
would  attend  the  entering  into  a  copartnership  of  a  corporation 
as  a  member  of  the  firm,  (c)  We  will,  however,  look  at  some  of 
these  questions  more  specifically. 

1.  InfanU, 

Infants  are  persons  under  twenty-one  years  of  age ;  and,  for 
their  own  benefit  and  safety,  the  law  considers  them  disqualified 
for  the  transaction  of  business.  Their  contracts  or  promises  for 
necessaries,  —  such  as  shelter,  food,  raiment,  and  such  other  means 
of  support  and  education  as  are  proper  for  them,  —  are  valid  and 

since  he  had  not  acted  in,  nor  personally  is  derived  fix>m  its  charter,  it  may  well  be 

exercised  the  trade.    Reynard  v.  Chase,  2  questioned  whether  it  could  enter  into  a 

Wils.  40.    See  22  Geo.  2,  ch.  46,  §  11,  an  partnership  for  the  transaction  of  a  busi- 

act  to  prerent  unqualified  persons  fix>m  ness  different  from  the  object  for  which  it 

acting  as  attorneys  or  solicitors.    In  re  was  chartered.    And  it  seems  that  two  or 

Jackson,  1  B.  &  C.  270 ;  In  re  Clark,  8  D.  more  corporations  cannot  consolidate  their 

&  R.  260 ;  Hopkinson  v.  Smith,  1  Bing.  funds  or  form  a  partnership,  unless  author- 

18;  Candler  v,  Candler,  Jac.  226;  Sterry  ized  by  express  grant,  or  necessary  impli- 

V.  Clifton,  9  C.  B.  110;  Taylor  v.  Glass-  cation.    Sharon  Coal  Co.  v.  Fulton  Bank, 

brook,  8  Stark.  76.     In  GllfiUan  v.  Hen-  7  Wend.  412.    It  is  a  different  question, 

derson,  2  Clark  &  F.  1,  two  solicitors  had  whether  a  corporation  may  not  render  itself 

entered  into  partnership,  one  of  whom  liable  to  third  parties  as  a  quasi  partner,  by 

could  practise  only  in  a  superior  court,  its  acts ;  and  we  know  of  no  reason  why 

the  other  only  in  an  inferior  court.    By  this  might  not  be  the  case.    The  subject 

their  agreement,  the  profits  of  their  gen-  was  before  the  court  in  Holmes  v.  Old 

eral  business  were  to  be  divided;  each  ColonyR.R. Co.,6Gray,68, butastheacts 

was  to  recommend  clients  to  the  other,  of  the  corporation  were  held  not  sufficient 

and  the  existence  o£  the  partnership  was  to  constitute  a  partnership  liability  as  to 

to  be  kept  secret.    Eddy  that  the  agree-  third  parties,  there  was  no  direct  decision 

ment  was  illegal  and  yoid.    See  In  re  upon  the  question  whether  a  corporation 

Woodward,  4  Johns.  289.  could  be  held  as  partner, 
(c)  As  the  whole  power  of  a  corporation 
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obligatory,  because  it  is  for  their  interest  that  they  should  be  able 
to  bind  themselves  for  the  things  they  must  have,  or  suffer  from 
the  want  of  them.     But  the  promise  of   an   infant   in 
*  any  business  transaction  is  voidable  by  him ;  because  it  is      *  18 
not  necessary  that  he  should  earn  money  by  buying  and 
selling,  (d) 

The  promise  is  voidable  only  (if  made  by  an  infant  mentally  and 
physically  able  to  make  it),  and  not,  we  think,  in  any  case,  abso- 
lutely void,  as  it  used  to  be  called,  (e)  For  any  such  promise  of 

(d)  1  Roll.  Abr.  729 ;  WhlttiDgham  v,  B.'b  balance  sheet,  A.  attaining  his  mi^or- 

Hill,  Cro.  Jac.  494  ;  Why  wall  v.  Cham-  ity  and  disaffirming  the  contract,  was  al- 

pion,  2  Stra.  1088 ;  Dilk  v.  Eeighley,  2  lowed  to  recover  bock  the  deposit.    Corpe 

Esp.  480;  Goode  o.  Harrison,  6  B.  &  Aid.  v.  Overton,  10  Bing.  252.    This  last  case 

147 ;  Van  Winkle  r.  Eetchum,  8  Caines,  differs  from  Holmes  v.  Blogg,  in  many  im- 

828;  Smith  V.  Mayo,  9  Mass.  62 ;  Mason  portant  features.    The  court,  however,  dis- 

o.  Wright,  18  Met  806 ;  Crabtree  v.  May,  tinguish  it  from  that  case  only  upon  the 

1  B.  Mon.  289.    The  contract  of  partner-  ground,  that  in  the  one  the  infant  had,  and 

ship  is  like  all  other  mercantile  contracts,  in  the  other  he  had  not,  ei^oyed  a  valuable 

and  may  be  made  by  an  in&nt  for  his  own  consideration  for  the  money  he  sought  to. 

benefit,  subject  to  his  right  to  avoid  it  recover  back. 

when  he  comes  of  age.    Ibid. ;  Glossop  v.       (e)  The  doctrine  of  the  common  law, 

Colman,  1  Stark.  25.    Hence,  an  infant  that  there  are  some  contracls  of  an  infant, 

may  be  a  partner  in  a  mercantile  house,  his  namely,  those  which  the  courts  can  pro- 

fkther  supplying  the  capital ;  and  if  the  nounce  to  be  to  his  prejudice,  which  are 

transaction  be  a  bond  fide  one,  and  the  son  absolutely  void,  is  recognized  and  asserted 

be  the  real  party  in  interest,  and  the  fiither  in  a  very  great  number  of  cases.    Eeane 

retain  no  power  of  withdrawing  from  the  r.  Boycott,  2  H.  Bl.  511 ;  Bayley,  J.,  in 

firm  either  the  capital  or  the  profits,  an  Thornton  v.  Illingworth,  2  B.  &  C.  826 ; 

agreement  that  the  firm  shall  account  to  the  Fisher  v.  Mowbray,  8  East,  880 ;  Baylis  v. 

fiither  as  trustee  for  his  son,  for  one-third  Dineley,  8  M.  &  S.  477 ;  Tucker  v.  More- 

{ffofit  of  his  son's  capital,  or  any  loss  that  land,  10  Pet.   58 ;  Vent  v.  Osgood,  19 

may  accrue,  and  be  governed  by  his  advice  Pick.  572 ;  Lawson  v.  Lovejoy,  8  GreenL 

in  all  business  matters,  will  not  make  the  405 ;  Rogers  v.  Hurd,  4  Day,  57 ;  Pool  v. 

&ther  a  partner.    Barklie  r.  Scott,  1  Hud.  Pratt,  1  D.  Chip.  252 ;  McGaw  v,  Marshall, 

&  Bro.  88.    But  though  an  infant  coming  7  Humph.  121 ;  M'Mum  v.  Richmonds,  6 

of  age  may  avoid  his  contract,  he  cannot  Terg.  9 ;  M'Crillis  v.  How,  8  N.  H.  848 ; 

recover  ofpersons,  who  have  dealt  with  the  Swasey  o  Yanderheyden,  10  Johns.  88; 

partnership,  money  expended  by  him  in  its  United  States  i;.  Bainbridge,  1  Mason,  71 ; 

affiurs,  for  which  he  has  received  and  en-  Fridge  v.   The  State,  8  Gill  &  J.  108 ; 

joyed  a  valuable  consideration.    Holmes  Ridgeley  v.  Crandall,  4  Md.  485 ;  Cronxse 

V.  Blogg,  8  Taunt  508.   But  where  A.,  an  v,  Clark,  4  Md.  Ch.  408.    But  the  doctrine 

in&nt,  made  an  agreement  of  copartnership  of  the  text  seems  more  sound  in  principle 

with  B.,  and  paid  to  him  a  hundred  pounds,  and  more  practical  of  application,  and  is 

to  be  forfeited,  if,  when  he  came  of  age,  the  supported  by  the  later  authorities.    Wil- 

partnership  deed  was  not  duly  executed  by  liams  v.  Moor,  11  M.  &  W.  256 ;  Fonda  v. 

him,  the  jury  finding  that  A.  had  paid  the  Van  Home,  15  Wend.  681 ;  Breckenbridge 

mone7  on  a  fraudulent  representation  in  v.  Ormsby,  1  J.  J.  Marsh,  286 ;  Scott  v. 
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an  infant  may  be  ratified  by  him  after  he  is  of  fall  age.  And 
this  ratification  may  be  direct  and  express,  or  it  may  be 
*  19  implied  by  *  his  acts  or  even  his  silence,  or  inferred  by  law 
from  circumstances.  In  England  no  ratification,  after  full 
age,  binds  an  infant,  unless  made  in  writing  and  signed  by  him.  (/) 
A  similar  statute  exists  in  Maine,  (g*)  It  is  not  quite  certain  how 
this  requirement  would  afiect  a  ratification  by  a  continuance  of  the 
partnerahip  and  business.  If,  for  example,  a  young  man  of  the 
age  of  twenty  entered  into  a  partnership,  and  at  twenty-one  took 
no  notice  of  his  having  been  an  infant,  but  continued  in  the  part- 
nership and  in  the  same  business  for  a  year  or  two  more,  and  the 
firm  was  then  called  on  to  settle  an  account  running  through  all 
these  years,  we  doubt  whether,  under  this  statute,  the  infant  would 
be  permitted  to  draw  a  line  between  the  items,  and  hold  himself 
responsible  only  for  those  which  were  subsequent  to  his  majority. 
In  this  country  generally,  one  who  was  an  infant  may  not  only 
ratify  after  coming  of  age  any  promise  to  which  there  is  no  other 
objection  than  the  fact  of  the  previous  infancy,  but  may  ratify  this 
by  any  conduct  of  an  unequivocal  character,  which  must  be  under- 
stood either  as  a  ratification,  or  else  as  fraud  or  as  gross  negligence 
on  his  part,  (ft)    But  a  mere  acknowledgment  that  the  debt 

Buchanan,  11  Homph.  468 ;  CummingB  v.  particular  debt.  Hdd,  nevertheleM,  that 
Powell,  8  Texas,  80 ;  Cole  v.  Pennoyer,  14  thU  was  a  ratification  which  satisfied  the 
111.  158 ;  Bobbins  v.  Cutler,  6  Foster,  178 ;  statute,  and  that  the  date,  address,  and 
Weaver  v.  Jones,  24  Ala.  420 ;  Hardy  v.  debt  might  be  prored  by  parol. 
Waters,  88  Maine,  450 ;  Ferguson  v.  Bell,  (g)  Acts  of  Maine,  1846,  ch.  166.  See 
17  Misso.  847 ;  Stram  v,  Wright,  7*  Geo.  Thurlow  v.  Gihnore,  40  Me.  378. 
668;  1  Am.  Lead.  Cas.  108;  Taft  v.  Ser-  {h)  Martin  v.  Mayo,  10  Mass.  137; 
geant,  18  Barb.  820.  Whitney  v.  Dutch,  14  id.  457 ;  Pierce  v. 
(/)  9  Geo.  4,  ch.  14,  §  5.  In  the  con-  Tobey,  5  Met.  168 ;  Onris  v.  Kimball,  8 
struction  of  this  statute  it  has  been  held  N.  H.  314 ;  Aldrich  o.  Grimes,  10  N.  H. 
that  "  any  written  instrument  signed  by  194 ;  Bobbins  v.  Eaton,  id.  661 ;  Edgerly 
the  party,  which,  in  the  case  of  adults,  v.  Shaw,  5  Foster,  514 ;  Boyden  v.  Boy- 
would  have  amounted  to  the  adoption  of  den,  9  id.  519;  Delano  v.  Blake,  11  Wend, 
the  actof  a  party  acting  as  agent,  will,  in  85 ;  Bigelow  v.  Grannis,  2  Hill  (K.  T.), 
the  case  of  an  infant  who  has  attained  his  120 ;  Taft  v.  Sergeant,  18  Barb.  320 ;  Law- 
majority,  am6unt  to  a  ratification."  Har-  son  v.  Loyejoy,  8  Greenl.  405 ;  Bichardson 
ris  V,  Wall,  1  Exch.  122.  See  Mawson  v.  v.  Bright,  9  Vt.  368 ;  Best  v.  Givens,  8  B. 
Bhme,  10  Exch.  206.  In  Hartley  v.  Whar-  Mon.  72 ;  Cheshire  v.  Barrett,  4  McCord, 
ton,  11  A.  &  E.  984,  the  writing,  by  which  241;  Bobo  v.  Hansell,  2  Bailey,  114; 
the  ratification  was  alleged  to  be  made,  Eubanks  v.  Peak,  id.  497;  Alexander  v. 
was  a  letter,  without  date  or  address,  con-  Heriot,  Bailey's  Eq.  228 ;  Thomasson  v. 
taining  a  promise  to  remit  within  a  short  Boyd,  13  Ala.  419 ;  Forsyth  v.  Hastings, 
time,  but  mentioning  no  sum  nor  any  27  Vt.  646. 
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exists  is  not  of  itself  a  ratification  of  a  promise  to  pay  the 
debt,  (t) 

*  If  we  suppose  that  an  infant  enters  into  a  partnership,  *  20 
holding  himself  out  by  his  declarations,  or  by  the  plain  indi- 
cation of  circumstances,  as  an  adult,  and  after  he  comes  of  age, 
does  not  expressly  withdraw  or  give  any  equivalent  notice,  persons 
dealing  with  the  firm  in  the  belief  that  the  former  infant  was  still 
a  partner,  would  hold  him  liable ;  because,  whether  he  was  a  part- 
ner or  not,  he  permitted  the  firm  to  use  his  credit,  and  he,  and  not 
an  innocent  third  party,  must  suffer  the  consequences,  (j) 

In  general,  an  infant  partner,  who  comes  of  age,  should,  with  no 
unnecessary  delay,  leave  the  firm  and  declare  himself  not  respon- 
sible for  its  debts,  if  he  intends  to  take  that  course ;  for  any  con- 
siderable delay  would  bind  him  like  a  ratification,  because  it  could 
be  accounted  for  only  by  criminal  neglect  or  fraud.  (A:) 

(i)    Thmpp    V,  Wilder,  2   Esp.  628 ;  Bexmion  was  liable  on  this  bill ;  for,  hay- 

Goodsell  V,  Myers,  8  Wend.  479 ;  Millard  ing  shortly  before  he  came  of  age  repre- 

V,  Hewlett,  19  id.  801 ;  Smith  v.  Mayo,  9  sented  himself  as  a  partner,  it  was  his  duty 

Mass.  62 ;  Ford  v.  Phillips,  1  Pick.  202 ;  to  notify  the  plaintiff  that  he  was  not  so, 

Thompson  v.  Lay,  4  Esp.  48 ;  Benham  v.  when  he  came  of  age,  as  otherwise  he  fii- 

Bishop,  9  Conn.  380 ;  Wilcox  v,  Roath,  cilitated  the  commission  of  a  firaud  upon 

12  id.  560 ;  Hale  v,  Gerish,  8  N.  H.  874 ;  the  plaintiff. 

Bobbins  v.  Eaton,  10  id.  661 ;  Ordinary       {k)  See  Holmes  v.  Blogg,  8  Taunt.  85 ; 

V.  Wherry,  1  Bailey,  28;  Alexander  v.  1  J.  B.  Moore,  466.    In  March,  1816,  the 

Hutcheson,    2    Hawkes,  585 ;  Hindy  v.  firm  of  A.  &  B.  leased  certain  premises, 

Margarity,  8  Barr.  428.  for  the  purposes  of  their  trade.    A.,  an  in- 

(j)  Goode  V.  Harrison,  5  B.  &  Aid.  147.  fimt,  in  the  presence  of  B.,  advanced  one 

Goode  &  Bennion,  defendants  below,  had  half  qf  the  amount  of  the  rent.    For  the 

bdd  themselyes  out  as  general  partners  in  other  half,  three  bills  were  drawn  upon 

trade,  especially  by  a  joint  purchase  of  the  firm,  and  accepted  by  A.,  in  the  names 

goods  of  the  phuntiff,  in  April,  1818.    At  of  himself  and  partner,  the  first  bill  paya- 

tbat  time  Bennion  was  an  in&nt,  though  ble  in  four  months.    In  June,  A.  reached 

that  fiurt  was  unknown  to  the  plaintiff,  his  majority,  and  immediately  dissolved 

There  was  evidence  showing  that  Bennion  the  partnership ;  but^  though  his  name  was 

did  not  intend  to  be  a  partner  with  Goode,  taken  from  the  door  shortly  afterwards, 

except  for  the  single  transaction  of  April,  no  notice  was  given  of  his  avoidance  of  the 

1818,  and  that  he  did  not  afterwards  inter-  lease  till  nearly  four  months  afterwards, 

fere  with  Goode's  general  business.    In  Dallas,  J.,  said :  "  I  agree  ^at  in  every 

May  following,  he  became  of  age,  but  no  instance  of  a  contract,  voidable  only  by  an 

notice  of  his  having  ceased  to  be  a  partner  in&nt  on  coming  of  age,  the  infant  is  bound 

was  ever  given  by  him.    Subsequently  to  to  give  notice  of  disaffirmance  of  such  con- 

his  coming  of  age,  Goode  bought  more  tract  in  reasonable  time ;  and  if  the  case 

goods  of  Harrison  in  the  name  of  the  before  the  court  were  that  simple  case,  I 

firm,  and  accepted  a  bill  for  them  in  the  should  be  disposed  to  hold,  that,  as  the  in- 

name  of  himself  and  Bennion.    Sdd,  that  fant  had  not  given  express  notice  of  dis- 
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*  21         *  It  may  be  well  to  remark  that  the  right  of  an  infant  to 

avoid  his  contract,  gives  no  right  of  avoidance  whatever  to 

the  other  contracting  party,  who  is  bound  if  the  infant  does  not 

afflrmance  within  four  monthB,  he  had  not  fore  B.  came  of  age.  B.  sold  out  his  share 
given  notice  of  disaffirmance  in  reasonable  to  S.,  took  therefor  the  note  of  S.  with  se- 
time."  But  it  aeenu  that  notioe  of  disaffirm-  coritj,  bat  never  ezpreesed  any  purpose  of 
anoe  of  an  infant's  contract  may  be  dis-  repudiating  the  partnership.  In  an  action 
pensed  with  by  the  acts  of  the  party  to  brought  against  B.  &  S.  as  partners,  upon 
whom  it  would  otherwise  be  due.  The  notes  given  by  them  while  in  business 
lessor,  in  this  case,  having,  after  the  disso-  together,  and  in  consideration  of  merchan- 
lution  of  the  partnership,  made  a  new  dise  sold  and  delivered  to  them,  it  was  con- 
arrangement  with  B.,  A.'8  copartner,  by  tended  that  B.  had  ratified  the  partnership 
which  a  part  of  the  rent  was  remitted,  and  after  coming  of  age,  and  therefore  the  notes 
having,  when  the  first  bill  became  due,  in  suit,  by  retaining  and  attempting  to 
sued  B.  alone  upon  it,  and  having  after-  enforce  the  note  of  S.  above  mentioned, 
wards  compromised  the  action  and  accept-  which  was  given  by  S.  not  only  for  the 
ed  from  B.  alone  a  surrender  of  the  lease,  amount  of  capital  originally  contributed 
and  cancelled  the  other  bills,  all  this  with-  by  B.,  but  also  in  addition  for  B.'s  share  of 
out  the  privity  of  A.,  it  was  heldj  that  there  the  profits  realized  by  the  firm  during 
should  be  a  new  trial,  in  order  that  the  jury  their  continuance  in  business.  But  the 
might  determine  whether,  upon  these  court  hdd,  that  no  sufficient  ratification 
&cts,  notice  of  disaffirmance  had  not  been  was  proved  from  these  facts,  and  that  B. 
waived.  The  case,  however,  was  ultimately  was  not  liable  for  the  partnership  debts, 
decided  upon  other  grounds.  8  Taunt.  608.  See,  to  the  same  point,  the  note  to  the  case 
The  dictum  ofDaUas,  J. ,  above  quoted,  that  of  Dublin  &  Wicklow  R.  R.  Co.  v.  Black,  8 
an  infant  must  disaffirm  his  contract  within  Exch.  181,  where  the  American  authorities 
a  reasonable  time  after  coming  of  age,  or  are  reviewed.  See  also  Jones  i;.  Phoeniz 
his  silence  will  bhid  him  like  a  ratification,  Bank,  4  Seld.  228;  N.  H.  Mut.  F.  Ins. 
is  established  law  in  the  English  courts,  Co.  v.  Noyes,  82  N.  H.  846 ;  Stokes  v, 
and  has  been  approved  by  eminent  judges  Brown,  4  Chand.  89.  A  plea  of  infimcy 
in  this  country.  Cork  &  Bandon  R.  R.  to  a  note  executed  by  an  infant  partner  in 
Co.  V.  Cazenove,  11  Q.  B.  986 ;  Leeds  &  the  name  of  the  firm,  is  not  avoided  by  a 
Thirsk  R.  R.  Co.  v,  Feamley,  4  Exch.  26 ;  replication  that  defendant  had  continued 
Korthwestem  R.  R.  Co.  r.  M'Michael,  6  id.  to  be  a  partner  for  a  year  and  more  after  he 
114 ;  Dublin  &  Wicklow  R.  R.  Co.  t;.  became  of  age,  and  had  not  during  that 
Black,  8  Exch.  181 ;  Richardson  v.  Bo-  time,  nor  for  some  years  after,  disafilrmed 
right,  9  Yt  868 ;  Kline  v.  Bebee,  6  Conn,  any  note  executed  during  his  infancy,  in 
494;  Scott  v.  Buchanan,  11  Humph.  468.  the  name  of  the  firm.  There  should  also 
But  the  weight  of  American  authority  can-  be  an  averment  that  he  had  knowledge  of 
not  be  said  to  be  in  fiivor  of  the  proposition  the  particular  contract  declared  on,  and 
that  mere  neglect  to  disaffirm  will  of  itself  that  he  was  looked  to  as  a  party  to  it 
amount  to  a'ktitification.  There  must,  be-  Crabtree  v.  May,  1  B.  Mon.  289.  In  Mil- 
side,  be  positive  action  on  the  part  of  him  ler  r.  Sims,  2  Hill,  S.  C,  479,  an  actign 
who  has  come  of  age  clearly  indicating  his  was  brought  on  a  note  signed  by  Sims 
intention  to  abide  by  the  contract  which  in  the  name  of  Sims  &  Ashford.  Ashford 
he  has  made  during  his  infiincy.  Thus,  in  was,  at  tlie  time  of  signing,  a  minor.  After 
Dana  v.  Steams,  8  Cush.  842,  B.,  an  infimt,  he  came  of  age,  there  was  evidence  that 
and  S.,  had  been  in  partnership,  which  was,  he  received  moneys  due  the  firm  and 
however,  dissolved  by  mutual  consent  be-  signed  the  firm  name,  but  refUsed  to  have 
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choose  to  avoid  the  contract.  (/)  The  infant's  privilege  of  avoiding 
his  contracts  extends  to  his  legal  representatives,  (in) 

*  A  fiat  or  decree  of  bankruptcy  against  an  infant  is  not  *  22 
voidable  only,  but  wholly  void  at  law.  (n)  Equity,  however, 
will  not  declare  it  void  if  he  has  induced  persons  to  give  him 
credit  as  an  adult  member  of  the  firm,  but  will  leave  him  to  his 
remedy  at  law.  (o)  But  the  fact  that  his  name  is  used  in  the  firm  is 
not  of  itself  sufficient  to  prevent  equity  from  annulling  the  same,  (p) 

aoything  to  do  with  the  note  Id  question  and  of  the  bankruptcy,  a  partner,  adjudged  a 

nerer  ratified  or  confirmed  it.    The  court  bankrupt,  while  an  infant,  cannot  after 

keid,  that  if  Ashford,  after  coming  of  age,  the  lapse  of  the  prescribed  period,  tnain- 

did  in  any  manner  concur  in  carrying  on  tain  a  petition,  praying,  on  the  ground  of 

the  partnership  business,  or  received  profits  his  in£uicy,  to  have  the  abjudication  and 

from  it,  it  would  amount  to  a  ratification,  fiat  annulled ;  tliere  being  in  this  respect 

and  that,  by  aflBurming  the  partnership,  no  exception  made  of  infants  in  the  stat- 

Ashford    recognized    and   affirmed    the  ute.    Ex  parte  West,  2  De  Gez,  Mac.  & 

agency  of  Sims.  Gror.  198. 

(/)  Holt  w.  Ward,  2*  Str.  937 ;  Warwick       (o)  Ex  parte  Watson,  16  Ves.  266.   The 
V.  Bruce,  2  M.  &  S.  205 ;  Willard  v.  Stone,  Lord  Chancellor  delivered  his  opinion  as 
How.  22;  Parker  v.  Barker,  1  Clarke's  follows :"  As  it  appears  in  this  case  that 
Ch.  186;  Bose  v,  Daniel,  8  Brev.  438;  the  petitioner  held  himself  forth  to  the 
Voorhees  v.  Wait,  8  Green,  848 ;  M'Ginn  world  as  an  adult,  and  «ut\;um,  and  traded 
r.  Shaeflfer,  1  Watts,  412 ;  Cannon  v.  Als-  in  that  character,  and  contracted  debts  to 
bury,  1  A.  E.  Marsh.  76.  a  considerable  amount  for  two  years  pre- 
(m)  Hussey  u.  Jewctt,  9  Mass.    100;  vious  to  the  commission,  and  as  this  peti- 
Martin  v.  Mayo,  10  id.  187;  Jackson  v,  tion  is  opposed  on  behalf  of  the  creditors. 
Mayo,  11  id.  147.  I  will  make  no  order ;  but  leave  the  bank- 
(n)  O'Brien  v.  Currie,  8  C.  &  P.  288  ;  rupt  to  his  action  at  law,  if  he  shall  think 
Belton  V.  Hodges,  9  Bing.  865.    The  fiat  proper  so  to  do.    I  consider  him  no  more 
is  void,  because  a  minor's  contracts  of  entitled  to  any  fiivor  or  assistance  than 
trade  being  voidable,  he  cannot  be  a  bank-  a  feme  covert  is  who  lives  apart  from  her 
rapt  for  debts  which  he  is  not   obhged  husband,  and  holds  herself  out  as  a  feme 
to  pay.    Ibid. ;  Rex  t;.  Cole,  1  Ld.  Raym.  sole,  and  contracts  debts,  is  entitled  to  any 
443 ;    Lord  Eldon  in  Ex  parte  Adam,  1  summary  relief  from  the  judges  at  corn- 
Yes.  &>  B.  494 ;  Ex  parte  Moule,  14  Yes.  mon  law  ;  who  always  leave  a  woman  of 
602..    Hence  also  a  joint  commission  of  that  description   to  make  the   best  she 
bankruptcy  against  a  firm,  one  of  the  can  of  her  plea  of  coverture  in  any  action 
members  of  which  is  an  infimt,  will  be  brought  against  her ;  and  constantly  re- 
superseded.    Ex  parte  Henderson,  4  Yes.  fUse  to  interfere  so  as  to  afford  her  any 
168 ;  Ex  parte  Barwis,  6  Yes.  601.    But  summary  relief." 

where  a  statute  provides  that  an  actjudir       (p)  As  where  A.  takes  B.,  his  minor 

cated  bankrupt,  to  test  the  validity  of  the  son,  sixteen  years  old,  into  partnership, 

commission,  must  show  cause  before  the  Though  the  names  of  A.  &'  B.  are  put 

commissioner  within   seven    days   after  over  the  door  of  their  place  of  business,  B. 

the  adjudication ;  or,  to  dispute  or  annul  the  is  not  by  that  circumstance  so  held  out  to 

fiat,  must  commence  proceedings  within  customers  a^  an  adult  partner,  as  to  lose 

twenty-one  days  after  the  advertisement  the  right  of  having  annulled  a  joint  fiat 
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K  a  contract  be  made  with  a  firm,  one  of  the  members  being  an 
infant,  and  repudiating  his  own  liability,  it  seems  to  be  doubted 
whether  the  contract  can  afterwards  be  treated  as  a  contract  made 
with  the  other  partners,  (^pp')  We  should  say,  however,  that  it  may. 
The  technical  rules  of  pleading  in  England  require  that  if  an 
action  be  brought  against  an  infant  (or  one  who  was  an  infant  at 
the  time  of  the  promise),  and  others,  and  infancy  is  pleaded,  the 
plaintiff  cannot  proceed  against  the  others,  but  he  may  bring  a  new 

action  against  them  alone.  (9)  And  if  he  brings  an  action 
*  23      *  originally  against  them  alone,  and  the  nonjoinder  of  the 

infant  is  pleaded  in  abatement,  the  infancy  is  a  sufficient 
replication,  (r)  although  a  ratification  by  him  who  has  been  an 
infant  would  be  a  good  rejoinder.  (5)  In  Massachusetts,  New 
York,  New  Hampshire,  Indiana,  and  Maine,  it  has  been  held  that 
an  action  brought  against  all  may  be  continued  against  the  other 
parties  when  one  of  them  pleads  infancy.  (/)  We  know  of  no  dis- 
tinctly opposite  ruling,  and  should  expect  that  this  would  be  recog- 
nized as  the  American  rule. 

2.  Married  Women. 

A  married  woman  is,  by  common  law,  incapable  of  trade,  and 
therefore  of  entering  into  partnership.  But,  by  the  "  custom  of 
London,"  married  women  may  sometiilies  be  sole  traders,  (u)  and 

of  bankruptcy,  issued  agarnst  the  firm  20  Johns.  128;    Judson   v.  Gibbons,  6 

of  A.  &  B.    Ex  parte  Lees,  1    Deason,  Wend.  224.    Ex  parte  Nelson,  1  Cowen, 

705.  424;  Cutts  v.  Gordon,  18  Me.  474.    The 

{pp)  See  Stoiy,  Part  §  266.  same  is  the  rule  in  Indiana.    Kirby  v, 

(q)  Chandlerv.  Farkes,  8  £sp.  76;  Jaf-  Cannon,  9  Ind.  871.    So,  too,  in  New 

ftay  V,  Frebain,  6  id.  47.  Hampshire.    Gay  v.  Johnson,  82  N.  H. 

(r)  Burgess  v.  Merrill,  4  Taunt  469 ;  2  167.    See  also  Wamsley  v,  Lindenberger, 

Vin.  Ab.  68.  2  Rand.  478;    Cole  r.  Pennell,  id.  174; 

(s)  Gibbs  V.  Merrill,  8  Taunt  807.  But  Barlow  v.  Wiley,  8  A.  E.  Marsh.  467 ; 

such  rejoinder  must   be    supported    by  Slocum  v.  Hooker;  18  Barb.  586. 
proof  of  a  ratification,  made  before  suit       (u)  Langhani  v.  Bewett,  Cro.  Car.  68. 

brought.    Thornton  v.  Illingworth,  2  B.  In  this  case,  the  custom  of  London  was 

&  E.  824.    In  an  action  for  a  partnership  read,  to  wit:  "  That  9.  feme  tole  merchant 

debt,  an  infimt  parmer  must  be  made  co-  is  where  the  feme  trades  by  herself  in  one 

phuntiff.  Teed  v.  Elworthy,  12  East,  210;  trade,  with  which  her  husband  doth  ndt 

Kell  V.  Nainby,  10  B.  &  C.  20.  meddle,  and  buys  and  sells  in  that  trade." 

{t)  Woodward  r.  Newhall,  1  Pick.  600 ;  But  the  city  courts  only,  not  the  superior 

Tuttle  V.  Cooper,  10  id.  281 ;  Hartness  ».  courts  at  Westminster,  take  notice  of  this 

Thompson,  6  Johns.  160 ;   Robertson  v,  custom,  so  that  a  feme  covert  cannot,  by 

fimith,  18  id.  478 ;   Morton  ».  Croghan,  virtue  of  it,  sue  or  be  sued  in  the  latter 
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the  courts  of  this  country  are  quite  indulgent  in  permitting  women 
whose  husbands  have  deserted  them  —  voluntarily  or  by  compul- 
sion of  law  —  to  enter  into  business  for  their  support.  And  we 
know  no  reason  whatever  why  any  married  woman  who  is  capable 
of  being  a  sole  trader  may  not  also  enter  into  a  conunercial  part- 
nership, (v) 

*  The  whole  law  of  married  women:  is,  in  this  country,  or     *  24 
in  many  of  our  States  at  least,  in  a  transition  condition, 
and  it  is  not  easy  to  ascertain  or  to  define  it.    There  is  everywhere 
a  strong  disposition  to  escape  from  the  old  feudal  doctrine  which 
almost  merged  the  existence  of  the  wife  in  that  of  the  husband,  (w) 

without  her  husband.    Caudeli  v,  Shaw,  Duer,  161.    And  if  a  man  has  neTer  liyed 

4  T.  R.  861 ;  Beard  v.  Webb,  2  B.  &  F.  in  that  State  of  the  Union  in  which  his 

98 ;  Ckwio  v.  De  Bemales,  1  C.  &  P.  266,  wife  resides,  he  is,  so  fiur  as  that  State 

note.  is  concerned,  an  alien,  and  his  wife   is 

(v)  "By  the  law  of  England  a  wife  may  treated  as  sifeme  sole.    Abbot  v,  Bayley,  6 

act  as  a  feme  sole,  if  her  husband  has  been  Pick.  89.    But  American  courts  have  also 

booiahed,  or  has  abjured  the  realm,  or  gone  fiurther,  and  have  held  a  separation 

been  ti-ansported,  or  if  he  has  professed  from  and  abandonment  of  the  wife,  coup- 

the  Catholic  religion.    Co.  litt.  182  b,  led  with  an  intent  to  renounce  de  facto  the 

183  a ;  Lean  v.  Schutz,  2  W.  Bl.  1196 ;  marital  relation,  to  operate  like  an  abjura- 

Corbett  v,  Poelnitz,  1  T.  R.  6 ;  Marshall  tion  of  the  realm,  and  to  inyest  the  wife 

V.  Button,  8  id.  646 ;  Carroll  v.  Blencow,  with  the  rights  of  a  feme  sole.    And,  in 

4  Esp.  27 ;  Marsh  v,  Hutchinson,  2  B.  &  some  cases  slight  circumstances  have  been 

P.  281 ;  Ex'parte  Franks,  1  Moore  &  S.  1.  considered  suffident  to  constitute    such 

So,  alao,  if  her  husband  is  an  alien,  who  desertion  and  renunciation.     Bogget  v. 

has  never  resided  in  England.    Deerly  v.  Frier,  11  East,  801 ;  "Gregory  v.  Pierce,  4 

liazarine,  1    Salk.  116;    De    Gallon  v.  Mete.  478 ;  Rhea  v.  Rhenner,  1  Pet.  106 ; 

L'Aigle,  1  B.  &  P.  867;  Marsh  v.  Hutch-  Valentine  v.  Ford,  2  P.  A.  Browne,  198; 

inson,  2  id.  226 ;  Farber  v.  Granard,  4  id.  Bean  v.  Morgan,  4  McCord,  148 ;  Love  v. 

80 ;  Walford  v.  De  Pienne,  2  Esp.  664;  Moynehan,  16  111.  277  ;  Erebs  v.  O'Grady, 

Franks  v.  De  Pienne,  id.  687;  Kay  v.  28  Ala.  726.     In  Massachusetts,  a  wife 

Pienne,  8  Camp.  128.      The    principle  divorced  a  mensa  et  thoro  may  sue  and  be 

upon  which  the  English  courts  have  pro-  sued  as  a  feme  sole.    Dean  i;.  Richmond,  6 

c^ded  in  these  cases  is,  that,  in  the  view  Pick.  461 ;   Pierce  v.  Bamham,  4  Mete. 

of  the  law,  the  husband  has  no  civil  exist-  808.    Otherwise  in  England.     Lewis  v. 

tsnce,  and  that  the  wife  is  therefore  in  a  Lee,  8  B.  &  C.  291. 
state  of  dvil  widowhood.    In  this  country,        (w)  Legislation   in   this   country    has 

the  same  exceptions  to  the  disability  of  made  the  most  important  and  extensive 

married  women  to  make  and  to  be  bound  additions  to  the  powers  of  married  women, 

'by  contracts,  have  been  recognized  by  the  So  early  as  1718,  in  Pennsylvania,  and 

courts.    Gregory  v.  Paul,  16  Mass.  81 ;  1744,  in  South  Carolina,  the  privileges  of 

Robinson  v.  Reynolds,  1  Aik.  174 ;  Com-  feme  sole  traders  by  the  custom  of  London 

wall  V.  Hoy  t,  7  Conn.  420 ;    Wright  v,  were  extended  to  married  women  in  those 

Wright,  2  Dess.  244 ;  Boyce  v.  Owens,  1  States,  which  were  then  colonies.    See 

mU,  S.  C,  8  ;   M' Arthur  v.  Bloom,  2  Burke  v.  Winkle,  2  S.  &  R.  189 ;  Jacobs 


26                                       THE  U^W  OF  PABTNEBSHIP.                           [CH.  HI. 

*25     *We  do   not  always  remember,  however,  that  the   op- 
posite extreme  of  wrong  is  not  necessarily  right.     It  is 

V.  FatherstoDe,  6  W.  &  S.  846;  Newbig-  MarTrham    v.  Markham,  4   Gibbe,  805; 

gin  V.  PillaDS,  2  Bay,  462 ;  McDowall  v.  Brown  v.  Fifleld,  id.  822 ;  Dalton  v.  Mni^ 

Wood,  2  Nott  &  McCord,  242;   Stark  v.  phy,  80  Mimo.  59;  Lee  o.  Bennett,  82  id. 

Taylor,  4  McCord,  418.    Within  the  last  119;  Laws  of  Wisconsin,  1850,  ch.  44; 

few  years,   however,  the  legislatures  of  Bev.  Stat,  of  Lidiana,  p.  820;  Acts  of 

very   many    States   have    made    much  1858,  p.  57,  §  5 ;  McCarty  v.  Mewhinney, 

greater  innovations  upon  the  law  of  hue-  8  Ind.  518. 

band  and  wife.  The  various  statutes  dif-  Li  Equity,  also,  it  is  the  English  doo- 
fer  of  course  in  their  details,  and  are  trine,  that  where  property  is  settled  upon 
changing  every  year.  Their  eiu&ct  nature  a  married  woman  to  her  separate  use,  she 
and  effect  remain  to  be  determined  by  has  complete  jus  disponendi,  and,  as  ftr  as 
time  and  abjudication.  But  in  genesal  that  property  is  concerned,  is  competent 
their  object  and  scope  are  the  same,  and  to  act  in  all  respects  as  a  feme  toU,  unless 
may  be  said  to  be  to  give  to  a  married  express  restrictions  ar»  prescribed  by  the 
woman  the  rights  of  a  feme  sole,  when  deed  of  settlement.  The  courts  of  chan- 
there  has  been  a  de  facto,  though  not  le-  eery  will  enforce  all  her  engagements 
gal,  dissolution  of  the  mairiage  tie,  as  by  against  such  property,  real  or  personal, 
the  desertion  of  the  husband,  or  his  im-  Thus,  a  feme  covert,  with  property  settled 
prisonment,  or  by  a  divorce  a  mensa  et  to  her  separate  use,  renders  it  liable,  by 
thoro;  and,  secondly,  to  give  her  those  accepting  a  bill  of  exchange;  Stuart  v. 
rights  with  respect  to  aU  the  property  Kirkwall,  8  Madd.  887 ;  or  by  making  a 
which  she  may  possess  in  her  own  right  promissory  note ;  Bulpin  v.  Clark,  17  Yes. 
at  the  time  of  her  marriage,  or  may  aiter-  865;  Field  v.  Sowie,  4  Russ.  112.  In 
wards  acquire  by  her  own  exertions,  or  New  York,  the  rule  in  equity  was  sub- 
otherwise,  independently  of  her  husband,  stantially  the  same,  tiU  changed  by  the 
See  Rev.  Stat,  of  Mame,  1857,  ch.  61.  Revised  Statutes  of  that  State,  regulat- 
Ck>lby  V.  Lamson,  89  Me.  119 ;  Oxnard  ing  trusts.  Noyes  r.  Blakeman,  8  Sandf. 
V.  S wanton,  id.  125 ;  Rev.  Stat  .of  New  581.  But  the  courts  of  this  countxy  gen- 
York,  4th  ed.,  1852,  p.  381,  Berley  v.  Ram-  erally  appear  to  have  adopted  an  opposite 
pacher,  5  Duer,  188 ;  Freeman  v.  Orzer,  rule,  and  to  incline  to  the  position  that  a 
id.  476 ;  Rev.  Code  of  North  Carolina,  ch.  married  woman  has  no  power  over  her 
89,  §  18,  ch.  56 ;  Acts  of  Pennsylvania,  of  separate  estate  that  is  not  plainly  given 
1848, 1850,  and  1851 ;  Laws  of  New  Jer-  her  by  the  instrument  creating  such 
sey,  1852,  ch.  41 ;  Gen.  Stat  of  Mass.  ch.  estate.  See  1  Lead.  Cas.  £q.  824,  848, 
108 ;  Rev.  Stat  of  Louisiana,  1856,.  p.  where  the  whole  subject  is  discussed  and 
560 ;  Rev.  Stat,  of  Rhode  Island,  1857,  the  principal  authorities  collected.  Also, 
chs.  185,  186;  Acts  of  Vermont,  1847;  2  Kent's  Comm.,  9th  ed.,  pp.  152-164; 
Rev.  Stat,  of  Connecticut,  ch.  1,  §  7»  Dobbm  v.  Hubbard,  17  Ark.  189 ;  White- 
1849  ;  Act  of  1849,  ch.  20;  Acts  of  Ala-  sides  v.  Cannon,  23  Mis.  457 ;  Lillard  v. 
bama,  1850 ;  Laws  of  Texas,  ch.  79, 1848 ;  Turner,  16  B.  Mon.  874 ;  Burch  t;.  Breck- 
Acts  of  Maryland,  1853,  ch.  245 ;  Anger  inbridge,  id.  482.  In  these  instances,  at 
V.  Price,  9  Md.  552;  Practice  Act  of  law  and  in  equity,  married  women  may 
California,  1851 ;  Snyder  v,  Webb,  8  bind  themselves  by  their  contracts,  and 
Calif.  8 ;  Cawshaw  v.  Cawshaw,  id.  312 ,  of  course  by  those  made  in  the  way  of 
Wheeler  v.  Jennings,  17  B.  Mon.  476 ;  trade.  Wherever  they  have  this  general 
Rev.  Stat  of  Michigan,  1846,  ch.  85,  power,  it  would  seem  to  follow,  as  sug- 
§§  25,  26 ;  Session  Laws,  1855,  p.  420;  gested  in  the  text,  that  they  also  have  the 
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undoubtedly  well  to  give  a  wife  a  more  secure  possession  of  and  a 
better  control  over  her  property  than  she  enjoys  at  common  law. 
But  if  some  of  the  changes  are  made  which  are  from  time  to  time 
pressed  upon  legislatures,  or  indeed  if  some  of  the  laws  now  ex- 
isting are  carried  out  to  the  full  extent  of  their  language,  we  do 
not  know  why  a  wife  might  not  enter  into  a  commercial  part- 
nership with  her  husband,  and  he  and  she  constitute  a 
firm,  as  seems  to  be  the  case  in  *some  parts  of  continental  *  26 
Europe,  (x)  But  we  do  not  know  that  any  law  has  been 
enacted  of  which  it  can  be  presumed  that  this  was  its  purpose. 
And  if  a  single  woman  was  a  member  of  a  firm,  —  which  she 
certainly  may  be,  —  we  have  no  doubt  that  what  we  consider  the 
established  principle,  by  which  her  marriage  dissolved  the  partner^ 
ship,  would  prevail,  generally  at  least,  in  this  country.  (^) 

There  are  kinds  of  partnership,  as  joint-stock  companies  and  the 
like,  in  which  a  partner  may  only  own  stock  or  shares,  and  take  no 
part  whatever  in  the  active  management  of  the  concern.  We  know 
nothing  to  prevent  a  wife  from  holding  such  stock  or  shares ;  but 
we  think  her  ownership  —  or  partnersliip  if  it  should  be  so  called 
—  would  be  that  of  her  husband,  and  that  upon  him  would  rest 
generally  all  the  liabilities  and  obligations  of  a  partner,  (z)     So  if 

power  to  enter  into  a  commercial  part-  (x)  As  in  Spain,  Coaio  v.  De  BemalleB, 
nership.  Where  a  feme  covert  entered  into  Byan  &  M.  102, 1  Car.  &  P.  266. 
agreement  of  partnership,  proriding  for  (y)  Watson  on  Part.  884 ;  Gibw  on  Part, 
its  duration  beyond  the  death  of  her  hus-  225.  See  past,  ch.  12,  §  6.  And  see 
band,  and  this  agreement  was  executed,  Brown  v.  Jewett',  18  N.  H.  280. 
and  the  partnership  continued  beyond  her  (z)  Gow  on  Part.  2.  In  Dodgson  v.  Bell, 
husband's  death  until  her  own,  it  was  6  Ezch.  67,  the  question  was,  whether 
heid^  that  the  copartnership  related  back  the  defendant  was  a  partner  in  a  joint- 
to  the  execution  of  the  articles,  so  as  to  stock  banking  company  in  which,  before 
give  all  parties  the  same  rights  and  ad-  and  at  the  time  of  his  marriage,  his  wife 
Tantagee  as  they  would  haye  been  enti-  was  a  legally  registered  owner.  After 
tied  to  if  the  feme  covert  had  been  a  feme  their  marriage,  the  shares  had  continued 
§oU  at  the  date  of  their  execution.  Eyerit  to  stand  in  the  maiden  name  of  defendant's 
o.  Watts,  10  Paige,  82.  But  the  vesting  wife,  and  she  had  receired  dividends  and 
in  the  husband  of  his  wife's  shares  in  a  paid  calls  in  respect  of  tliem,  though  with- 
joint-stock  company,  so  as  to  impose  upon  out  the  knowledge  of  her  husband,  who 
him  the  liabilities  of  a  partner,  must  al-  never  in  any  way  meddled  with  them, 
ways  be  subject  to  the  provisions  of  the  The  company's  deed  of  settlement  pro- 
original  deed  constituting  the  company,  vided,  that  the  husband  of  a  female  share- 
those  provisions  being  in  feet  the  terms  holder  should  not,  merely  in  respect  of  his 
upon  which  the  members  of  the  partner-  wife's  shares,  become  a  member  of  the 
ship  consent  to  the  admission  of  a  new  company,  but  that  he  must  first  comply 
member.  with  certain  conditions.    The  defendant 


28  THE  LAW  OF  PARTNERSHIP.  [CH.  m. 

a  man's  wife  inherited  an  interest  in  a  partnership,  and  he,  instead 
of  haying  the  accounts  settled  and  the  interest  withdrawn  as  he 
might  do,  permitted  it  to  continue  in  the  business,  this  would  make 
him  a  partner,  even  without  his  actually  withdrawing  and  appro- 
priating funds.  It  certainly  would  have  this  efifect  wherever  the 
common  law  so  far  prevailed  that  all  her  share  of  the  profits  were 
at  once  his.  If,  however,  the  property  or  interest  were  given  to 
trustees  for  the  sole  benefit  of  the  wife,  free  from  any  right 
*  27  or  control  of  the  husband,  then  the  mere  fact  of  its  *  con- 
tinuance in  the  business  would  not  render  him  liable  as 
partner,  although  it  would  probably  cast  this  responsibility  on  the 
trustees ;  as  otherwise  it  would  be  a  kind  of  limited  partnership, 
without  the  precautions  and  safeguards  of  the  law  on  that  subject. 
And  if  the  law  of  the  State  where  the  case  occurred,  gave  to  tlie 
wife,  so  far  as  her  property  was  concerned,  the  status  of  a  single 
woman,  she  might  then  be  a  partner. 

3.   Of  Aliens, 

An  alien  friend  can  be  a  partner,  in  a  commercial  house,  for 
there  is  nothing  to  prevent  his  holding  any  personal  property,  or 
in  bringing  and  maintaining  or  defending  any  suits,  (a)  If  the 
property  of  the  firm  were  in  part  or  in  whole,  real  estate,  a  ques- 
tion might  arise.  If  the  estate  was  in  a  country  in  which  aliens 
could  not  hold  land,  the  legal  title  certainly  could  not  be  in  him ; 
but  we  think  that  courts  of  equity  would,  in  that  case,  hold  the 
partners  possessing  the  legal  title  as  trustees  for  the  partnership. 
They  would  certainly  do  this  where  one  of  many  partners  alone 
hold  the  title,  and  there  were  no  aliens  ;  and  we  see  no  sufficient 

not  haying  fulfilled  these  conditions,  it  in  this  last  case,  upon  the  author!^  of 

was  held,  that  he  was  not  a  member  against  which  Dodgson  v.  Bell  was  decided,  great 

whom  a  ad.  fa,  to  levy  execution  under  stress  is  laid  bj  the  judges  upon  the  fact 

Stat  Geo.  4,  c.  46,  §  13,  could  issue.    The  that  the  remedy  attempted  to  be  enforced 

same  was  held  in  Ness  v.  Angas,  8  Exch.  against  the  defendant,  as  a  partner  by  yir- 

806,  where    the    defendant's    wife   had  tue  of  his  wife's  interest,  was  an  extraor- 

bought  shares  after  her  marriage,  with  the  dinary  statutable  remedy.    In  both  these 

consent  of  her  husband,  but  out  of  the  cases  the  question  was  as  to  who  were 

proceeds  of  her  own  estate ;  and  this  al-  partners  iider  se,  and  not  as  to  who  were 

though  her  husband  had  receiyed  some  of  partners  with  respect  to  third  persons. 

the  diyidends,  signed  receipts  therefor  as  /n  re  Keene's  Executors,  8  De  Gex,  Mac. 

her  agent,  and  attended  company  meetings,  &  Gor.  272. 
at  which  only  shareholders  were  entitled       (a)  Co.  Litt.  129  b. 
to  be  present    It  is  to  be  obsenred,  that, 
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reason  why  they  should  not,  if  one  or  more  of  the  cestui  que  trusts 
were  aliens.  (6) 

The  rule  is  quite  otherwise  as  to  alien  enemies.  Here  partner- 
ship is  impossible.  (<?)  And  if  there  be  a  partnership  with  an 
alien  friend,  and  war  breaks  out  between  the  countries,  it  entirely 
suspends  the  partnership.  From  the  language  sometimes  used,  it 
might  be  inferred  that  a  war  would  terminate  and  annul  such  part- 
nership altogether ;  (cT)  and  it  might  have  this  effect  in  many 
cases.    But  where  the'  terms  and  business  and  state  of  affairs  of 

If 

the  partnership  were  such,  that  an.  entire  suspension  of  all  rights 
and  intercourse  during  the  war  would  still  leave  the  partnership  in 
a  condition  to  go  on  as  before  when  the  war  ended,  we  should  say 
that  the  partnership  reviyed  by  peace,  and  did  not  need  to  be 
created  anew. 

*No  alien  enemy  can  bring  any  action  in  any  court  of  the  *  28 
hostile  country,  (g)  And  this  rule  has  been  applied  to  a 
citizen  then  resident  in  a  foreign  country ;  on  the  ground  that  if 
he  prevailed,  and  funds  in  satisfaction  of  his  judgment  were  re- 
mitted to  the  foreign  country,  it  would  be  a  strengthening  of  the 
enemy,  (f) 

There  is  nothing  to  prevent  a  firm,  consisting  wholly  of  aliens, 
from  having  an  agency  in  this  country,  and  bringing  any  personal 

(h)  See  post,  ch.  11.  Dougl.  649,  note ;  Brandon  v,  Nesbitt,  6 

(c)  The  reason  is,  that  the  existence  of  T.  B.  23 ;  Willison  v.  Patteson,  7  Taunt 
a  state  of  hostility  between  two  countries  489 ;  Griswold  v.  Waddington,  16  Johns. 
renders  illegal  all  commercial  intercourse  67 ;  16  id.  488 ;  Hoare  v.  Allen,  2  Dallas, 
between  their  citizens.  Bristow  v.  Towers,  102.  And  the  disability  to  sue  attaches  to 
6  T.  B.  86 ;  Potts  v.  Bell,  8  id.  648 ;  Wil-  an  alien,  carrying  on  trade  in  an  enemy's 
lison  V.  Patteson,  7  Taunt.  489;  The  country,  though  he  resides  there  also  as 
Hoop,  1  Bob.  Adm.  196;  The  Indian  consul  of  a  neutral  country.  His  indi- 
Chief,  8  id.  22 ;  The  Jonge  Pieter,  4  id.  vidual  character  for  purposes  of  trade  is 
79;  The  Franklin,  6  id.  127;  Ex  parte  not  merged  in  his  national  character. 
Boussmaker,  18  Yes.  71 ;  Griswold  v.  Albretcht  v.  Sussman,  2  Yes.  &  B.  828. 
Waddington,  16  Johns.  67 ;  16  id.  488 ;  The  wife  of  an  alien  enemy  is  also  dis- 
The  Bapid,  8  Cranch,  166 ;  The  Julia,  1  abled  from  suing  in  her  own  name  on  a 
Rob.  Adm.  181;  Scholefield  v.  Eichel-  contract  made  either  before  or  during 
berger,  7  Pet.  686;  The  San  Jose  Indiano,  coverture.  De  Wahl  i;.  Braune,  1  Hurl. 
2   Gall.  268.     See  upon  this  subject  a  &  Nor.  178. 

learned  note  to  the  case  of  Clemontson  v,       (f)  M'Connell  v.  Hector,  8  B.  &  P. 

Blessing,  11  Exch.  186.  118 ;  O'Mealey  v.  Wilson,  1  Camp.  482 ; 

(d)  See  Griswold  o.  Waddington,  16  Roberts  v.  Hardy,  8  M.  &  S.  688;  The 
Johns.  67 ;  16  id.  488.      ,  Julia,  8  Cranch,  181 ;  Griswold  r.  Wad- 

(e)  Co.  Litt  129  b;  Anthon  v.  Fisher,  dington,  16  Johns.  488. 
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actions.  Even  if  husband  and  wife  form  a  commercial  partner- 
ship in  a  foreign  country  in  which  such  a  partnership  could  legally 
exist,  it  would  be  dijQBcult  to  say  that  they  could  not  maintain  an 
action  together,  in  this  country  even  as  joint  plaintifis,  however 
unusual  such  a  thing  might  be.  (jf) 

* 
4.  Cf  the  Insane^  and  Persons  under  Ghiardianship. 

A  fatuous  or  insane  person  could  neither  transact  business  on 
his  own  account  nor  as  a  partner.  The  degree  of  mental  incapa- 
city which  should  have  this  efiect  is  hardly  capable  of  definition, 
and  the  question  whether  it  existed  might  be  a  difficult  question  of 
mixed  law  and  fact.  So  if  one  were  generally  sane  with  attacks 
of  insanity,  or  generally  insane  with  lucid  intervals,  it  might  be 
difficult  to  apply  the  rule ;  (h)  but  the  rule  itself  certainly  must  be, 
that  no  one  is  incapacitated  from  becoming  a  partner,  who  is  able 
to  transact  business  of  his  own.  Indeed,  it  might  perhaps  be  said 
that  one  with  a  less  measure  of  intellect  might  become  a  partner, 
because  he  would  have  the  assistance  and  protection  of  others,  and 

so  be  guarded  against  his  own  imbecility. 
*  29  *  To  those  under  guardianship  as  spendthrifts  or  other- 
wise, or  whom  habitual  intoxication  has  enfeebled  and  stulti- 
fied, a  similar  rule  must  apply,  (i)  They  are  incompetent  to  transact 
business  on  their  own  account,  and  therefore  incapable  of  entering 
into  a  commercial  partnership.  (/} 

6.  Of  Corporations. 

The  question  has  arisen  in  one  or  two  cases,  whether  a  corpora- 
tion, considered  as  a  person,  may  become  a  partner,  either  with 
another  corporation,  or  with  individuals.     We  have  alluded  to  this 

(g)  See  ch.  9,  §  1.  intoxication.    Pitt  v.  Smith,  8  Camp.  88 ; 

(h)  See  the  impreBsire  remarks  of  Lord  Fenton  v.  Hollo  way,  1  Stark.  126.    See 

Chancellor  Thurlow,  in  Attorney  General  Lightfoot  v.  Heron,  8  Yonnge  Exch.  586. 
V.  Pamther,  8  Bro.  Ch.  Bep.  441.  (j)  See  fUrther  on  the  subject  of  persona 

(i)  Menkins  v.  Lightner,  18  Bl.  282 ;  of  insufficient  mind  to  contract,  1  Fonbl. 

Mansfield  v.  Watson,  2  Clarke,  111.    So,  £q.  B.  1,  ch.  2,  §  8;  1  Story  £q.  ch.  6, 

an  agreement  to  form  a  partnership  would  §  229,  et  seq. ;  1  Pars.  Cont.  5th  ed.,  bk. 

clearly  be  avoided,  by  proof  that  at  the  1,  ch.  20 ;  2  Pothier  on  Obligations,  App. 

time  it  was  made  one  of  the  parties  "  had  No.  8,  p.  28. 
not  an  agreeing  mind  "  through  temporary 
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already.  Perhaps  no  other  general  rule  on  this  subject  can  be  stated, 
than  that  a  corporation  may  incur  the  liability  of  a  partner  as  to 
third  persons,  although,  on  general  principles,  it  would  be  incon- 
venient, if  not  impossible,  for  a  corporation,  which  is  only  a  legal 
person  to  enter  into  a  full  copartnership,  either  with  another  Ugal 
person,  or  with  natural  persons.  (K) 


SECTION  n. 

OF  THE  KINDS  OF  PABTKBBS. 

Different  names  are  given  to  partners,  describing  their  respec- 
tive relations  to  the  partnership.  The  principal  names  are,  1. 
Ostensible  or  Public.  2.  Secret,  or  Unknown.  3.  Nominal.  4. 
Silent.  5.  Dormant.  6.  Betiring.  7.  Incoming.  8.  General. 
9.  Special. 

1.  Oatensiblcj  or  Public  Partners, 

This  name  indicates  that  the  partner  is  ^^  shown  forth  "  to  the 
world  as  one.     If  this  is  done  with  his  own  consent,  all  the  liabil- 

(k)  In    Sharon    Canal   Co.   v.  Fulton  poration  may  contract  with  an  indiyidual 

Bank,  7  Wend.  412,  the  court  say :  "  It  in  furtherance  of  the  object  of  its  creation, 

cannot  be  necessary  to  decide  whether  it  the  effect  of  which  contract  may  be  to 

18  in  the  power  of  the  two  corporations,  impose  upon  the  company,  as  respects  the 

who  are  the  plaintiff,  to  consolidate  their  community,  the  liabilities  of  a  partner.    I 

stock  or  to  form  a  partnership.    Greneral  cannot  think  that  a  cori>oration  may  so 

pzindples  are  against  the  power  of  cor-  shape  its  contracts  relating  to  the  business 

porations  to  do  such  acts.    They  have  no  for  which  it  was  incorporated,  as  to  share 

powers  but  such  as  are  g^nted,  and  such  jointly  with  an  indiyidual  in  the  profits  of 

as  are  necessarily  incident  to  the  grant  such  business ;  subtract  its  interest  in  the 

made  to  them.    Corporations  at  common  profits  fix>m  the  fHmd  on  which  the  credi- 

iaw  haye  certain  powers,  but  not  such  as  ton  of  the  concern  had  a  right  to  rely  for 

would  authorize  the  forming  of  a  partner-  the  payment  of  the  debts  due  to  them ; 

ship,  or  the  consolidation  of  two  corpora-  and  when  called  upon  by  such  creditors, 

tions  into  one."    In  Catskill  Bank  v.  Gray,  be  permitted  to  escape  liability  altogether, 

14  Barb.  479,  one  of  the  questions  pre-  on  the  ground  that  the  profits  were  real- 

sented  was  whether  a  corporation  could  ized  as  the  partner  of  an  indiyidual,  wliich 

be  a  partner  with  an  indiyidual  eyen  as  to  relation  the  corporation  could  not  legally 

liability.    The  language'  of  the  court  is :  occupy.    I  know  of  no  sound  reason  why 

"  Strictly,  perhaps,  corporations  should  be  a  corporation  more  than  a  natural  person, 

and  are  restricted  fix)m  contracting  part-  who  participates  in  the  profits  as  such,  of  a 

nerahips  with  indiyiduals  or  corporations,  particular  business  in  which  it  may  law- 

and  as  between  the  parties  to  the  contract,  fUlly  engage,  should  not  be  holden  to  the 

acting  upon  equal  knowledge,  a  question  public  for  losses.''    See  Marine  Bank  v, 

of  yalidity  might  be  raised ;  but  a  cor-  Ogden,  29  HI.  248. 
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ity  of  a  partner  attaches  to  him.  There  is  no  especial  way  of 
holding  such  partner  forth.  It  may  be  done  by  having  his  name  in 
the  firm  or  style  of  the  partnership,  or  on  the  signs  at  the  door,  or 
by  advertisement,  or  by  circular  letters.  (I)  Indeed,  we  appre- 
hend that  if  a  partner  generally  unknown  is  made  known  as  such 
in  any  way,  to  any  one  man,  with  his  own  consent,  he  is,  so  far  as 
that  man  is  concerned,  an  ostensible  partner  in  every  legal  aspect 
and  liability,  as  much  as  if  advertised  to  the  world.  In  this  sense, 
therefore,  there  would  be  a  difference  between  the  words  ^^  osten- 
sible "  and  ^^  public,"  —  the  latter  meaning  shown  as  a  partner  to 
all  the  world,  —  although  tliese  two  words  are  commonly  used  as 
synonymous. 

2.  Secret  or  Uhknottm  Partners. 

He  is  a  secret  partner  who  keeps  himself  concealed  from  the 
public,  and  from  all  the  customers  of  the  partnership,  (m) 
*  31  We  *  shall  hereafter  see  that  neither  the  word  "  Co."  nor 
any  other  public  designation  of  a  copartnership  is  necessary 
to  bind  all  the  partners.  But  this  important  distinction  is  to  be 
taken.  A  partner  is  liable  either  because  he  is  one  in  fact,  or  because 
he  holds  himself  out  or  suffers  himself  to  be  held  out  as  one.  In 
the  latter  case  he  is  liable  whether  actually  a  partner  or  not,  as 
we  shall  presently  see.  But  in  the  former  case,  he  is  not  liable 
unless  it  can  be  shown  that  he  is  actually  a  partner.  K  he  is,  he 
has  gained  nothing  by  being  secret.  Of  course,  so  long  as  he  is  un- 
discovered he  is  safe  ;  but  as  soon  as  he  is  found  to  be  a  partner, 
even  if  this  be  not  until  after  an  action  has  been  brought  against 
the  other  partners,  he  becomes  liable,  because,  although  he  added 
no  credit  to  the  firm,  and  permitted  no  debt  to  be  incurred  on  his 
credit,  he  is  equally  liable  as  if  he  had  done  this,  from  the  mere 
fact  that  he  shared  the  advantages  of  the  partnership. 

If  a  secret  partner  is  announced  as  a  partner  to  a  customer, 
without  his  own  consent  or  connivance  or  ratification,  his  rights 
are  wholly  unaffected  by  the  customer's  knowledge,  and  depend 
entirely  upon  the  fact  of  his  partnership.    Not  so,  as  we  have  seen 

(/)  Partners  whose  names  are  not  ex-   mant,  but  ostensible  partners.    Goddard 
pressed  in  the  firm,  but  who  are  simply   v.  Pratt,  16  Pick.  428. 
indicated  bj  the  word  "  Co.,"  are  not  dor-       (m)  United  States  Bank  v.  Binnej,  6 

Mason,  185. 


CH.  m.]  PABTNER8.  33 

in  the  preceding  sub-section,  if  he  permits  himself  to  be  made 
known  as  a  partner  to  a  customer. 

8.  Nominal  Partner. 

Every  ostensible  partner  is  a  nominal  or  known  partner ;  but  by 
this  designation  is  usually  meant,  that  the  partner  is  only  nomi- 
nally one.  (n)  That  is,  he  is  so  held  forth  as  a  partner,  with  his 
own  consent,  by  any  of  the  means  usually  employed  for  that  pur- 
pose, as  to  make  him  liable  as  a  partner  on  the  ground  that  he  has 
given  his  credit  to  the  firm,  and  authorized  engagements  on 
his  account,  (p)  It  follows,  therefore,  that  if  a  person  *  suf-  *  32 
fers  himself  to  be  regarded  as  a  partner  by  any  customer  of 
the  firm,  to  him  he  is  liable  as  if  he  were  one,  although  he  is  in 

(n)  Ex  parte  Chuck,  8  Bing.  469.    See  Yes.  461,  Lord  Eldon  sajs :  "  There  is  a 

Carrier  v.  Silloway,  1  Allen,  19 ;  Lindsey  wide  difference  between  a  dormant  and 

p.  Edminston,  25  HI.  859 ;    Jacobsen  v,  nominal  partner.    The  former  is  liable  in 

Hennekenins,  1  Bro.  P.  C.  482 ;  Fox  v.  respect  of  the  profits ;  .  .  .  but  if  one, 

Clifton,  6  Bingh.  795 ;  Hicks  v.  Cram,  17 .  retiring  or  coming  into  the  trade,  suffers 

Vt.  449.     Hence  one  who  is  merely  a  his  name  to  be  used,  it  is  of  no  conse- 

nominal  partner  with  another  m<in  may  quence,  whether  he  has  a  salary,  or  sum 

be  called  by  him  as  witness.    He  is  not  of  money,  to  be  paid  by  others,  or  to  be 

incompetent   on    the   score   of  interest  got  out  of  the  profits.    It  is  the  use  of  the 

Parsons  v.  Crosby,  5  Esp.  199 ;  Mawman  name  that  makes  him  liable,  as  one  of 

V.  GiUett,  2  Taunt  827.  the  persons,  by  and  to  whom  every  thing 

(o)  The  ground  of  the  liability  of  a  is  bought  and   sold."    So,  in   Hicks  v, 

nominal  partner  is  thus  stated  in  a  leading  Cram,  17  Vt.  449,  the  court  say :  "It  is 

case,  Waugh  v.  Carrer,  2  H.  Bl.  285i    "A  the  representing  one's  self,  or  suffering 

case  may  be  stated,  in  which  it  is  the  clear  one's  self  to  be  represented,  as  a  partner, 

sense  of  the  parties  to  the  contract  that  that  creates  a  liability  to  third  persons; 

they  shall  not  be  partners ;  that  A.  is  to  and  this  is  sufficient  to  create  a  liability, 

contribute  neither  labor  nor  money,  and  notwithstanding  the  truth  should  prore  to 

to  go  still  farther,  not  receive  any  profits,  be,  that  the  person,  so  suffering  himself 

But  if  he  will  lend  his  name  as  a  partner,  to  be  held  out  as  partner,  in  fact  was  not 

he  becomes  as  against  all  the  rest  of  the  so.    This  is  in  order  to  preserve  g^od 

world  a  partner,  not  upon  the  ground  of  fiuth  and  prevent  firaud,  and  is  almost  the 

the  real  transaction   between  them,  but  only  ground  of  an  estoppel  tn /hi».    If  one 

upon  principles  of  general  policy,  to  pre-  man  has  made  a  representation,  which  he 

vent  the  firauds  to  which  creditors  would  expects  another  may  or  will  act  upon,  and 

be  liable,  if  they  were  to  suppose  that  they  the  other  does  in  fact  act  upon  it,  he  is 

lent  their  money  upon  the  apparent  credit  estopped  to  deny  the  truth  of  the  rep- 

of  three  or  four  persons,  when  in  fact  they  resentation.    So,  too,*  equally,  when  one 

lent  it  only  to  two  of  them,  to  whom,  remains  silent  and  sufiers  another  to  make 

without  the  others,  they  would  have  lent  the  representation." 
nothing." ,   So  in  Ex  parte  WatooUi  19 

8 
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fact  no  partner  and  not  generally  supposed  to  be  one.    The  nom- 
inal partner  is  the  converse  of  the  secret  partner. 

4.  Silent  Partner. 

This  name  is  properly  and  generally  applied  to  those  who  take 
no  active  part  whatever  in  the  business  of  the  firm,  and  exercise 
none  of  the  rights  of  a  partner  except  that  of  receiving  their  share 
of  the  profits  from  time  to  time.  He  is  a  silent  partner,  whether 
his  name  be  made  known  in  any  way  as  a  partner  or  not.  There 
is,  however,  a  very  common  use  of  the  word  silent,  which  difiers 
somewhat  from  that  above  stated.  It  seems  to  be  thought  that  he 
only  is  a  silent  partner  who  is  silent  to  the  world  in  respect  to  his 
interest  in  the  firm,  as  well  as  silent  within  the  firm  in  its  transac- 
tion of  business.  In  this  sense,  a  silent  partner  is  one  who  is  both 
inactive  and  unknown.  And  there  are  those  who  go  so  far  as  to 
think  the  silence  to  the  world  to  be  the  main  thing,  understanding 
by  the  phrase  ^^  silent  partner,"  one  who  is  not  known  as  such, 
whether  active  or  otherwise  ;  thus  making  the  word  "  silent  '* 
♦  33  synonymous  with  the  word  "  secret."  We  prefer  •  the  defi- 
nition we  have  first  above  given  as  the  most  reasonable,  and 
as  that  which  -is  best  sustained. 

6.  Dormant  Partner. 

This  phrase  also  is  used  in  somewhat  different  senses.  Indeed, 
there  is  much  confusion  and  inaccuracy  in  the  common  use  of  the 
three  words,  —  secret,  silent,  and  dormant.  Many  use  this  word  as 
if  it  meant  only  unknown  and  secret ;  and  apply  the  designation 
of  dormant  or  sleeping,  to  partners  whose  names  are  concealed, 
however  awake  and  active  they  may  be  in  the  business  of  the  firm. 
Others  consider  the  word  as  properly  applied  to  those  only  who  are 
wholly  inactive  in  the  business,  whether  known  to  have  an  interest 
or  not.  We  think,  however,  the  word  implies  both  the  qualities  of 
secrecy  and  inactivity,  (j?)    It  seems  to  be  most  common  and  most 

{p)  These  two  qiudities  are  attributed  to  to  me  to  be  thia :  when  the  names  of  the 

the  dormant  partner  in  the  following  ez-  partners  do  or  do  not  appear  in  their  ac- 

pression  of  the  difference  between  a  dor-  counts,    their    adyertlsements,   or    their 

mant  and  an  open  partnership.    "  It  seems  paper ;  when  the  business  is  carried  on  in 
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convenient  to  use  the  word  as  indicating  *  a  partner  who  *  84 
both  keeps  himself  concealed^  and  who  also  refrains  from 
any  active  interference  with  the  business  or  management  of  the 
firm.  But  the  word  is  so  often  used  as  merely  synonymous  with 
"  unknown,"  that  we  shall  frequently  be  obliged  to  employ  it  or 
refer  to  it  in  this  sense. 

6.  Retiring  Partner, 

He  is  one  who  leaves  an  existing  firm.  In  law,  as  we  shall  see, 
the  going  out  of  a  partner,  by  his  own  act,  or  decree  of  court,  or 
by  death,  terminates  that  partnership.  But  in  practice  it  is  other- 
wise. Some  old  firms  have  continued  to  use  the  same  style,  and  to 
transact  their  business  as  one  and  the  same  copartnership,  with  all 
the  continuity  of  a  corporation,  although  not  only  all  the  original 
members,  but  all  who  immediately  succeeded  them,  have  passed 
away.  In  some  of  the  commercial  cities  of  Europe,  there  are  said 
to  be  active  firms  established  under  their  present  names  by  the 
great  grandfathers  of  those  who  are  now  members.  In  this  coun- 
try it  is  however  more  common  to  announce  these  changes  by  a 
corresponding  change  in  the  style  of  the  firm. 

the  name  of  all,  it  U  open ;  but  if  any  are  bort,  6  Cowen,  684 ;  Hbare  v,  Dawes,  1 
kept  back,  it  is  dormant ;  that  the  knowledge  Doug.  871 ;  Ex  parte  Watson,  19  Yes.  461 ; 
which  the  public  may  have  is  not  the  test,  Shropshire  v.  Shepherd,  8  Ala.  738.  The 
when  it  is  acquired  from  the  declarations  definition  and  illustration  of  dormant  part- 
(»f  the  acting,  avowed  partners ;  it  may  nership  in  Watson  on  Partnership,  p.  46, 
enable  them  to  reach  the  dormant  one,  if  seems  accurate :  "  Sometimes  all  the  part- 
the  transaction  is  one  in  which  he  had  an  ners  in  trade  do  not  appear  ostensibly  to 
interest,  but  does  not  alter  its  nature.  The  the  world,  though  they  share  in  the  profits 
portnership  remains  dormant  as  to  all  and  loss ;  and  it  is  not  unusual  for  gentle- 
whooe  names  do  not  appear  on  its  transac-  men  of  hirge  and  independent  fortunes  to 
tions.  The  dormant,  sleeping,  inactive  part-  embark  very  considerable  sums  of  money 
ner  may  be  known  by  reputation,  or  the  in  trade,  they  being  oftentimes  ignorant  of 
declaration  of  his  copartner,  but  these  do  the  science  of  commerce,  and  meaning  to 
not  make  him  an  avowed  or  active  one  depend  entirely  upon  the  skill  of  merchants 
without  the  avowal  and  pledge  of  his  name  or  traders  with  whom  they  engage  in  a 
or  paper."  Per  Baldwin,  J.,  in  Winship  v,  general  partnership  of  all  their  stock  and 
Bank  of  the  United  States,  6  Pet  678.  In  effects,  yet  not  suffering  their  names  to 
Mitchell  V.  Dall,  2  Harris  &  G.  169,  how-  appear  in  the  copartnership  firm,  but  at  the 
ever,  and  Bank  of  St  Mary's  v.  St.  John,  same  time  receiving  a  proportionate  share 
25  Ala.  566,  persons  seem  to  have  been  of  the  profits  arising  out  of  their  joint 
held  dormant  partners,  who,  though  their  trade,  bearing  equally  their  risk  of  loss ; 
names  were  concealed,  took  an  active  part  and  such  are  usually  styled  dormant  part- 
in  the  business  of  the  firm.  See  Lloyd  v.  ners."  See  North  v.  Bloss,  80  N.  Y.  874 ; 
Archbowie,  2  Taunt.  824;  Kelly  v.  Hurl-  Waite  v.  Dodges,  84  Yt  181. 
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•7.  Incoming  Partner. 

This  phrase  designates  a  person  who  enters  into  an  existing  co- 
partnership, and  becomes  a  member  of  it.  Here  it  may  be  said, 
as  before,  that  any  such  change  as  the  addition  of  a  new  member 
terminates  the  former  copartnership  in  law  and  creates  a  new 
one.  (pp)  But  in  practice  it  is  not  so  ;  the  old  firm  being  ^'  kept 
up,"  as  the  common  phrase  is,  by  former  members  going  out  from 
time  to  time,  uid  new  members  coming  in. 


8.  O-enerdl  Partner. 

This  is  a  new  phrase  with  us,  and  is,  at  least  in  our  sense  of 
it,  unknown  in  the  English  law.  It  means  one  who  is  that  mem- 
ber of  a  Limited  Partnership,  under  our  statutes,  who  transacts 
the  business,  whose  name  is  used  in  the  firm,  and  who  is  liable  for 
all  the  debts  and  obligations  of  the  firm,  to  their  fuU  amount. 

9.  Special  Partner. 

*  35         *  He  is  one  who  supplies  a  certain  amount  of  capital, 
and  who,  if  he  complies  with  all  the  requirements  of  the 
statutes,  is  not  liable  for  the  debts  of  the  firm  beyond  the  amount 
which  he  contributes  to  the  capital. 

We  have  been  somewhat  precise  in  defining  these  different 
classes  or  kinds  of  partners,  because  it  will  be  seen  in  our  sub- 
sequent chapters  that  especial  rights,  obligations,  liabilities,  and 
remedies  belong  to  them  severally. 

(pp)  Mudd  V.  Bast,  84  Mo.  465. 
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CHAPTER  rV. 

OF  THE  PURPOSES  AND  KINDS  OF  PABTNEBSHIP. 

Although  partnerships  are  usually  formed  for  commercial  pur- 
poses, they  are  not  always  so,  and  there  is  scarcely  any  occupation 
which  an  individual  can  legally  pursue,  that  may  not  be  the  sub- 
ject of  partnership.  In  this  country  we  have  a  far  wider  extent  in 
the  variety  of  purposes  for  which  partnerships  are  established,  than 
anywhere  else.  Thus  we  have  partnerships  not  only  for  every 
known  branch  of  commercial  business,  but  for  all  kinds  of  farm- 
ing, (a)  or  manufacturing,  mining,  (h)  stage-driving,  fishing,  hunt- 
ing, lumbering,  and  the  like,  as  well  as  the  business  of  lawyers,  (c) 
physicians,  ((f)  mechanics,  artists,  laborers,  and,  indeed,  of  almost 
all  other  employments,  (e) 

(a)  See  opinion  of  Gould,  J.,  in  Coope  separate  chapter  in  Collyer  on  Part.  B.  6, 

o.  Eyre,  1  H.  Bl.  87 ;  AUen  v.  Davia,  18  ch.  2. 

Ark.  28 ;  Lanadale  v,  Braahear,  8  T.  B.  (c)  Marsh  r.  Gold,  2  Rck.  286 ;  West- 

Mon.  880 ;  Quine  v.  Qaine,  9  Smedes  &  erlo  v,  Eyertson,  1  Wend.  682 ;  Warner  v. 

M.  165 ;  Roach  v.  Perry,  16  HI.  87.  Griawold,  8  id.  666 ;  Liyingston  v.  Cox,  6 

(6)  In  England,  mines  have  never  been  Barr,  860 ;  Smith  v.  Hill,  18  Ark.  178. 

regarded  in  equity  as  real  estate,  but  uni-  See  Jones  v,  Ci^rton,  16  La.  Ann.  476. 

formly  as  the  regular  subject  and  subsbra-  {d)  Allen  v.  BUuichard,  9  Cowen,  681 ; 

tam  of  a  trade.    In  Williams  v,  Attenbor-  Thompson  v.  Howard,  2  Cart.  (Ind.)  216. 

ough.  Turn.  &  Russ.  70,  the  Unguage  of  («)  Thus,  there  may  be  a  partnership 

the  Lord  Cliancellor  is :  "  Collieries  and  in  a  ferry.    Bowyer  v,  Anderson,  2  Leigh, 

landed  estates  are  quite  different  in  the  con-  660.    An  association  for  carrying  personal 

tempUtion  of  this  court;  a  colliery  being  property  for  hire  in  vessels  is  a  commercial 

always  considered  as  a  trade,  the  profits  partnership  by  the  laws  of  Louisiana.    Hef- 

accruing  from  day  to  day  as  in  all  trading  ferman  v.  Brenham,  1  La.  Ann.  146.    Ship 

concerns."    Story  v.  Ld.  Winsor,  2  Atk.  agents  and  ship  brokers  may  be  in  partner- 

680;  Wren  v.  Kirton,  8  Ves.  602;  Craw-  ship  as  to  the  profits  of  their  respectiye 

ahay  v.  Maule,  1  Swanst.  496,  618 ;  Fere-  commissions.    Waugh  v.  Carver,  2  H.  Bl. 

day  V.  Wightwick,  Tamlyn,  260 ;  Jeffreys  286.    See  Bovill  v.  Hammond,  9  D.  &  R. 

V.  Smith,  1  Jac  &  Wal.  298.    See  Beatty  186 ;  Cheap  v,  Cramond,  4  B.  &  A.  668. 

V.  Bates,  4  Tounge  &  C.  Ezch.  182 ;  Bob-  Private  associations,  and  clubs,  for  benev- 

erts  V.  Everhardt,  1  Kay,  148.    The  whole  olent  and  other  purposes,  have  been  re- 

sobject  of  partnership  in  mines,  as  treated  garded  so  fiur  as  partnerships  that  their 

in  the  English  courts,  is  considered  in  a  members  are  subject  to  liabilities  similar  to 
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*  37  *  After  some  question,  it  seems  to  be  settled,  that  there 

may  be  a  partnership  for  the  buying  and  selling  of  land.  (/) 
It  is  to  be  remembered,  however,  that  the  Statute  of  Frauds,  and  our 
Statutes  of  Conveyance,  which  require  that  all  interests  in  land 
should  be  transferred  by  a  writing  signed  and  sealed  by  the  grantor, 
and  acknowledged  and  recorded,  thus  determine  the  legal  title  by 
different  evidence  and  on  different  principles  from  those  which  apply 
to  personalty.  This  has  sometimes  an  important  effect  upon  the 
rights  and  obligations  of  partners  in  land  speculations,  and  of  those 
who  deal  with  them.  We  have  already  alluded  to  this  subject,  and 
shall  consider  it  more  fully  hereafter,  (jg) 

It  is  obvious  that  there  can  be  no  partnership  in  a  mere  personal 
office,  or  in  the  discharge  of  its  duties ;  as  in  the  office  of  guar- 
dian, trustee,  executor,  or  the  like.  (K)    These  offices  are  often 

those  of  partners.  Beaumont  &.  Meredift,  (g)  See  anUf  eh.  2,  §  2,  and  post,  ch.  12. 
8  Yes.  &  Be.  180.  See  Delanney  v.  Stride-  (h)  Thus,  the  office  of  sheriff's  hailiff  is 
land,  2  Stark.  416.  But  their  liability  personal,  and  cannot  be  held  by  two  in 
seems  to  rest  on  the  authority  given  to  the  partnership.  Jons  v.  Perchard,  2  Esp.  507. 
agents  rather  than  on  partnership.  The  See  Canfield  v.  Hard,  6  Conn.  180.  Upon 
points  of  difference  between  such  associa-  the  same  principle  a  mercantile  partner- 
tions  and  trading  partnerships  are  stated  ship,  though  it  may  act  as  executor,  can- 
and  illustrated  in  Flemyng  v.  Hector,  2  M.  not  be  appointed  guardian.  De  Mazar  v. 
&  W.  172.  See  ch.  6,  §  1.  Pybus,  4  Yes.  644.  Where,  by  the  usage 
(/)  Lands  being  now  so  far  subject  to  of  the  herald's  office,  a  herald  and  pur» 
commercial  conditions,  by  the  aid  of  equi-  suiyant  were  always  in  attendance,  who 
ty,  as  to  be  capable  of  being  held  as  inci-  shared  the  profits  of  any  business  which 
dent  to  commercial  partnerships,  there  was  begun  while  they  were  jointly  on 
would  seem  to  be  no  sufficient  reason  why  duty,  it  was  held  that  they  were  in  the 
they  may  not,  on  the  same  principles,  and  situation  of  copartners,  and  might  main- 
by  the  same  equitable  conversion,  be  the  tain  a  joint  action  (for  making  out  a 
substratum  itself  of  a  copartnership.  The  pedigree)  against  the  defendant,  though 
later  cases  both  in  England  and  in  this  he  had  contracted  only  with  the  herald, 
country,  leave  Uttle  or  rather  no  room  for  Townsend  v.  Neall,  2  Camp.  190.  On  the 
doubt  upon  this  point  Dale  v.  Hamilton,  other  hand,  the  appointment  of  one  of  a 
5  Hare,  869 ;  Potts  v.  Waugh,  4  Mass.  424 ;  firm  to  the  office  of  sheriff's  replevin  derk, 
Fall  River  Wh.  Co.  v,  Borden,  10  Cush.  will  not  enable  the  firm  to  bring  a  joint 
468 ;  Smith  v.  Bumham,  8  Sumn.  485 ;  action  for  the  expenses  of  preparing  a  re- 
Kramer  V.  Arthurs,  7  Barr,  165 ;  Brady  v.  plevin  bond,  although  it  was  executed, 
Calhoun,  1  Penn.  140;  Olcott  v.  Wing,  and  the  stamp  fbr  it  provided,  in  their 
4  McLean,  15;  Smith  v.  Jones,  12  Me.  office.  Brandon  v.  Hubbard,  4  J.  B.Moore, 
882;  Dudley  v,  Littlefield,  21  Me.  418;  In  867.  See  Clarke  v.  Richards,  1  Tounge 
re  Warren,  Daveis,  820 ;  Ludlow  v.  Cooper,  &  C.  Exch.  851.  A.,  an  attorney  holding 
4  Ohio  State,  1.  See  Patteraon  v.  Brews-  numerous  lucrative  clerkships,  steward- 
ter,  4  Edwards,  ch.  852 ;  Claggett  i7.  Kil-  ships,  and  other  offices,  entered  into  oo- 
bonme,  1  Black,  U.  S.  S.  C.  846.  partnership  with  B.    By  the  articles  of 
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*  held  by  two  or  more  persons  together ;  but  their  powers  and      *  88 
duties,  and  relations  generally,  are  governed  by  rules  en- 
tirely distinct  from  those  of  partnership. 

There  are  additional  and  decisive  reasons  against  the  exercise  of 
the  powers  or  the  discharge  of  the  duties  of  any  public  office  by  a 
partnership.  It  might  seem  as  if  there  were  some  offices,  as  that 
of  postmasters,  or  of  examiners  of  steamboats,  or  the  like,  which 
might  be  given  to  a  firm ;  but  the  principle  of  personal  selection 
and  personal  responsibility  make  it  difficult,  if  not  impossible,  that 
a  firm  should  hold  such  an  appointment,  although  persons  holding 
it  sometimes  become. partners,  and  share  in  the  profits  of  the  ap- 
pointment, (i) 

Partnerships  may  be  general  or  special.  In  theory  it  is  said  they 
may  be  universal ;  but  an  instance  can  seldom  occur  in  which  the 
partners  own  every  thing  in  common  without  the  reservation  of  any 
private  and  exclusive  property  to  either  of  them,  (y  )  We  have, 
however,  in  this  country,  some  associations  which  might  perhaps 
be  regarded  as  universal  partnerships,  (k)     Special  partnerships 

agreement  it  waa  stipulated  that  B.  should  but  that  under  able  administration  and 

be  a  partner  with  A.  in  his  business  and  conduct,  it  is  not  inconsistent  with  a  high 

"  in  the  emoluments  arising  fh)m  the  said  degree  of  individual  social  prosperity.  The 

offices,  derkshlps,  and  stewardships,  as  defendants  in  the  case  were  members  of  a 

should  be  held  by  either  of  them,  the  said  society,  called  Separatists  which  emigrated 

A.  and  B.,  during  the  partnership,  should  from  Germany  to  the  United  States,  in 

be  considered  as  partnership  property  and  1817,  and  settled  in  Ohio.    In  1819,  ar- 

be  distributable  accordingly."    Held,  that  tides  of  assodation  were  drawn  up  and 

the  above  contract  was  not  void  as  being  signed  by  the  members  of  the  society, 

an  agreement  for  the  sale  of  an  office  either  consisting  of  fifty-three  males  and  one 

within  the  5  and  6  Ed.  6,  ch.  16,  or  within  hundred  and  four  females.    By  these  arti- 

the  49  Geo.  8,  ch.  126.    Sterry  v,  Clifton,  9  des,  the  signers  surrendered  all  their  in- 

C.  B.  110.  dividual  property,  real  or  personal,  prea- 

(i)  See  Caldwell  v.  Lieber,  7  Paige,  488.  ent  or  fliture,  into  the  hands  of  three  di- 

(j)  United  States  Bank  v.  Binney,  6  rectors,  elected  annually  by  themselves. 

Maaoo,  188.    Story,  J.,  said :  "  There  is,  These  officers  were  to  conduct  tlie  business 

probably,  no  sudi  thing  as  a  universal  of  the  sodety,  to  manage  all  its  property, 

partnership,  if  by  the  terms,  we  are  to  un-  and  to  account  to  the  sodety  for  all  their 

derstand  that  eveiy  thing  done,  bought,  transactions.    In  1824,  the  original  artides 

or  sold,  la  to  be  deemed  on  partnership  were  amended.    An  entire  union  of  *prop- 

aooount.    Most  men  own  some  real  or  per-  erty,  and    an    absolute  renunciation   of 

•onai  estate,  which  they  mjuiageezdusive-  private  ownership,  were  declared.    Pro- 

ly  for  themselves."  visions  were  made  for  the  admission  of 

(k)  A  recent  caae,  Goesele  v.  Bimeler,  new  members.     The  directors  were  to 

14  How.  589,  would  seem  to  establish  not  conduct  the  affiura  of  the  sodety ;  to  apply 

only  that  aucfa  a  partnerahip  may  exiat,  themselvea  for  ita  benefit;  to  provide  for 
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relate  only  to  an  ownership  or  use  or  employment  by  partr 

*  39     ners  of  one  thing,  or  one  cargo,  or  one  mercantile  *  adven- 

ture. (I)  It  has  been  said  that  if  a  note  or  bill  of  exchange 
be  signed  or  indorsed  by  two  or  more  persons  jointly,  this  is  a  case 
of  special  partnership  between  those  persons  as  to  tliat  note  or 

bill.  (971)    The  name,  however,  or  the  distinction,  is  of  little 

*  40      *  use,  for  all  the  laws  of  partnership  apply  as  far,  and  only 

tiie  boarding,  lodging,  and  clothing  of  its  of  Lord  Mansfield  in  Willett  t*.  Chambers, 
members ;  to  provide  for  the  children ;  to  Cowp.-  814.    "  Let  us  see,  then,"  said  he, 
determine  disputes,  &c.,  &c.    Other  of  the  ''  what  was  the  nature  of  the  partnership 
new  provisions  related  to  the  general  wel-  afterwards  entered  into  between  Dodley 
fiure  of  the  society.    In  1882,  a  charter  of  and  the  present  defendant ;   whether  it 
incorporation  was  granted  them,  in  accord-  was  a  general  partnership  in  all  Dodley's 
ance  with  which  they  adopted  a  constitu-  business,  or  confined  to  one   particular 
tion,  embodying,  with  others,  substantially  branch  of  it  only ;   for  to  be  sure  there 
the  same  provisions  as  those  contained  in  may  be  such  a  confined   partnership." 
the  articles  of  association  above  referred  Very  many  cases  have  since  recognized 
to.    The  extent  of  the  prosperity,  which,  and  illustrated  the  distinction.    Saimoni 
under  this  modified  species  of  communism,  v.  Nissens,  2  T.  R.  674;  Robey  v.  How- 
the  association  had  attained  in  the  space  ard,  2  Stark,  557 ;  Holmes  v,  Higgins,  1 
of  about  thirty  years,  may  be  seen  in  the  B.  &  C.  74 ;  De  Berkom  v.  Smith,  1  Esp. 
following  extracts  from  the  opinion  of  Mr.  29 ;   Livingston  v.  Roosevelt,  4  Johns. 
Justice  McLean:  "It  appears,  by  great  265,  270;  Post  v.  Kimberly,  9  id.  470; 
industry,  economy,  good  management,  and  Mumford  v,  Nicoll,  20  id.  611 ;  Ensign  v, 
energy,  the  settlement  at  Zoar  has  pros-  Wands,  1   Johns.   Gas.   171 ;    Reynolds 
pered  more  than  any  part  of  the  surround-  V.Cleveland,  4  Cow.  282;  Cumpston  v. 
ing  county.    It  surpasses  probably  all  other  McNair,  1  Wend.  457 ;  Mifilin  v.  Smith, 
neighborhoods  in  the  State  in  the  neatness  17  S.  &  R.  165 ;  Bentley  v.  White,  8  B. 
and  productiveness  of  its  agriculture,  in  Monr.  268 ;  Benson  v,  McBee,  2  McMuU, 
the  mechanic  arts,  in  manufiu:turing  by  91 ;    Solomon  v.   Solomon,  2  Kelly,  18 ; 
machinery.    The  value  of  the  property  is  Ripley  v.  Colby,  8  Post.  488 ;  Petripin  v. 
now  estimated  by  complainants'  counsel  to  Collier,  1  Barr,  247. 
be  more  than  a  million  of  dollars."    Fur-       (m)  Gow  on  Part  6 ;  8  Kent,  8th  ed.  p. 
ther :  **  The  people  ...  are  proved  to  be  28.    The  only  authority  for  considering 
moral  and  religious.    It  is  said,  that,  al-  such  joint  promise  or  indorsement  as  con- 
though  the  society  has  lived  at  Zoar  for  stituting  a   partnership,  is   the  case  of 
more  than  thirty  years,  no  criminal  prose-  Carvick  v.  Yickery,  3  Doug.  658,  note, 
cution  has  been  instituted  against  any  one  There  the  action  was  by  the  indorsee  of  a 
of  its  members."    There  is  no  legal  objec-  bill  of  exchange  drawn  upon  defendants, 
tion,  it  seems,  to  such  an  association.    See  the  Maydwells,  by  fiither  and  son,  and 
an  example  of  a  similar  association  called  payable  "to  us  or  our  order"  but  indorsed 
"  The  Harmony  Society,"  Baker  v.  Nach-  only  by  the  son.    The  fiither  and  son 
trieb,  19  How.  126.    See  Lyman  v,  Lyman,  were  admitted  not  to  be  partners.    At  the 
2  Paine,  C.  C.  11.  first  trial  Ld.  Mansfield    nonsuited  the 
(/)  The  authority  which  is  usually  re-    plaintiff,  because  the  bill  had  not  been  in- 
ferred to  for  the  distinction  between  gen-    dorsed  by  both  the  parties  to  whose  order 
eraland  special  partnerships  is  a  dictum   it  was  payable.    But  a  role  being  ob- 
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as  far,  as  the  partnership  extends ;  and  there  is  no  distinct  di- 
viding line  between  general  partnerships  and  those  which  have 
been  called  special.  And  the  designation,  by  statute,  of  the  part- 
ner in  a  limited  partnership,  who  is  liable  oulj  to  the  extent  of 
the  capital  he  supplies,  as  ^^  special  partner,"  is  an  additional 
reason  for  the  disuse  of  the  phrase,  special  partnership,  in  the  sense 
above  stated. 

Joint-stock  companies  will  be  treated  by  themselves.  They  are 
much  used  in  England,  and  are  there  regulated  by  statute.  Here 
they  were  quite  common  formerly.  But  incorporation  may  here 
be  obtained  with  great  facility  for  any  legitimate  purpose,  and  wise 
and  practical  laws,  in  many  of  our  States,  give  to  corporations  all 
the  freedom  and  all  the  facilities  they  can  desire,  and  limit  the 
responsibility  of  members  as  narrowly  as  a  due  regard  for  public 
safety,  and  indeed  the  safety  of  the  members,  permits ;  and  joint- 
stock  companies  are  now  comparatively  rare. 

Limited  partnerships,  to  which  we  have  already  alluded,  we  shall 
speak  more  fully  of  in  a  subsequent  chapter,  (n) 

tained  to  show  why  there  should  not  be  a  held  on  the  ground  that  the  defendants 

new  trial,  the  court  were  unanimously  of  were  not  partners.    The  case  does  not 

c^inion  that  the  MaydwellSi  by  making  seem  to  rest  on  sound  principles,  and  is 

the  bill  payable  "to  our  order"  had  made  unsupported  by  any  other  English  author- 

themselves  partners  as  to  this  transaction  ities.    In  this  country,  it  has  been  dis- 

and  the  rule  was  made  absolute.    Upon  tinctly  repudiated.    In  Willis  v.  Guen,  6 

the  second  trial,  before  Ld.  Mansfield,  a  Hill,  282,  Nelson,  C.  J.,  says,  **  It  was 

yerdict  was  again  found  for  the  defend-  once  supposed,  in  a  like  case,  that  the  in- 

ants  on  the  same  ground,  that  the  in-  dorsers  were  partners  quoad  the  particular 

doraement  should  haye  been  made   by  transaction,  but  that  doctrine  was  repudi- 

both  parties  to  whom  the  bill  was  payable,  ated  when  the  case  afterwards  came  on 

This  yerdict  does  not  appear  to  haye  been  for  trial  before  Lord  Mansfield."  Sayre  v. 

disturbed.    So  that,  the  result  of  the  case  Herick,  7  Watts  &  8.  888 ;  Hopkins  v. 

being  considered,  it  can  hardly  be  said  to  Smith,  11  Johns.  161 ;  Shepard  v,  Hawley, 

be  authority  for  the  position  that  joint  1  Conn.  867.    See  Mifflm  v.  Smith,  17  S. 

promisors  or  joint  indorsers  of  a  bill  or  &  R.  166. 
note  are  quoad  hoe  partners ;   since  the       (n)  See  post,  ch.  17. 

* 

second  yerdict  could  only  haye  been  up- 
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CHAPTER  V. 

WHO  ABE  PARTNERS  AS  TO  EACH  OTHER. 

m 

The  power  of  partners  over  each  other,  and  the  responsibility  of 
partners  for  each  other,  and  their  mutual  rights  and  obligations, 
often  make  it  extremely  important  to  determine  who  stand  in  this 
relation  to  each  other. 

The  basis  of  this  relation  is  community  of  interest.  But  the 
question  has  often  arisen,  and  been  much  discussed,  how  far  this 
community  must  extend ;  whether,  for  example,  it  must  cover  all 
losses  as  well  as  all  profits.  And  although  it  is  undoubtedly  true, 
that  in  much  the  greater  number  of  partnerships  there  is  a  com- 
munity of  loss  as  well  as  of  profit,  the  weight  of  authority  as  well 
as  of  reason  seems  to  be  decidedly  in  favor  of  the  rule  that  there 
may  be  a  legal  and  valid  partnership  although  one  or  more  of  the 
partners  are  guaranteed  by  the  others  against  loss,  (a)    And  even 

(a)  The  doctrine,  that  persons  cannot  Green  v.  Beesley,  2  Bing.  N.  C.  108,  the 
be  partners  as  to  each  other  unless  they  conrt  lay  great  stress  upon  the  fact  that 
participate  in  the  losses  of  a  trade,  is  tie  parties  sought  to  be  charged  as  part- 
founded  on  the  language  of  the  judges  in  ners  were  to  participate  in  losses  as  well 
several  of  the  leading  cases  upon  partner-  as  in  profits,  Tindell,  C.  J.,  saying,  "I 
ship.  It  is  also  asserted  in  many  other  hare  always  understood  the  definition  of 
cases  which  hare  followed  them,  and  in  partnership  to  be  a  mutual  participation 
some  is  made  the  apparent  ground  of  de-  in  profit  and  loss."  In  Bond  v.  Pittard,  8 
dsion.  Thus  in  Grace  v.  Smith,  2  W.  M.  &  W,  857,  A.  &  B.,  attorneys  and 
Bl.  998,  De  Grey,  C.  J.,  says, "  Every  solicitors,  carried  on  business  together 
man  who  has  a  share  of  the  profits  of  a  under  an  agreement  by  which  B.  was  to 
trade,  ought  also  to  bear  his  share  in  the  have  out  of  the  profits  900L  annually,  but 
loss."  And  in  Hoare  v.  Dawes,  1  Doug,  was  not  to  be  liable  for  any  losses,  and 
871,  and  Coope  v.  Eyre,  1  H.  BL  87,  the  was  to  have  a  lien  on  the  profits  for  any 
criterion  of  partnership  laid  down  by  all  losses  he  might  sustain  by  reason  of  his 
the  judges  is  a  participation  in  "  profit  and  liability  as  partner  to  third  persons.  A. 
loes"  In  V9^augh  v.  Carver,  2  H.  Bl.  285,  &  B.  joined  in  an  action  of  del)t'  against 
Lord  Chief  Justice  Eyre  gives  as  his  rea-  the  defendant  for  work  and  labor  done 
son  for  holding  that  the  parties  were  as  his  attorneys,  and  the  question  was 
deariy  not  actual  partners,  tiiat  they  were  whether  the  joint  action  could  be  main- 
-not  to  be  liable  in  common  for  losses,  tained.  The  judge,  at  the  assizes,  told 
Day   V.  Boswell,  1  Camp.  829.    So  in  the  jury  that  to  constitute  a  partnership 
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if  one  of  the  parties  agrees  to  be  liable  for  losses  although  he  is  not 
to  participate  in  the  profits,  it  is  possible  that  there  may  be  a  part- 
nership here,  (^aa) 

there  ovght  to  be  a  community  of  loss  strictlj  applicable  to  the  &cts  before 
as  well  as  profit ;  that  a  third  party  was  them ;  and,  secondly,  that  the  real  mean- 
not  concluded  by  haying  dealt  with  them  ing  of  such  observations  is  often  nothing 
as  partners,  if  it  turned  out  that  they  more  than  that  a  party's  exemption  from 
were  not  a^  the  time  partners  in  law  for  the  losses  of  a  trade  is  a  fiict,  which, 
want  of  a  community  of  profit  and  loss,  though  not  conclusive,  tends  to  show  that 
and  might  therefore  olgect  to  their  having  he  is  not  an  actual  partner,  and  taken  in 
been  joined  as  plaintiff  in  the  action,  conjunction  with  other  circumstances. 
And  he  left  two  questions  to  the  juiy  :  may  clearly  establish  that  fiict.  In  Van- 
flnt,  was  there  a  community  of  profit?  derburgh  v.  Hall,  20  Wend.  71,  the  court, 
and,  secondly,  was  there  a  community  of  deeming  one  of  the  parties  before  them  to 
loss  ?  The  jury  found  the  first  question  be  merely  an  agent,  paid  out  of  profits, 
in  the  afllrmative,  and  the  second  in  the  and  not  a  partner,  add,  "  He  was  not  to 
negative,  and  under  the  direction  of  be  answerable  for  losses,  which  confirms 
the  judge,  the  verdict  was  entered  for  the  the  view,  that  the  arrangement  was  made 
defendant  A  rule  being  obtained,  the  simply  in  reference  to  the  measure  of 
precise  question  whether  there  must  be  a  compensation."  The  true  principle  seems 
sharing  of  loss  as  well  as  of  profit  to  con-  to  be  laid  down  by  Lord  Eldon  in  Ex 
.  stitute  a  partnership  inter  se,  was  not  con-  parte  Langdale,  18  Yes.  801.  ''  A  man, 
sidered  by  the  court  Lord  Abinger,  C.  who  is  to  have  no  profit,  may  be  a  part- 
B.,  however,  in  his  opinion,  intimates  that  ner,  if  holding  himself  out  as  such ;  as 
B.  was  in  some  degree  a  sharer  in  losses,  by  lending  his  name.  He  may  also  be 
The  case,  however,  was  disposed  of  on  a  partner,  when  the  contract  is,  that  he 
other  grounds.  See  Pott  v.  Eyton,  8  C.  shall  sufier  no  loss ;  and  I  agree,  it  ia  not 
B.  82.  •  the  less  a  partnership,  because  part  of  the 
To  the  same  efiect  as  these  English  contract  is,  that  tliey  are  not  to  sufier  by 
cases,  are  apparently  many  American  au-  bad  debts,  the  personal  negligence  of  him 
thorities.  See  the  language  of  the  courts  who  has  the  custody  of  the  articles,  by 
in  Felichy  o.  Hamilton,  1  Wash.  C.  C.  fire,  &c."  See  Brigham  v.  Dana,  29  Vt 
491 ;  Putnam  v.  Wise,  1  Hill,  289 ;  Burc-  1.  So  in  Gilpin  v.  Enderby,  5  B.  &  Aid. 
kle  r.  Eckhart,  1  Denio,  841,  842 ;  Am-  954,  where,  though  one  of  the  parties  was 
bier  v.  Bradley,  6  Yt  119;  Bowman  v.  guaranteed  against  all  debts  and  losses, 
Bailey,  10  id.  170 ;  Bucknam  v.  Bamum,  there  being  no  usury  in  the  case,  the 
15  Conn.  72 ;  Churchman  v.  Smith,  6  court  held  that  there  was  a  partnership, 
Whart.  148,  149;  Lowry  v.  Brooks,  2  though  of  a  peculiar  kind,  and  the  circum- 
McCord,  422 ;  Simpson  v.  Feltz,  1  McCord,  stance  that  one  of  the  parties  was  not  to 
Ch.  218,  219 ;  Beecham  v.  Dodd,  8  Harr.  bear  any  losses  was  not  adverted  to.  See 
486;  Pollard  v.  Stanton,  7  Ala.  761;  Eereday  v.  Hordem,  Jacob,  144.  The 
Emanuel  v.  Droughn,  14  Ala.  806 ;  Buck-  distinction  between  participation  in  gross 
ner  v.  Lee,  8  6a.  288 ;  Wood  v,  Yallette,  and  in  net  proceeds  arises  more  frequently 
7  Ohio  Sute,  172.  But  of  these  cases  it  with  respect  to  partnership  as  to  third 
ia  to  be  observed,  first,  that  the  remarks  persons. 

of  judges,  to  the  efiect  that  partners  inter       (aa)  For  such  a  case  see  Mandeville  v, 

48  must  participate,  in  losses  as  well  as  Mandeville,  86  Geo.  248. 
profits,  are  frequently  general  ones,  not 
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*  42         It  would  *  seem  that  there  must  be  a  community  of  in- 

terest for  business  purposes,  (i)    It  cannot  be  said  that 

*  43      partnership  exists  only  for  *  buying  and  selling ;  for,  as  we 

have  seen,  physicians  and  lawyers,  who  neither  buy  nor  sell 
professionally,  may  yet  form  a  professionid  partnership,  which  is 
entirely  legal  and  to  which  all  the  rules  and  privileges  of  the  law 
of  partnership  apply. 

(6)  Hence,  yoluntary  aMOciatioiM  or  caae  has  conyinoed  me  that  this  is  not  the 
dubs,  for  social  and  charitable  purposes,  case  of  a  partnership,  bat  of  principal  and 
and  the  like,  are  not  proper  partnerships,  agent;  .  .  ."  So,  "dubs"  are  neither 
nor  have  their  members  the  powers  and  "  partnerships "  nor  "associations"  with- 
responsibilities  of  partners.  In  Flemjmg  in  the  meaning  of  the  Winding-up  Acts. 
V,  Hector,  2  M.  &  W.  172,  the  defendant  In  re  The  St.  James  Club,  2  De  G.  M.  & 
a  member  of  the  "  Westminster  Reform  6.  888, 18  £ng.  L.  &  Eq.  689.  See  ante, 
Club,"  was  sought  to  be  charged  as  part^  p.  86,  n.  (e).  Nor  is  a  company,  the  pur- 
ner  for  goods  supplied  and  work  done  for  pose  of  which  is  the  purchase  of  lands 
the  dub  at  the  order  of  its  committee,  with  Amds  raised  bj  subscription,  and 
Lord  Abinger,  C.  B. :  "I  had  thought,  the  division  of  such  lands  amongst 
but  without  much  consideration,  at  the  the  subscribers,  a  company  entitled  to 
Assizes,  that  these  sort  of  institutions  registration  under  7  &  8  Vict.  cli.  110, 
were  of  such  a  nature  as  to  come  under  which  (§  2)  applies  only  to  associations 
the  same  view  as  a  partnership,  and  that  formed  "  for  any  commercial  or  trading 
the  same  incidents  might  be  extended  to  purposes."  Queen  v,  Whitmarsh,  15  Q. 
them ;  that  where  there  was  a  body  of  B.  600.  See  Delauney  v.  Strickland,  2 
gentlemen  forming  a  dub,  and  meeting  Stark.  416 ;  Caldicott  v.  Griffiths,  8  Ezch. 
together  for  one  common  object,  what  898,  22  £ng.  L.  &  £q.  627 ;  Cockerell  o. 
one  did  in  respect  of  the  sodety  bound  Aucompte,  2  C.  B.  (U.  S.)  440;  Bright  v. 
the  others,  if  he  had  been  requested  and  Hulton,  8  H.  L.  Cas.  841,  12  Eng.  L.  & 
had  consented  to  act  for  them.  .  .  .  £q.  1.  In  re  Worcester  Com  Exchange 
Trading  associations  stand  on  a  rery  dif-  Company,  8  De  G.  M.  &  G.  180, 19  Eng. 
ferent  footing.  Where  persons  engage  in  L.  &  Eq.  627 ;  Cheney  v.  Clark,  8  Vt. 
a  community  of  profit  and  loss  as  part-  481.  Persons  who  subscribe  in  writing 
ners,  one  partner  has  the  right  of  property  certam  sums  for  the  purpose  of  building  a 
for  the  whole;  so  any  of  the  partners  has  meeting-house,  which,  when  completed, 
a  right  in  any  ordinary  transaction,  un-  is  to  be  the  property  of  the  subscribers  in 
less  the  contrary  be  dearly  shown,  to  the  proportion  of  their  subscriptions,  are 
bind  the  partnership  by  a  credit ;  —  he  not  partners.  Woodward  v.  Cowing,  41 
might  accept  a  bill  of  exchange  in  the  Me.  1.  And  the  members  of  a  tdegraph 
name  of  the  firm,  and  as  between  the  company  are  not  partners,  but  only  tenants 
firm  and  strangers  the  partnership  would  in  common.  Inrine  v.  Forbes,  11  Barb, 
be  bound,  although  there  might  be  an  687.  Nor  are  the  subscribers  and  holders 
uiderstanding  in  the  firm  that  he  was  not  of  stock  in  a  manufacturing  corporation 
to  accept  It  appears  to  me  that  this  case  which  has  been  defectirely  organised  and 
must  stand  upon  the  ground  on  which  the  transacted  business  under  such  defective 
defendant  put  it,  as  a  case  between  prind-  organization,  thereby  made  partners  gen- 
pal  and  agent ;  .  .  ."  Gumey,  B. :  "  The  eral  or  special  in  such  business.  Fay  o. 
discussion  which  has  taken  place  in  this  Noblei  7  Cush.  188. 
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Usually,  the  purpose  of  the  partnership  is  to  buy  goods  and  sell 
them  again.  It  seems,  however,  that  if  the  intention  of  acting  in 
tommon  is  limited  to  buying  and  making,  or  if  a  valuable  product 
arises  from  a  contribution  to  common  stock  of  one  thing  by  one  and 
another  thing  by  another,  and  a  working  on  and  with  those  things 
by  both,  this  may  constitute  a  partnership  as  to  the  ownership 
of  that  product,  and  in  all  the  transactions  which  led  to  it,  al- 
though the  product  itself  was  not  to  be  sold  on  common 
*  account,  but  divided  between  the  parties  to  it.  This  would  *  44 
be  a  manufacturing  partnership;  and  the  fact  that  the 
parties  engage  in  common  labors  for  the  purpose  of  producing  a  new 
product  out  of  a  common  stock,  which  is  to  belong  to  them  when 
made,  is,  according  to  some  authorities,  enough  to  make  it  a  part- 
nership, (ii)  This  is  open  to  some  question ;  it  is  true,  that  the 
thing  thus  made,  after  being  divided  among  them,  is  to  be  sold  by 

(c)  Muflier  v.  Trumpour,  6  Wend.  274.  marked,  however,  by  the  court,  in  Loomis 
The  plaintiff  was  the  owner  of  a  lime-kihi,  v.  Marshall,  12  Conn.  86,  that  "  it  is  not 
and  agreed  with  the  defendant  that  the  entirely  clear  that  when  the  leather  was 
latter  should  fill  the  kiUi  with  stone,  fttr-  manu&ctured,  it  was  to  he  equally  divided, 
nish  the  necessaiy  wood,  and  hurn  the  and  a  moiety  to  be  taken  by  each,  as  his 
kiln,  the  Hide  to  be  equally  divided  be-  separate  proper^.  It  would  seem  rather 
tween  them.  Held,  that  a  technical  part-  to  have  been  the  intention  of  the  parties, 
nership  existed  as  to  the  lime.  In  Everitt  that  both  should  bear  equally  the  burden 
9.  Chapman,  6  Conn.  d47.  A.,  B.,  and  C.  of  disposing  of  the  leather  in  market  for 
carried  on  jointly  the  business  of  tanning  the  equal  benefit  of  both,  subject  to  ac- 
hides,  under  an  agreement  hy  which  A.  countability."  See  15  Conn.  78.  In 
fomished  hides  for  one-half  of  the  stock,  Stoallings  v.  Baker,  16  Mo.  481,  the  plain- 
aisd  received  and  made  market  for  one-  tiff  and  defendant  had  entered  into  an 
half  of  the  leather,  and  B.  and  C.  ftunished  agreement  for  getting  out  lumber,  by  the 
the  other  half  of  the  stock,  and  received  terms  of  which  one  of  the  parties  was  to 
and  made  market  for  the  other  half  of  the  fiimish  a  saw-mill  and  workmen,  the  other, 
leather.  One  of  the  questions  in  the  case  the  logs  to  be  sawed ;  and  the  lumber  to 
being  whether  a  partnership  existed  be-  be  equally  divided  between  them.  Held, 
tween  the  parties,  it  was  objected  that  the  that  those  &ct8  did  not  constitute  a  part- 
leather  when  manufactured  was  to  be  nership  inter  se,  since  it  appeared  that  the 
divided  between  the  copartners,  that  is,  lumber  was  to  be  sold  not  on  joint  account, 
that  B.  and  C.  were  to  receive  and  seU  but  by  each  par^  separately  on  his  own. 
ooe-half,  A.  the  other.  Daggett,  J. :  *'  Be  So  also  in  Blue  v.  Leathers,  16  111.  81, 
it  00.  The  leather  was  to  be  divided  into  where  the  object  of  the  joint  enterprise 
moieties  in  quantity  and  quality.  Such  is  was  the  tillage  of  land,  and  the  crops  were 
the  dear  meaning  of  the  article.  Is  it  not  to  be  equally  divided  by  the  parties.  See 
tiie  same,  then,  as  if  the  whole  leather  however,  contra,  Allen  v.  Davis,  18  Ark. 
was,  by  agreement,  to  be  sold  by  either  28.  And  see  Meaher  v.  Cox,  1  Select 
of  the  partners,  or  by  an  agent,  and  the  Cas.  Ala.  166 ;  Martin  v,  Tidwell,  86  Geo. 
avails  divided  ?  "    Upon  this  case  it  is  re-  882. 
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each.  This  may  constitute  it  a  business  transaction ;  but  if  the 
parties  thus  combined  stock  and  work  for  a  product  to  be  divided 
between  them,  and  not  for  sale,  but  for  each  party  to  keep  and  use 
the  share  that  fell  to  him,  we  should  say  it  was  certainly  not  a  part- 
nership. 

It  is  not  perhaps  certain,  whether  the  law  of  partnership  re- 
quires a  community  of  interest  in  the  profits  resulting  from  the 

businesp  or  work  done. .  We  think,  however,  that  this  is  requi- 
*  45     site,  (rf)    *  Thus,  if  persons  purchase  goods  to  be  sent  on  a 

mercantile  adventure,  the  proceeds  to  be  reinvested  in  a  re- 
turn cargo,  the  question  may  arise,  when  and  how  long  are  they 
partners.  Here  it  would  seem  that,  if  there  be  a  partnership  in  the 
buying  of  the  goods,  and  in  the  sending  of  them  abroad  and  there 
selling  them,  there  may  still  be  no  partnership  in  the  purchase  or  the 
ownership  of  the  return  cargo,  unless  that  cargo  was  to  be  sold  for 
the  common  benefit.  For  if  it  is  to  be  divided  in  specie,  each  of  the 
company  taking  in  severalty  his  share,  it  may  be  doubted  whether 
it  could  be  said  that  there  was  any  partnership  in  the  return 
cargo.  (^)     And  where  one  party  let  another  have  all  the  timber 

(d)  Such  certainly  would  eeem  to  be  presumption  that  they  aie  so.  Porter  v. 
the  principle  of  many  abjudications,  which,  M'Clure,  15  Wend.  187;  Ballou  v,  Spen- 
co'upled  with  the  numerous  opinions  of  cer,  4  Cow.  168 ;  Brady  v.  Calhoun,  1 
judges  to  the  same  effect,  are  apparently  Penn.  140 ;  Gilmore  v.  Black,  2  Fairf. 
decisive  of  the  point.  Thus,  in  Hoare  v.  485;  Putnam  v.  Wise,  1  Hill,  284;  Barton 
Dawes,  1  Doug.  871,  several  persons  had  v.  Williams,*  5  B.  &  Aid.  895 ;  Noyes  v. 
employed  a  broker  to  purchase  a  lot  of  tea,  Cushman,  25  Vt.  890.  In  this  last  case, 
of  which  they  were  to  have  a  separate  C.  and  N.  bought  a  grist-mill  and  privi- 
*  share.  The  question  being  whether  the  lege,  and  agreed'  to  share  the  expense  of 
employers  of  the  broker  were  partners  so  refitting  and  repairing  the  same.  They 
as  to  make  any  one  of  them  liable  for  the  afterward  sold  one-sixth  of  the  mill  and 
price  of  all  the  tea  so  purchased,  it  was  privilege  to  M.,  who  agreed  to  bear  the 
held,  that  they  were  not,  since  there  was  cost  of  repairing  and  refitting  in  like  pro- 
no  communion  of  profit  and  loss,  but  portion.  Held,  that  by  these  mutual  oon- 
merely  an  undertaking  with  the  broker  tracts  to  repair  and  rebuild,  C,  N.,  and 
by  each  for  a  particular  quantity.  So  in  M.  were  not  made  partners ;  but  that, 
Coope  V.  Eyre,  1  H.  Bl.  87,  where  Lord  when  they  thus  purchased  and  contracted, 
Loughborough  says :  "  K  the  parties  be  with  a  view  to  a  joint  enterprise  and  under 
jointly  concerned  in  the  purchase,  they  an  agreement  to  share  in  the  profit  and 
must  also  be  jointly  concerned  in  the  loss  thereof,  a  partnership  was  then  con- 
i\iture  sale,  otherwise  they  are  not  part-  stituted  between  them, 
ners."  On  the  same  principle,  joint  pur-  (e)  See  preceding  note.  Holmes  v. 
chases  of  land,  or  even  of  merchandise,  United  Insurance  Company,  2  Johns.  Caa. 
by  two  or  more,  cannot  have  the  effect  of  829.  The  pUuntiff  effected  a  policy  of  in- 
making  them  partners,  nor  of  raising  a  surance  upon  a  return  cargo  for  $25,000, 
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on  his  land,  and  the  other  was  to  saw  it  and  pay  to  the  first  one- 
fifth  of  the  gross  proceeds,  this  constituted  them  partners  as 
between  themselves,  (ee) 

from  Calcutta  to  Baltimore,  "  interest  as  it  Norfolk,  M.  there  sold  the  greater  part  of 
may  appear."  His  actual  interest  in  the  the  return  cargo,  and  remitted  and  in- 
cargo,  which  was  owned  by  himself  and  dorsed  bills  of  exchange  therefor  to  P.  & 
font  other  persons,  prored  to  be  about  R.,  to  whom  A.  &  M.  were  jointly  in- 
$13,000.  He  claimed  to  recorer  in  the  debted,  and  A.  on  his  private  account,  for 
present  action  the  overplus  premium,  and  advances  made  at  the  tidie  of  the  purchase 
was  clearly  entitled  so  to  do,  unless  the  of  the  outward  cargo.  The  portion  of  the 
other  co-owners  of  the  cargo  were  part-  cargo  not  sold  at  Norfolk  was  also  for- 
ners  with  him,  and  might  therefore,  in  warded  to  P.  &  R.,  who  applied  it,  to- 
caae-  of  loss,  have  covered  some  part  of  gether  with  the  bills  of  exchange,  to  the 
theu*  interest  under  his  policy.  The  only  payment  of  the  debts  due  to  tliem  j&om  A. 
^uctB  tending  to  establish  a  partnership  &  M.  Before  this  was  done,  however, 
were  that  the  cargo  belonged  to  the  pUtn-  notice  was  given  to  P.  &  R.  of  the  interest 
tiff  and  the  four  other  persons,  and  had  of  B.  &  K.  in  the  cargo  thus  disposed  of 
been  purchased  with  the  proceeds  of  an  by  M.  Upon  this  state  of  fiicts  it  was 
outward  cargo,  which  belonged  to  the  heldf  by  a  majority  of  the  court,  1st,  that, 
same  persons.  The  plaintiff  was  not  con-  if  any  partnership  at  all  existed  between 
nected  in  trade  with  the  other  co-owners  A.  &  M.,  and  B.  &  K.,  it  was  in  the  out- 
of  the  cargo,  and  effected  the  insurance  ward  cargo,  so  &r  as  respected  its.  trans- 
for  himself  alone,  without  their  direction  portation  and  sale,  for  joint  profit  and 
or  concern.  The  court  hdd,  that  the  loss,  and  began  with  the  lading  on  board 
plaintiff  was  not  a  partner,  since  there  of  the  goods;  2d,  but  that  there  was 
was  no  agreement  to  share  in  the  profit  no  partnership  between  A.  &  M.,  and  B. 
and  loss  resulting  from  the  sale  of  the  &  K.  in  the  return  cargo,  since  there  was 
return  cargo.  The  same  question  arose  no  agreement  for  its  sale  on  joint  account, 
and  was  similarly  decided  in  Post  v.  Kim-  and  for  sharing  in  the  profit  and  loss 
berly,  9  Johns.  470.  There,  A.  &  M.,  thereof;  and  hence,  that  the  acts  of  M. 
owners  of  three-fourths  of  a  ship,  pur-  were  not  binding  upon  B.  &  K.,  as  being 
chased  three-fourths  of  a  cargo  for  a  joint  partners ;  that  they  were  entitled  to  re- 
adventure  from  New  York  to  Laguira.  cover  their  proportion  of  P.  &  R.,  who  had 
B.  &  K.,  owners  of  the  other  fourth,  separ  not  received  the  bills  in  the  course  of 
lately  purchased  and  shipped  the  other  trade,  and  had  taken  them  with  a  knowl> 
fourth  of  the  cargo.  The  two  shipments  edge  of  the  interest  of  B.  &  K.  So  where 
were  not  distinguished  from  each  other  an  abandonment  of  a  ship  was  made  and 
by  any  particular  marks,  and  were  to  be  separately  accepted  by  underwriters  who 
sold  at  Laguira  by  M.,  who  went  out  as  had  separately  insured,  they  were  held 
nipercai^o,  for  the  joint  account  and  not  to  be  made  partners  thereby,  so  as 
benefit  of  A.  &  M.  and  B.  &  K.  according  each  to  be  liable  for  the  whole  amount  of 
to  their  respective  shares  in  the  cargo,  the  expenses  incurred  in  repairing  and 
M.  sold  the  cargo  at  Laguira,  and  invested  refitting  the  vessel.  And  this,  on  the 
the  proceeds  in  a  return  cargo.  The  ship  ground  on  which  the  above  cases  were 
being  driven  by  stress  of  weather  into  decided,  that  there  was  no  community  of 


(ee)  Fail  v.  McRee,  86  Ahi.  61.    See  also  Whitney  t^.  Ludmgton,  17  Wis.  140; 
and  Schoeffiing  v,  Schwarting,  id.  820. 
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*  46         *  Physicians  or  lawyers  are  partners,  if  the  earnings  of 

all  come  into  a  common  stock  or  fund,  and  not  until  then  are 
divided  and  held  in  severalty.  (/)  They  may  call  themselves 

*  47     partners,  but  if  *  each  charges  in  his  own  favor  what  he 

earns,  and  each  has  a  right  to  demand  and  sue  for  this  in 
severalty,  they  are  not  partners  inter  se^  however  liable  they  might 
be  to  others  from  calling  themselves  so.  ( ff) 

So  if  three  or  four  persons.agree  to  buy  jointly  all  of  a  certain 
commodity  in  the  market,  and  agree  that  one  only  shall  buy  for 
all,  and  that  what  he  buys  shall  be  divided  between  them,  they  are 
not  partners,  for  the  want  of  a  community  in  the  disposition  of  the 
merchandise.  (A) 

interest  in  the  resnlta  of  the  joint  under-  them,  it  appears  that  P.  H.  Watts  was  to 
taking.  United  Insurance  Company  v.  receive  9001.  a  year  out  of  the  projits,  that 
Scott,  1  Johns.  106.  See  Thorndike  v.  De  is,  out  of  the  net  projitt,  which  could  not 
Wolf,  6  Pick.  120.  The  same  principle  be  ascertained  until  a  view  was  taken  of 
is  frequently  illustrated  in  cases  where  the  real  state  of  the  accounts  at  the  end 
goods,  purchased  either  with  joint  or  sepa-  of  the  year.  But,  in  the  mean  time,  doubt- 
rate  flmds,  are  sent  on  a  common  adven-  less  the  money  recorered  in  this  action 
ture,  but  are  to  be  sold  by  the  consignee  would  be  the  joint  property  of  both,  and 
or  agent  on  separate  account.  Harding  t^.  would  go  into  the  general  Aind  ibr  the 
Fozcroft,  6  Greenl.  76 ;  Jackson  v.  Robin-  benefit  of  both,  until  that  state  of  things 
son,  8  Mason,  188;  Hall  v.  Leigh,  8  Cranch,  should  arise  when  a  dirision  would  take 
50.  See  also,  Felichy  v,  Hamilton,  1  place ;  and  for  this  reason  I  am  of  opinion 
Wash.  C.  C.  491 ;  Osborne  v.  Brennan,  2  that  in  this  case  the  contract  is  with  both." 
Nott  &  McC.  427;  Gibson  v.  Lupton,  9  In  Darraoott  v.  Penington,  84  Geo.  the 
Bing.  297 ;  Sims  v.  Willing,  8  S.  &  R.  108.  court  consider  the  nature  and  objects  of  a 
(/)  Bond  t;.  Pittard,  8  M.  &  W.  867.  law  partnership.  See  Atkinson  v.  Mick- 
The  principal  question  in  this  case  was  reth,  Law  Rep.  2  Eq.  Cas.  570. 
whether  A.  and  B.,  attorneys  and  solid-  (g)  Finckle  v.  Stacy,  Sel.  Ca.  Ch.  9, 
tors,  admitted  to  be  partners  as  to  third  where  joint  articles  were  entered  into  by 
persons,  were  partners  inter  se,  so  that  two  persons  for  the  doing  a  particular 
their  assignees  might  join  in  maintaining  piece  of  work,  on  account  of  which  scTeial 
the  present  action.  The  agreement  under  sums  of  money  were  jointly  receired  by 
which  they  entered  into  business  together,  them  and  immediately  ^vided  between 
was  that  B.  should,  in  each  and  every  them ;  though  the  court  was  of  opinion 
year,  be  entitled  to  receive,  in  the  first  that  it  was  not  to  be  considered  a  partner- 
place,  out  of  such  profits  the  sum  of  800/. ;  ship,  but  pnly  an  agreement  to  do  a  par- 
but  he  was  not  to  bear  any  of  the  losses  ticular  act,  between  which  there  was  great 
of  the  said  business,  and  was  to  have  a  difference ;  and  that  it  was  so  was  plain, 
lien  on  the  profits  for  any  losses  he  might  for  the  money  which  they  received  they 
incur  as  partner ;  though,  in  case  of  fiul-  immediately  divided,  and  did  not  lay  out 
ure  of  profits,  he  was  to  sustain  not  only  on  a  common  account  See,  also,  Porter 
the  loss  of  his  stipulated  share  therein,  but  v.  M'Clure,  15  Wend.  187. 
also  losses  in  respect  of  his  liability  as  a  (h)  Coope  v.  Eyre,  1  H.  Bl.  87.  See 
partner  to  third  persons.  Parke,  B., —  Ward  v.  Gaunt,  6  Duer,  257.  See  notes 
"  Aooording  to  the  agreement  between  (d)  and  (e)  ante. 
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There  may  be  a  partnership  both  in  the  property  and  in  the  prof- 
its, although  it  is  all  bought  by  the  funds  of  one,  and  even  if  it  be 
a  single  business  transaction.  Thus,  if  a  merchant  directs  a 
broker  to  buy,  store,  and  sell  a  certain  quantity  of  specified  mer- 
chandise, the  broker  not  to  charge  his  usual  commission,  or  any 
commission  whatever,  but  instead  of  this  to  be  interested  in  the 
business  in  a  certain  proportion,  here  it  might  be  thought  that  the 
broker  has  no  interest  in  the  property  so  bought,  but  when  it  is 
sold  the  original  cost  and  charges  are  to  be  repaid  to  the  merchant, 
and  the  balance,  being  profits,  is  to  be  owned  by  the  two  as  part- 
ners, in  the  agreed  proportions.  It  seems  however  to  be  held,  and 
for  reasons  not  without  their  force,  that  the  broker  is  interested  as 
a  partner  in  tlie  property  itself;  that  it  is  a  partnership,  limited  to 
a  single  transaction,  in  which  he  contributes  skill  and  care,  and 
the  other  partner  money  ;  and  that  the  broker  has  all  the  rights 
and  powers  of  a  partner  in  respect  to  the  merchandise  as  soon  as 
it  is  bought,  at  least  as  to  third  parties,  (t) 

*  There  seems  no  sufiScieut  objection  to  the  doctrine  held       *  48 
in  some  cases,  that  there  may  be  a  partnership  in  the  prof- 
its, where  there  is  none  in  the  property.  (7)     Thus  in  a  case 

(i)  Reid  V.  Hollinshead,  4  B.  &  C.  867.  whom  the  property  belongs.  In  Meyer  v. 
The  case  of  Bradbury  v.  Smith,  21  Me.  Sharpe,  5  Fount.  74,  G.^  a  merchant  in 
117,  seems  to  have  been  decided  upon  the  London,  consigned  a  cargo  to  his  agents 
same  ground.  There,  B.  &  C.  had  in-  E.  &  L.  in  Eussia  with  the  proceeds  of 
tended  and  attempted  to  form  a  limited  which  they,  accorduqg  to  his  directions, 
•tattttory  partnership,  C.  contributing  all  purchased  and  fitted  out  a  return  cargo, 
the  capital,  and  receiving  a  certain  per-  E.  &  L.  were  interested  in  one-third  of  the 
centage  of  the  profits,  B.  performing  all  profit  and  loss  of  the  outward  adyenture 
the  labor,  and  receiving  the  remainder  of  and  in  one-half  of  the  profit  and  loss  of 
the  profits.  There  was  some  doubt  whether  the  homeward  adventure.  The  bills  of 
the  provisions  of  the  statute  liad  been  com-  lading  for  the  return  cargo  were  forward- 
plied  with,  and  whether  the  partnership  ed  to  G.,  who  thereupon  pledged  them  to 
was  not  therefore  a  general  one.  But  the  S.  as  security  for  advances.  G.  became 
court  held,  that,  whether  the  partnership  bankrupt.  The  return  cargo  being  pre- 
was  general  or  special,  under  the  statute  vented  from  leaving  Russia,  K.  &  L.  after- 
ofMaine,  the  goods  bought  withr the  capital  wards,  and  without  the  knowledge  of  G. 
furnished  by  C.  were  partnership  property,  or  S.,  took  out  and  sold  part  of  the  return 
and  therefore  liable  to  attachment  for  the  cargo,  which,  however,  at  the  instance  of 
separate  debt  of  B.  See  Doane  v.  Adams,  G.  they  afterwards  replaced.  The  sub- 
15  La.  Ann.  850.  stituted  goods  were,  at  G.'s  request,  as- 

(j)  In  such  cases,  though  the  property  signed  by  K.  &  L.  to  S.,  and  the  bills  of 

itself  IS  not  owned  by  the  partnership,  yet  lading  therefor  forwarded  to  him  by  G. 

the  use  of  it  forms  part  of  the  capital  stock.  The  main  question  presented  was  who 

and  is  the  contribution  of  that  partner  to  were  entitled  to  the  substituted  goods,  S. 

4 
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*  49      fiimilar  to  that  just  *  stated,  if  it  could  be  shown  that  the 

broker  was  always  spoken  of  as  such,  and  called  and  treated 

as  an  agent,  it  would  seem  that  he  has  no  interest  in,  no  control 

to  whom  thej  had  been  assigned  and  who  he  would  put  on  to  the  fiums  all  the  teams, 
held  the  bills  of  lading,  or  the  assignees  of  tools  and  implements  of  husbandry  he  then 
6.    The  court  held,  that  they  belonged  to  owned ;  that  his  younger  sons  should  also 
G.'s  assignees ;  for  that  K.  &  L.  could  not  work  on  the  fiirms ;  that,  at  the  expiration 
make  a  valid  assignment  of  the  goods,  of  the  five  years,  the  three  sons  and  the 
unless  they  were  partners  therein  with  6.  son-in-law  who  were  parties  to  the  agree- 
But  that  there  was  a  clear  distinction  ment,  should  have  the  one-half  of  the  chat- 
between  the  being  partners  in  the  goods,  tels  which  the  fiither  owned  at  the  time  of 
and  being  interested  in  the  adventure;  making  the  agreement,  and  one-half  of 
and  that,  in  this  case,  the  intention  of  the  tlie  property  produced  by  carrying  on  the 
parties  was  not  that  K.  &  L.  should  have  farms,  deducting  the  expenses,  and  also 
any  interest  in  the  goods  themselves,  but  one-half  of  the  real  estate  he  then  owned, 
that  they  should  be   interested   in   the  or  which  he  should  own,  at  the  expiration 
profits  of  the  concern  only.    See  Ex  parte  of  the  agreement.    In  the  mean  time  the 
Hodgkinson,  19  Yes.  291;  Dry  v.  Boswell,  several  parties  were  to  have  their  living 
1   Camp.  829 ;   Wish  v.  Small,  id.  831,  and  expenses  out  of  the  product  of  the 
note ;  Patterson,  J.,  in  Bumell  v.  Hunt,  5  farms ;   and  the  teams  and  other  imple- 
Jur.  650;  Mair  v.  Glennie,  4  M.  &  S.  240;  ments    of  husbandry,  which    might    be 
Ward  V.  Thompson,  1  Newb.  Adm.  95;  wanting  during  the  five  years,  were  to  bo 
Bryant  v.  Wardeil,  2  Exch.  479 ;  Brigham  paid  for  out  of  the  produce  of  the  farms. 
V.  Dana,  8  Williams,  1.    In  Chase  v.  Bar-  I  think  it  is  evident,  from  the  provisions 
rett,  4  Paige,  148,  however,  the  doctrine  of  this  agreement,  that  it  was  the  intention 
is  distinctly  asserted  by  Walworth,  Clian-  of  the  father  to  keep  the  legal  title  to  the 
cellor,  that  *'  to  constitute  a  partnership  whole  real  and  personal  property  in  his 
as  between  the  parties  themselves,  there  own  liands  during  the  five  years;  and  that 
must  be  a  joint  ownership  of  the  partner-  the  performance  of  the  services  by  the 
ship  funds,  according  to  the  intention  of  sons  and  son-in-law  was  a  condition  pre- 
the  parties.''    The  facts  of  that  case,  and  cedent  to  the  conveyance  to  them  of  a 
the  ground  upon  which  it  was  decided,  are  share  of  the  property."    And,  apparently, 
exhibited  in  the  following  extract  from  upon  this  ground,  that  the  property  em- 
the  opinion  of  the  court :  "  What,  tlien,  ployed  in  the  joint  enterprise  belonged  to 
was  the  nature  of  the  agreement   into  one  of  the  associates  alone,  and  not  to 
which  the  parties  entered  in  tliis  case,  them  all  jointly,  the  court  hddy  that  the 
according  to  the  manifest   intention    as  father  was  not  a  partner  with  his  three 
apparent  from  the  agreement,  when  taken  sons  and  his  son-in-law.    The  same  posi- 
in  connection  with  the  situation  and  re-  .  tion  would  seem  to  be  yiken  in  Dwinel  v. 
lationship  of  the  several  parties  thereto  ?  Stone,  80  Me.  884.    There,  the  defendant 
The  father,  a  man  of  considerable  wealth,  denied  that  he  could  be  summoned  as 
consisting  principally  of  real  estate,  agrees  trustee  of  S.  on  the  ground  that  S.  was  a 
with  his  three  sons  and  his  son-in-law,  who  partner  with  him  in  the  particular  business, 
appear  to  have  had  but  little  property  of  that  of  getting  out  lumber,  out  of  which 
their  own,  that  they  shall  work  such  farms  his  indebtedness  arose.     The  defendant  in 
as  he  then  owns,  or  as  he  may  afterwards  his  answers  stated  that  he  paid  for  and 
purchase,  for  the  term  of  five  years,  and  furnished  a  permit  to  cut  and  haul  logs ; 
shall  put  in  all  their  property  for  his  bene-  that  S.  made  no  advance  except  his  labor ; 
fit,  except  their  household  furniture ;  that  that  the  business  of  the  concern  was  trans- 
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over,  and  no  right  to  demand  or  receive  any  thing  more  than 

his  share  in  the  profits.  (Jc)    *  And  if  more  be  paid  him  by      *  50 

a  debtor  of  the  merchant,  that  debtor  must  pay  it  over 

acted  in  his,  the  defeDdanfs  name,  without    concerned  in  a  cargo  in  this  manner,  the 

any  understanding  as  to  whose  name  the    whole  heing  the  property  of  one,  hut  a 

concern  should  be  in;   that  himself,  S.,    profit  out  of  the  proceeds  to  go  to  the 

and  a  third  person  agreed  to  take  said    other ;  it  would  he  extremely  difficult  to 

permit  and  go  on  with  the  operation  as    maintain  that  the  creditors  of  the  latter 

partners,  sharing  profit  and  loss ;  that  S.    could  take  in  execution  a  moiety  of  that 

had  no  interest  except  as  partner.    The    cargo,  subject  to  the  account  which  we 

oom-t,  after  premising  that  the  decIarationB    hear  of  in  these  cases."    And  again,  in 

of  the  parties  would  not  suffice  to  make    the  same  case,  p.  411,  "  It  is  clear  that  a 

them    partners,    said,    "  Those    answers    man  may  not  be  a  partner  as  between  him- 

clearly  show  that  the  defendant  alone  paid    self  and  another,  though  he  must  be  so 

for  the  permit ;  .  .  .  that  the  title  to  it,    considered  with  reference  to  third  persons ; 

and 'to  the  lumber  cut  under  it,  were  in    butwas  it  ever  decided  that,ont}ie  ground, 

him.    There  could,  therefore,  be  no  com-    that  he  is  a  partner  as  to  third  persons,  he 

munity  of  interest  between  the  defendant,    has  a  property  in  the  efiects  of  the  part- 

Sawtelle  &  Spaulding,  in  the  capital  upon    nership  ?  "    Ex  parte  Rowlandson,  1  Rose, 

which  the  labor  was  performed  and  the    89.    So  in  Blanchard  v.  Coolidge,  22  Pick. 

business  transacted.    The  labor  was  per-    151,  where  a  father  and  son  entered  into 

formed  upon  the  lumber,  and  its  price  or    an  agreement  by  which  the  father  was  to 

Talue  became  immediately  incorporated    carry  on  business  in  the  name  and  on  the 

with  it    There  were  no  funds,  no  effects,    account  of  the  son,  and  to  receive  half  the 

no  means,  for  profit  and  loss  separate  from    profits  as  compensation  for  his  services. 

the  lumber  or  capital.    There  could,  there-    A  separate  creditor  having  attached  certain 

fore,  be  no  profit  and  loss  or  interest  sepa-    property  purchased  under  this  agreement, 

rate  fix>m  the  capital,  in  which  there  was    held,  that  the  attachment  was   tortious. 

a  community  of  interest,  and  which  could    By  the  court,  Wilde,  J.,  giving  the  opinion : 

constitute  a  partnership  proper.    No  one    "  But  it  is  not  necessary  to  decide  in  the 

bat  the  defendant  could  have  disposed  of  present  case  whether  Nathaniel  Blanchard 

any  thing  pertaining  to  the    business."    is  liable  as  a  partner  or  not.    For,  admit- 

And  the  court  held,  that  the  transaction    ting  that  he  is  so  liable,  it  does  not  follow 

was  similar  in  principle  to  cases  in  which    that  he  has  any  interest  in  the  stock,  which 

persons  receive  a  share  in  profits  by  way    was  attachable  by  his  separate  creditors, 

of  wages,  and  that,  therefore,  there  was    for  the  security  of  debts  contracted  before 

no  partnership.     Qacere.    Whether  in  this    his  connection  with  the  plaintiff*  in  busi- 

case  the  lumber  was  to  be  sold  on  joint   ness."    Fiu-ther,  "  But  there  is  another 

account  or  to  be  divided  between  the  par- '  objection  to  the  defence,  which  is  equally 

ties?     See  Lowry  v.  Brooks,  2>McCord,    conclusive.    By  the  agreement  between 

421;  Ogden  v.  Astor,  4  Sandf.  822;  Beech-    the  plaintiff*  and  his  fiither,  the  stock  was 

am  V.  Dodd,  8  Harrison,  485.  to  be  the  property  of  the  plaintiff*,  and  his 

{k)  Hence  the  creditors  of  one,  who  is    &ther  in  no  event  to  have  any  title  to  it. 

partner  only  in  the  profits,  cannot  take  in    He  could  claim  only  his  share  in    the 

execution  the  property  which  is  contributed    profits,  and  had  no  right  to  appropriate  to 

as  capital  wholly  by  the  other  partner,    his  own  use  any  part  of  the  capital  stock.'' 

Thus,  in  Ex  parte  Hamper,  17  Ves.  404,    See,  to  the  same  effect,  Bartlett  i\  Jones, 

Lord  Eldon  says,  "  Suppose  two  persons    2  Strobh.  471. 
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te  the  merchant  or  his  representatives.  (/)  Such  cases  cannot 
always  be  reconciled.  But  the  apparent  conflict  comes  perhaps 
from  the  fact  that  the  person  acting  as  broker  or  agent  may  be  a 
partner  as  to  third  persons,  which  he  certainly  is  if  held  out  to 
them  either  in  words  or  by  acts  in  such  a  way  as  to  justify  their 
considering  him  as  a  partner,  while  in  reference  to 
*  51  *  the  merchant  himself  he  has  only  the  rights  which  spring 
from  his  employment  and  the  bargain  for  his  compensation, 
because  he  himself  knows  precisely  how  this  is. 

Nor  would  the  merchant  or  party  supplying  funds,  have  any 
other  rights  as  to  him  who  uses  them.  Thus,  if,  in  such  an  ar- 
rangement, it  was  provided  that  one  should  find  all  the  money,  and 
the  other  do  all  the  work,  and  that  the  profits  should  be  divided ; 
and  the  transaction  resulted  in  no  profit  whatever,  but,  in  a  con- 
siderable loss  ;  the  party  supplying  funds  would  be  obliged  to  sus- 
tain the  whole  of  this  loss  ;  he  could  not  call  on  the  other  party  to 
contribute  to  him  any  portion  of  it,  for,  as  between  themselves^ 
they  were  partners  only  as  to  profits,  although  the  person  buying 
and  selling  might  have  been  liable  in  solido^  as  a  partner,  for  the 
debts  incurred  by  the  purchase,  or  for  the  transport  or  sale  of  the 
merchandise,  (tn) 

(I)  Smith  V.  Watson,  2  B.  &  C.  401.  transactions  under  it,  Sampson  entered 
The  leading  fiicts  of  the  case  and  the  points  into  other  speculations  and  continued  to 
of  diflerence  between  it  and  Beid  v.  Hol>  employ  Gill  as  a  broker,  and  upon  tliese 
linshead,  cited  supra,  p.  *  47,  note  (t),  are  Giil  was  to  receive  one-third  of  the  profits, 
thus  .stated  by  Abbott,  C.  J.,  in  his  opinion  but  whether  he  was  to  bear  any  portion 
in  that  case,  4  B.  &  C.  878 :  "  It  is  true,  of  the  losses  did  not  appear.  All  the  wit- 
that  the  plaintifis  in  their  first  letter  stipu-  nesses  state  that  Sampson  employed  Gill 
late  that  Davidson  &  Co.  shall  act  in  the  as  a  broker,  and  never  spoke  of  him  other- 
business  firee  of  commission,  and  this  cir-  wise  than  as  his  agent.  Upon  this  state 
cumstance  was  relied  on  as  making  the  of  facts  it  was  held,  that  Gill  had  no  interest 
present  case  parallel  to  that  of  Smith  v.  in  the  goods,  and  rightly  so ;  for  upon  the 
Watson ;  but  the  facts  of  the  two  cases  are  evidence  it  plainly  appeared  that  the  share 
very  different.  In  that  case,  it  was  stated  of  the  profits  was  merely  a  substitute  lor 
to  have  been  agreed  between  Sampson  a  tlie  broker's  commission,  intended  probably 
merchant  and  Gill  a  broker,  that  Sampson  to  stimulate  the  exertions  of  Gill  in  buying 
should  buy  whalebone  through  Gill  as  his  and  selling  to  the  greatest  advantage.  In 
broker,  and  that,  as  a  remuneration  for  his  the  present  case  Davidson  &  Co.  were  not 
trouble,  Gill  should  receive  one-fourth  of  brokers ;  the  correspondence  is,  in  our 
the  profits  arising  from  the  sale,  and  bear  opinion,  tlie  language  of  persons  to  be 
one-eighth  proportion  of  the  losses.  Goods  jointly  interested  in  the  purchase  as  well 
«were  bought  under  this  agreement  wliich  as  the  sale  of  the  goods." 
produced  a  profit    After  the  close  of  the  (//i  j  Ueran  v.  Hall,  1  B.  Hon.  159.   See 


OH.  Y.]      WHO  ABB  PARTNERS  AS  TO  EACH  OTHER.  53 

It  is  now  quite  settled  that  one  acting  for  another  as  agent  or 
servant,  does  not  become  a  partner  with  liabilities  as  such,  merely 
by  receiving  a  certain  proportion  of  the  profits  as  his  compensation, 
and  should  not  join  or  be  joined  in  an  action,  as  partner,  (mm) 
But  it  is  said  that  an  agreement  for  a  division  of  profits  raises  a 
presumption  of  partnership,  (mmm) 

It  not  unfrequently  happens,  that  persons  enter  into  partnership 
without  knowing  it ;  that  is,  they  make  a  bargain  together,  with- 
out knowing  that  it  creates  or  involves  a  partnership,  and  subjects 
them  to  the  law  of  partnership.  Tliis  occurs  most  frequently 
when  the  agreement  relates  to  a  single  transaction,  or  to  one  or  two 
only.  There  is  a  common  impression  that  nothing  is  a  partnership 
at  law  which  does  not  cover  the  whole  ground  of  some  kind  of 
business ;  but  this  is  not  so.  If,  for  example,  one  has  goods  in 
the  hands  of  a  factor  or  commission  merchant,  and  he  and  another 
person  enter  into  an  agreement  for  a  valid  consideration  to  share 
the  profit  and  loss  of  those  goods,  this  constitutes  them  partners ; 
and  the  rule  has  been  applied  in  such  a  case,  where  the  owner  of 
the  goods  agreed  to  guarantee  to  the  other  party  the  solvency  of 
the  commission  house,  (n)  So  persons  associating,  and 
*  contributing  money  to  obtain  a  bill  for  a  railroad,  in  Par-  *  62 
liament,  were  held  to  be  partners  in  this  enterprise,  (o)  A 
known  and  acknowledged  partnership,  doing  a  regular  business, 
may  enter  into  a  bargain  for  purchase,  sale,  and  joint  profit,  with 

Irring  v.  Excelsior  Fire  Ins.  Co.  1  Bobw.  owners  of  a  quantity  of  salt,  taken  to 

607.     Hitchings  v.  Ellis,  12  Gray,  449 ;  secure  themselves  against  their  joint  li&- 

Newbrau   v.   Snider,  1  West  Va.   158;  bility  as  indorsers  of  a  note,  and  bjagree- 

Lamb  v.  Grover,  47  Barb.  817 ;  Miller  v.  ment  between  them  D.  took  the  salt  to 

Price,  20  Wise.  117.  *  market  to  sell  on  joint  account,  and  did 

(mm)  Lewis  v.  Greider,  49  Barb.  606.  sell  it,  and  the  proceeds  were  applied  for 

See  post,  ch.  6,  sect.  2.  the  joint  benefit,  it  was  held,  that  D.  & 

(mmm)  Kiehofif  t;.  Dudley,  40  lU.  406.  W.  were  partners  in    this    transaction. 

(n)  Salomons  v.  Nissen,  2  T.  R.  674.  Cumpston  o.  McNair,  1  Wend.  467.  In 
So,  if  two  mercantile  houses  recommend  like  manner,  if  the  proprietors  of  separate 
consignments  to  each  other,  and  divide  lines  of  stage-coaches  hire  and  keep  a 
the  gross  commissions  on  all  sales  of  goods  stable  in  common  for  their  coach  horses, 
to  recommended,  quoad  hoc,  they  are  part-  and  employ  and  pay  a  hostler  at  their 
ners.  Cheap  v.  Cramond,  4  B.  &  Aid.  joint  expense,  a  partnership  exists  between 
668.  So,  also,  where  two  jointly  under-  them  for  these  purposes.  Ripley  v.  Col- 
take  to  procure  a  tSargo  for  a  vessel,  the  by,  8  Fost.  488.  See  Bentley  v.  White, 
commission  therefor  to  be  divided  be-  8  B.  Mon.  268;  Benson  v.  M'Bee,  2 
tween  them.  Bovill  v.  Hammond,  6  B.  McMuU.  91. 
&  C.  149.    And  where  D.  &  W.  were       (o)  Hohnes  v.  Higgins,  1  B.  &  C.  74. 
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a  third  party  in  regard  to  some  single  transaction,  which  makes 
them  all  partners  therein.  In  such  case,  the  third  person  is  not 
admitted  into  the  former  partnership ;  nor  is  the  partnership, 
which  is  created  by  the  bargain,  one  between  the  old  partnership 
and  the  new  man ;  but  the  members  of  the  old  partnership,  and 
the  third  person,  all  as  individuals,  constitute  a  new  partner- 
ship. (;?). 

But  if  two  or  more  creditors  take  an  assignment  of  their  debt- . 
or's  stock  in  trade,  and  agree  together  and  with  him,  to  carry  on 
the  business  and  apply  the  profits  to  the  payment  of  their  debta 
due  them,  this  does  not,  of  itself,  make  theftn  partners  as  between 
themselves,  (^pp) 

There  is  nothing  to  prevent  the  same  person  from  being  a  part- 
ner in  several  distinct  firms,  (jq)  This  may  involve  difficult  ques- 
tions of  fact,  or  perhaps  of  law,  arising  from  the  complication  of 
interests  ;  especially  in  case  of  bankruptcy,  (jqq)  A  firm  cannot 
sue  a  firm,  if  one  person  is  a  partner  in  both.  But  one  member  of 
a  firm  may  sue  another  firm  of  which  his  copartners  were  members, 
on  a  covenant  executed  to  him  by  that  firm,  (jqqq)  Some  of  these 
questions  we  shall  hereafter  consider,  when  we  treat  of  bankruptcy 
and  the  settlement  of  a  partnership  estate.  It  seems,  however,  not 
only  that  a  member  of  one  partnership  may  become  a  member  of 
another,  but  a  member  of  one  firm  may  enter  into  such  a  bargain 
with  a  third  party,  in  respect  to  the  interest  of  the  first  in  the  stock, 
business,  or  profits  of  his  partnership,  as  shall  constitute  this  third 
person  and  himself  partners  as  to  the  interest  of  the  first,  although 
the  partnerships  are  entirely  distinct,  the  new  from  the  old,  and  the 
third  person  acquires  no  rights  and  incurs  no  obligations  in 
*  53      reference  to  the  first  partnership,  (r)    *  If  the  new  partner- 

{p)  Ex  parte  Grellar,  1  Rose,  297.  hare  transactionB  with  aiL  individual  part- 

(pp)  Taylor  v.  Herring,  10  Bosw.  447.  ner,  or  with  two  or  more  of  the  partners 

(q)  Swan  v.  Steele,  7  East,  210 ;  Bosan-  having  their  separate  estate,  engaged  in 

quet  V.  Wray,  1  B.  &  C  697 ;  Elderkin  v.  some  joint  concern  in  which  the  general 

Winne,  1  Chand.  27.  partnership  is  not  interested ;    and  that 

(qq)  See  post^  ch.  8,  §  8 ;  and  Steele  v,  they  may  hy  their  acts  convert  the  joint 

Stuart,  Law  Rep.  2  Eq.  Cas.  84.  property  of  the  general  partnership  into 

(qqq)  Mallany  v.  Keman,  10  Iowa,  224.  the  separate  property  of   an  individual 

(r)  To  this  effect  is  the  language  of  partner,  or  into  the  joint  property  of  two 

Eyre,  C.  J.,  in  Bolton  o.  Puller,  1  B.  &  P.  or  more  partners,  or  e  converso.    And  their 

646  :   "  There  can  be  no  doubt,  that,  as  transactions  in  this  respect  will,  generally 

between  ^themselves,  a  partnership  may  speaking,  bind  third  persons,  and  third 
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ship  becomes  insolvent,  it  would  affect  the  old  partnership  only 
as  the  insolvency  of  any  member  thereof  would.  (5)  If  a  person 
belongs  to  two  firms  lie  may  transfer  to  the  credit  of  one  of  them 
his  interest  in  the  other,  against  the  wishes  of  his  partners  in  the 
second  firm ;  nor  would  this  necessarily  operate  a  dissolution  of 
the  second  firm.  (&'5)  But  it  is  so  obvious  that  such  complicated 
arrangements  may  bring  upon  the  parties  great  inconvenience  and 
embarrassment,  that  they  will  continue  to  be  very  rare,  even  if  they 
take  place  at  all. 

persons  may  take  adrantage  of  them  in  against  the  two  Slyths,  their  assignees 
the  same  manner  as  if  the  partnership  took  possession  of  the  effects  of  Slyth  and 
were  transacting  business  with  strangers ;  Gyles,  to  an  amount  more  than  sufficient 
for  instance,  suppose  the  general  partner-  to  pay  the  Creditors  of  that  firm.    The 
Bhip  to  haye  sold  a  hale  of  goods  to  the  question  in  the  present  case  was  to  whom 
particular  partnership,  a  creditor  of  the  the  surplus    belonged,   whether   to    the 
particular  partnership  might  take  those  joint  creditors  of   Slyth  the    elder  and 
goods  in  execution  for  the  separate  debt  Slyth  the  younger,  or  to   the  separate 
of  that  particular  partnership.    In  some  creditors  of  Slyth  the  elder.    The  court 
respects,  therefore,  an  individual  partner,  hddj  that  it  was  the  separate  property  of 
or  a  particular  partnership  consisting  of  Slyth  the  elder.    Lord  Chancellor  Eldon, 
two  or  more  of  those  persons,  who  are  in  the  course  of  his  opinion,  said :  "  Now 
partners  in  some  larger  partnership,  may  Slyth  the  son  was  no  partner  in  this  (the 
be  considered  as  third  persons  in  transac-  new)  partnership;  for  although  Slyth  the 
tions,  in  which  tlie  general  partnership  father  might  be  obliged  to  give  one-third 
may  happen  to  be  engaged  with  their  cor-  of  his  profits  to  Slyth  the  son  under  this 
respondent."    The  court  proceeded  upon  'arrangement,  yet  I  take  it  to  have  been 
the  same  principle  in  Brown  v.  De  Tastet,  long  since  clearly  established,  that  a  man 
Jac.  2S4.    There  A.,  B.,  and  C.  being  in  may  become  a  partner  with  A.,  where  A. 
partnership,  A.  agreed  with  D.  to  give  and  B.  are  partners,  and  yet  not  be  a 
him  a  moiety  of  his  share  in  the  firm.    It  member  of  that  partnership  which  existed 
was  hddf  that  an  account  might  be  de-  between'  A.  and  B.    In  the  case  of  Sir 
creed  between  A.  and  D.  without  making  Charles  Raymond,  a  banker  in  the  city,  a 
B.  and   C.  parties.    See  Glassing^on  v.  Mr.  Fletcher  agreed   with  Sir    Charles 
Thwaites,  1  Sim.  &  S.  124.    In  Ex  parte  Raymond,  that  he  should  be  interested  so 
Barrow,  2  Rose,  255,  the  two    Slyths,  &r  as  to  receive  a  share  of  his  profits  of 
&ther   and   son,    were    in    partnership,  the  business,  and  which  share  he  had  a 
They  agreed  to  dissolve ;  that  the  affairs  of  right  to  draw  out  of  the  firm  of  Raymond 
the  partnership  shoifid  be  settled  by  arbi-  &  Co.    But  it  was  held  that  he  was  no 
tration;  and  that  Slyth  the  younger  should  partner  in  that  partnership,  had  no  de- 
have  one-third  out  of  the  profits  of  the  mand  against  it,  had  no  account  in  it,  and 
business,  until  some  situation  should  be  that  he  must  be  satisfied  with  a  share  of 
found  for  him.    The  affairs  of  the  part-  the  profits  arising  and  given  to  Sir  Charles 
nership  were  never  a^usted ;  but,  shortly  Raymond."    See  Freligh  v.  Miller,  16  La. 
after,  Slyth  the  elder,  who  remained  in  Ann.  418. 
possession   of  the  effects    of  the    firm,  (s)  See  preceding  note, 
formed  a  new  partnership  with  Gyles.    A  (m)  Russell  t;.  Leland,  12  Allen,  849. 
commission  of  bankruptcy  having  Issued 
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Where  property  is  left  to  two  or  more  persons  by  a  will,  in  such 
a  way  that  they  would  take  it  as  joint  tenants,  or  as  tenants  in  com- 
mon, and  they  take  it  as  partners,  and  continue  to  hold  and  use 
it  as  partnership  stock,  their  rights  to  and  in  the  property,  and 
against  each  other  in  relation  to  the  property,  are  governed  by  the 
law  of  partnership,  (f)  To  this  it  may  be  said,  by  way  of 
*  54  *  exception,  that  if  the  will  contained  distinct  expressions 
which  would  give  to  the  property  the  quality  of  joint-tenancy 
even  when  it  should  be  held  in  partnership,  these  words,  in  refer- 
ence to  the  legatees,  would  take  effect,  (ti) 

Questions  of  partnership  are  far  more  frequent  and  generally 
more  important,  when  they  arise  from  relations  between  the  firm, 
or  an  alleged  member  of  it,  and  third  persons.  These  questions 
will  be  considered  in  the  next  chapter.    Here  we  will  sum  up  what 

(()  Jackson  v.  Jackson,  7  Yes.  686.  in  common  of  the  property  embarked  in 
Same  case  on  Appeal,  9  Yes.  691.  In  trade,  from  the  time  they  were  let  into 
this  case,  personal  property,  including  possession.  See  2  Hov.  Supp.  66. 
leaseholds,  property  in  trade,  &c.,  was  (m)  As  where  a  testator,  after  making 
left  to  A.  &  B.,  Bs  residuary  legatees.  By  considerable  pecuniary  and  other  legacies, 
both  the  Master  of  the  Rolls,  and  the  without  making  any  express  disposition 
Lord  Chancellor  on  appeal,  it  was  kdd,  of  the  residue  of  his  personal  estate,  con- 
that  they  took  it  originally  as  jointrtenants.  stituted  his  two  eldest  sons  his  executors. 
But  the  Master  thought  the  bequest  posi-  Though  the  executors  had  carried  on 
tive,  and  that  there  were  no  circumstances  trade  together  with  a  portion  of  the  resi- 
by  which  he  could  be  guided  in  giving  to  due,  it  was,  nevertheless,  hdd,  that,  upon 
the  words  of  the  will  any  other  than  their  the  death  of  one  of  them,  the  whole  of  the 
literal  import.  Therefore  he  decreed  that  residuum  survived  to  the  other.  Hall  v, 
on  the  death  of  A.,  all  the  property  thus  Digby,  4  Bro.  P.  C.  224.  In  9  Yes.  696, 
bequeathed,  excepting  a  portion  of  the  the  Lord  Chancellor  thus  states  the  prin- 
accrued  profits,  belonged  to  B.,  the  survi-  ciple  upon  which  the  case  was  decided : 
vor.  The  Lord  Chancellor,  on  the  other  **  In  that  case  Mr.  Fazakerley,  Sir  John 
hand,  held,  that  the  will  had,  neither  from  Strange,  and  the  other  considerable  per- 
the  obvious  intention,  the  purposes  to  sons,  who  signed  the  reasons  upon  the 
which  the  testator  had  devoted  his  prop-  appeal,  all  agreed  that  actual  dealing  in 
erty,  nor  fh>m  any  other  consideration,  partnership  with  efiects  left  to  two  jointly, 
gone  the  length  of  providing  that  the  with  intent  that  it  should  be  a  dealing  in 
residuary  legatees  should  not  have  any  partnership,  though  they  had  taken  under 
power  of  destroying  the  original  joint-  the  will  as  joint-tenants,  yet  having  once 
tenancy  by  their  acts  and  agreements,  begun  to  act  with  the  property  as  mer- 
A.  &  B.  then  possessing  the  power  of  sev-  chants,  would  sever  the  joint-tenancy, 
ering  the  join^tenancy,  he  held,  that  they  unless  the  will  contains  something  that 
had  exercised  it,  both  as  to  the  capital  and  would  clotlie  the  property,  though  en- 
the  profits,  by  acting  for  twelve  years  as  gaged  in  trade^  with  the  quality  of  joint- 
partners  in  trade  therein ;  and  that,  there-  tenancy." 
fore,  they  were  to  be  considered  as  tenants 
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seem  to  us  the  true  principles  of  partnership  as  between  the  part- 
ners, as  follows :  — 

Persons  are  partners  in  regard  to  each  other,  if  each  of  them 
contributes  either  capital  (money,  merchandise,  chattels,  or  choses 
in  action),  or  credit,  or  skill  and  care,  or  labor,  or  two  or  more  or 
all  of  these,  and  all  the  contributions  are  put  together  into  com- 
mon stock  to  be  used  for  the  purpose  of  carrying  on  business,  or 
for  one  or  more  business  transactions,  for  the  common  benefit,  (v) 

(v)  The  propoflition  of  the  text  is  illus-  propertj  itself  be  put  into  the  common 
trated  by  a  great  yariety  of  cases.  The  stock.  On  the  other  hand,  the  capital  of 
most  unmistakable*,  and  perhaps  the  most  a  firm  may  consist  of  the  mere  use  of 
common  form  of  partnership,  is  where  property  owned  by  the  individual  part- 
two  or  more  persons  agree  to  contribute  ners  separately.  Chancellor  Walworth, 
both  capital  and  labor,  and  to  share  in  in  Champion  v,  Bostwick,  18  Wend.  188. 
both  profit  and  loss,  equally  or  in  certain  Thus,  carriers  of  passengers  and  goods 
specified  proportions.  Such  an  agree-  sometimes  divide  among  themselves  a  line 
ment  being  executed,  there  can  be  no  of  road,  each  of  them,  at  separate  expense 
question  as  to  the  existence  of  a  complete  fUmishing  the  means  of  transportation  for 
partnership  inter  ge.  See  Metcalf  v.  Royal  a  particular  portion  of  it.  If,  then,  they 
£xchange  Assurance  Co.,  Barnard.  843;  share  proportionably  in  the  profits  and 
Gioddard  o.  Pratt,  16  Pick.  412 ;  Green  v.  losses  accruing  fi-om  the  running  of  the 
Beesley,  2  Bing.  N.  C.  108 ;  Wilson  v,  whole  line,  they  are  partners  inter  se,  and 
Whitehead,  10  M<  &  W.  603 ;  Doak  v.  the  capital  contributed  by  each  is  the  use 
Swann,  8  Greenl.  170;  Griffith  v.  Buffiim,  of  the  vehicles,  and  other  property  which 
22  Vt  181 ;  Cumston  v.  NcNair,  1  Wend,  each  provides  for  his  separate  part  of  the 
457;  Halsted  p.  Shmelzel,  17  Johns.  80;  route.  Champion  p.  Bostwick,  supra; 
Brown  v,  Tapscott,  6  M.  &  W.  119 ;  Quine  Fromont  v.  Coupland,  2  Bing.  170 ;  Cobb 
V.  Quine,  9  Smedes  &  M.  166 ;  Goul^  ,v.  v.  Abbot,  14  Pick.  289;  The  Steamboat 
Hay  ward,  1  Calif.  346;  Wadsworth  v.  Swallow,  Olcott  Adm.  834.  See  Waland 
Manning,  4  Md.  69 ;  Emanuel  v.  Draughn,  v.  Elkins,  1  Stark.  307 ;  Wetmore  v.  Ba- 
14  Ala.  303.  Where  parties  agree  to  ker,  9  Johns.  307,  and  the  comments  of 
enter  into  an  association  for  the  purpose  the  court  thereon  in  Champion  v.  Bost- 
of  buying  and  selling  and  carrying  on  a  wick.  See  Cotter  v.  Bettner,  1  Bosw. 
joint  business,  indefinitely,  no  stipulation  490.  But  if,  in  such  cases  the  carriers  do 
for  dividing  profit  and  loss  is  necessary,  not  own  the  profits  resulting  from  the 
as  that  is  an  incident  to  the  prosecution  whole  road  as  a  common  Aind  out  of 
of  their  joint  business.  Barrett  v.  Swann,  which  each  is  entitled  to  draw  a  certain 
17  Me.  180.  As  to  where  there  is  a  part-  share,  but  each  one  of  them  receives  only 
nership  in  a  patent,  see  Parkhurst  V.  Kins-  those  profits  and  bears  only  those  losses 
man,  1  Blatch.  C.  C.  488 ;  Pennunan  i;.  which  accrue  from  his  own  particular 
Mnnson,  26  Vt  164.  The  partners  need  piece  of  road,  there  is  now  no  such  com- 
not  all  contribute  money,  nor  in  equal  munity  of  interest  between  them  as  to 
proportions.  Any  thing  of  value  for  the  make  them  partners.  Mohawk  &  Hudson 
use  of  the  partnership,  as  for  example  a  R.  B.  Co.  v,  Niles,  8  Hill,  162 ;  Briggs 
license  to  trade,  is  a  sufficient  contribu-  v.  Yanderbilt,  19  Barb.  222;  Bonsteel  r. 
tion  to  the  joint  funds.  The  Herkimer,  Yanderbilt,  21  id.  26 ;  Pattison  v.  Blanch- 
Stewart  Adm.  28,  24.      Nor   need  the  ard,  1  Seld.  186 ;  Ellsworth  v.  Tartt,  26 
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•  55  *  It  is  certainly  not  necessary  that  each  partner  sliould 

bring  into  the  common  stock  both  labor  and  property.     It 

•  56      is  a  familiar  *  principle,  quite  frequently  put  in  practice, 

that  one  or  more  of  the  partners  may  contribute  money 
alone,  while  one  or  two  others  may  contribute  labor  and  money,  or 
labor  alone,  (w)  And  indeed  all  may  contribute  labor  and  none 
money,  (x)  • 

The  principles,  or  rules,  above  stated,  as  defining  or  describing 
a  partnership,  may  be  further  illustrated  by  cases  in  which  joint 
business  transactions  have  been  conducted,  but  were  lield  not  to 
constitute  a  partnership,  for  the  want  of  some  essential  ingredient, 

Ala.  733.    In  French  v.  Stjring,  2  C.  B.  also,  Bulfinch  v,  Winchenliack,  8  Allen, 

(N.  S.)  357,  two  joint  owners  of  a  race-  161. 

horse  had  entered  into  an  arrangement  hj  (w)  Held  v.  HoUinshead,  4  B.  &  C.  867 ; 
which  one  of  them  had  the  entire  manage-  Ex  parte  Chuck,  8  Bing.  469 ;  Candler  v. 
ment  of  the  horse,  and  paid  in  advance  Candler,  6  Madd.  141 ;  Bovill  v.  Ham- 
all  the  expenses  of  keeping,  training,  &c.  mond,  6  B.  &  C.  149 ;  Doh  v.  Halsey,  16 
The  other  co-owner  was  to  pay  a  moiety  Johns.  84 ;  Gregg  Township  v.  Half- 
of  these  expenses,  and  to  share  equally  in  Moon  Township,  2  Watts,  842 ;  Simpson 
the  earning^.  One  of  the  questions  raised  v.  Fetz,  1  McCord,  Ch.  213 ;  Potter  v. 
in  the  case  was,  whether  that  agreement  Moses,  1  R.  I.  430 ;  Winship  v.  Bank  of 
constituted  a  partnership.  Cockbum,  C.  the  United  States,  5  Pet.  529 ;  Tibbatts 
J. :  "I  think  the  Mr  result  of  the  eyi-  v.  Tibbatts,  6  McLean,  80 ;  Brace  v.  Wash- 
dence  is,  that  there  was  no  partnership  bum,  48  Me.  564;  Wood  v.  Vallette,  7 
in  the  horse,  but  that  the  plaintiff  and  Ohio  State,  122.  See  Dwinel  v.  Stone, 
defendant  were  owners  in  common,  each  80  Me.  384. 

being  entitled  to  an  undivided  moiety,  (:r)  Not  only  may  one  partner  contrib- 
part-owners,  but  not  partners.  But,  ute  labor  alone  to  the  joint  undertaking, 
although  they  were  not  partners  in  the  but  the  contributions  of  all  the  partners, 
horse,  I  concur  in  the  argument  of  the  and  the  whole  capital  of  the  firm  may  con- 
defendant's  counsel  that  they  were  part-  sist  substantially  of  personal  services,  as 
ners  in  the  management  and  working  of  is  generally  the  case  in  professional  part- 
the  horse."  Crowder,  J. :  "  There  was  nerships  between  solicitors,  physicians, 
certainly  no  partnership  in  the  horse,  but  &c.  See  Tench  v.  Roberts,  6  Madd,  145, 
it  is  contended  that  there  was  a  partner-  note  a.  So  where  two  commission  houses, 
ship  so  fiir  as  regarded  the  running  and  one  in  London,  the  other  in  Rio  S^aneiro, 
the  managing  of  the  horse.  If  that  be  in  accordance  with  mutual  stipulations, 
so,  then  what  was  the  capital  ?  It  con-  recommend  customers  to  each  other,  and 
sisted  of  the  money  necessary  to  train,  divide  equally  the  commissions  on  the 
feed,  convey  the  horse  to  races,  and  other  sale  of  all  goods  thus  recommended  by 
matters ;  that  is,  of  the  money  necessary  the  one  house  to  the  other,  quoad  hoc,  they 
to  be  expended  to  put  the  horse  in  a  con-  are  partners,  the  capital  of  the  partner- 
dition  to  win  his  stakes."  See  ante,  page  ship  being  the  partners'  mutual  exertion 
*48,  note  (j),  for  further  illustrations  of  of  influence  in  each  other's  &vor.  Cheap 
partnerships  in  which  the  use  of  prop-  v.  Cramond,  4  B.  &  Aid.  668.  See  Dix 
erty  alone  constitutes  the  capital.     See^  v.  Otis,  5  Pick.  88. 
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as  where  the  contributions  of  all  the  parties  were  not  mingled  into 
commoa  stock,  (jf)  So  where  the  capital  and  labor  employed 
*  were  not  combined  together  for  business  purposes  and  a  *  57 
common  profit.  Cz)  And  it  seems  that  there  is  a  difference 
between  an  enterprise  undertaken  by  a  number  of  persons  jointly, 
with  the  intent  thereby  to  diminish  a  loss,  and  one  for  the  sake  of 
profit,  properly  speaking,  (a)  The  capital  may  be  and  remain 
throughout  the  partnership  the  property  of  only  a  part  of  the  part- 

(y)  In~  Smith  r.  Wright,  6  Sandf.  118,  (z)  Thus  a  deed  of  aasignment  bj  a 
two  mercaotile  houaes  had  carried  on  a  debtor  of  all  his  property  to  trustees  for 
joint  business  under  the  following  ar-  the  benefit  of  creditors,  containing  a  clause 
rangement :  Each  firm  agreed,  in  its  own  by  which  the  trustees  are  authorized  to 
name  and  with  its  own  funds,  to  make  carry  on  the  trade  of  the  debtor,  will  not 
purchases  and  sales  of  flour  and  other  make  the  creditors  who  sign  the  deed  part- 
produce.  But  all  such  contracts  were  to  ners,  if  the  carrying  on  of  the  business  is 
be  made  for  the  joint  account  and  benefit  merely  auxiliary  to  winding  up  the  debtor's 
of  the  two  firms,  who  were  to  share  affainB,  and  has  in  view  merely  the  reali- 
equally  in  the  profits  and  losses  resulting  zation  of  his  property.  Otherwise,  if  the 
from  the  separate  dealings  of  each  firm  in  object  of  the  deed  is  to  carry  on  the  trade 
this  particular  line  of  business.  Upon  the  in  a  spirited  and  extensive  manner  for  the 
qu^tion  whether  this  agreement  consti-  purpose  of  making  a  profit  for  the  parties 
tuted  the  parties  to  it  partners,  Sandford,  to  it.  Owen  v.  Body,  5  Ad.  &  El.  28 ; 
J.,  said:  "  There  was  no  union  of  funds  Janes  v,  Whitbread,  11  C.  B.  406,  5  £ng. 
contemplated  by  the  agreement.  Each  L.  &  Eq.  431 ;  Coate  v.  Williams,  9  id. 
firm  was  to  make  and  fulfil  its  own  con-  481 ;  Hickman  v.  Cox,  18  C.  B.  617 ;  86 
tracts.  There  was  no  union  of  services,  id.  400 ;  8  C.  B.  v.  s.  628. 
because  it  might  so  happen  that  one  of  (a)  As  where  underwriters,  having  sep- 
the  firms  would  be  unable,  or  deem  it  arately  insured,  and  separately  accepted 
imwise,  to  make  any  contracts  at  all ;  and  an  abandonment  of  a  vessel,  then  unite 
yet,  in  the  absence  of  bad  faith,  it  would  in  prosecuting  the  original  voyage,  **  it  is 
participate  in  the  profits,  and  would  cer-  carrying  the  general  principle  too  far  to 
tainly  be  liable  to  share  the  losses  of  the  consider  them  in  the  light  of  common 
contracts  made  by  the  other  firm.  The  partoers,"  since  they  take  the  vessel  only 
whole  eflect  of  the  agreement  was  to  bind  for  the  purpose  of  diminishing  a  loss,  and 
two  distinct  mercantile  houses,  acting  in  with  no  other  view  than  to  sell  her  at  its 
their  own  names,  separately  and  inde-  termination.  Livingston,  J.,  in  United 
pendently  of  each  other,  to  share  the  Ins.  Co.  v.  Scott,  1  Johns.  112.  So,  where 
profits  and  losses,  when  they  should  be  a  debtor,  in  consideration  of  his  indebted- 
ascertained,  arising  firom  one  particular  ness,  transfers  the  control  of  his  business 
department  of  their  trade.  We  think  to  his  creditors,  the  latter  to  receive  a 
that  this  did  not  constitute  the  two  firms  large  share  of  the  profits  until  tlie  indebted- 
copartners  in  the  contracts,  which  the  ness  of  the  former  shall  be  reduced  to  a 
respective  separate  firms  made  in  the  specified  amount,  the  debtor  and  his  credi- 
tnmsaction  of  that  portion  of  their  busi-  tors  are  not  partners.  Brandred  v.  Muzzy, 
ness."  Benson  v.  M'Bee,  2  McMuUen,  1  Dutch.  268.  See  Price  v.  Groom,  2 
91.  Exch.  542. 
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ners  ;  (6)  but  all  must  own  in  community  the  profits  resulting  from 

the  business,  (c) 
*  68  •It  should  be  added,  that  whether  two  or  more  persons  are 

partners  as  to  each  other j  must  generally,  and  perhaps  always 
be  determined  by  the  intention  of  the  parties,  as  the  same  is  ex- 
pressed in  the  words  of  their  contract,  or  may  be  gathered  from  the 
acts  and  from  all  the  circumstances  which  are  available  for  the 
interpretation  or  construction  of  the  contract,  (d) 

(6)  See  last  note ;  also  anUf  p.  *44  and  reason  of  his  liability  as  partner,  to  third 
note  (c).  Where  partners  in  a  mercantile  persons.  G.  F.  Watts  being  bankrupt, 
house  enter  into  an  arrangement  by  which  the  question  was  whether  his  assignees 
they  admit  other  parties  to  share  in  their  and  P.  H.  Watts  could  join  in  an  action 
present  profits  and  losses,  and  flirther  agree,  against  the  defendant  for  the  price  of 
at  the  end  of  a  certain  period  and  upon  work  and  labor  done.  Parke,  B.  —  "  To 
certain  considerations,  to  transfer  to  those  whom  would  this  money  belong  if  recov- 
parties  certain  shares  in  the  capital,  such  ered? — It  would  belong  to  both  till  the 
present  participation  in  the  profits,  with  a  end  of  the  year,  when  the  amount  of  prof- 
right  to  the  use  of  the  capital,  and  an  in-  its  would  be  ascertained,  and  then  in  one 
choate  title  to  it,  constitutes  a  ftill  partner-  event  800/.  would  be  due  to  P.  H.  Watts, 
ship.    Vassar  v.  Camp,  14  Barb.  841.  and  the  other  would  be  entitled  to  the 

(c)  The  courts  have  not  perhaps  pre-  balance."    Again,  "  I  have  no  doubt  that 

cisely  defined  a  partner's  interest  in  aocru-  the  contract  could  have  been  entered  iftto 

ing  profits,  as  an  ownership  of  them.    But  by  both  the  Messrs.  Watts,  whether  they 

it  is  evident  that  in  all  cases  of  actual  were  partners  or  not,  and,  if  it  were,  both 

partnership,  such  is  tlie  fact    Further,  would  be  entitled  to  sue.    If  it  were  en- 

an  ownership  of  a  part  of  the  capital  of  a  tered  into  by  one  only,  then  the  ^estion 

firm  will  not  alone  make  a  man  a  partner,  would  be,  whether  the  other  was  jointly 

nor  the  mere  reception  of  a  share  of  the  interested  in  the  contract    According  to 

profits  of  a  trade.    But  if  there  be  an  own-  the  agreement  between  them  it  appears 

ershipof  the  profits,  while  they  are  profits,  that  Philip  Henry  Watts  was  to  receive 

that  one  circumstance  alone  will  constitute  800/.  a  year  out  of  the  profits,  that  is,  out 

a  complete  partnership.    See  p.  *  44  and  n.  of  the  net  profits,  which  could  not  be  as- 

Hence,  a  joint  ownership  of  profits  seems  oertained  until  a  view  was  taken  of  the 

to  be  the  real  test  of  partnership,  since  it  real  state  of  the  accounts  at  the  end  of  the 

is  that  thing  which  by  itself  is  sufilcient  to  year.    But  in  the  mean  time,  doubtless 

constitute  an  actual  partnership,  and  with-  the  money  recovered  in  this  action  would 

out  which  none  ever  exists.    And  in  some  be  the  joint  property  of  both,  and  would 

cases  this  criterion  of  partnership  appears  go  into  the  general  Amd  for  the  benefit  of 

to  be  recognized  by  the  courts.    Thus,  in  both,  until  that  state  of  things  should  arise 

Bond  V.  Pittard,  8  M.  &  W.  857 ;  G.  F.  when  a  division  would  take  place,  and  fixr 

Watts  &  P.  H.  Watts  carried  on  business  tA»  reown  I  am  of  opinion  that  in  this  case 

as  attorneys  and  solicitors  under  an  agree-  the  contract  is  with  both."    See  Wish  v. 

ment  by  which  P.  H.  Watts  was  to  receive  Small,  1  Camp.  881 ;  Barry  v,  Nesham,  8 

in  the  first  place  out  of  the  profits  of  the  M.  G.  &  Sc.  667,  opinion  of  Maule,  J. 

business  the  sum  of  800/.  annually.    But  In  subsequent  notes  the  subject  is  di»- 

he  was  not  to  be  liable  for  any  losses,  and  cussed  at  greater  length, 

was  to  have  a  lien  on  profits  to  indemnify  (d)  Hence,  if  persons,  who  unite  in  a 

him  for  any  losses  he  might  sustain,  by  joint  undertaking,  expressly  declare  that 
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they  do  not  mean  to  become  partners,  the    tinne  tiie  business.    See  Salter  v.  Ham,  81 
law  will  not  hold  them  partners  as  to  each    N.  Y.  821.    In  Stocker  v.  Brockelbank, 
other,  unless  the  actual  relations  into  which    8  Mac.  &  G.  2M;  6  £ng.  L.  &£q.  67; 
they  enter  neutralize  and  negative  their    the  main  question  was  whether  the  plain- 
declarations.    Gill  V,  Kuhn,  6  S.  &  R.  887 ;    tiff  and  the  defendants  were  partners.    The 
Kerr  v.  Potter,  6  Gill,  404 ;  Gilpin  v.  £n-    defendants  were  licensees  of  a  patent,  and 
derby,  5  B.  &  Aid.  954.    But  the  con-    with  the  yiew  of  exercising  and  making  a 
trolling  influence  which  the  courts  give  to    profit  out  of  their  patent  privilege,  en- 
the  intention  of  the  parties,  in  questions    tered  into  a  contract  with  the  plaintiff  for 
of  this  kind,  is  best  illustrated  by  a  large    the  management  of  their  business.    By 
class  of  cases  in  which  the  inquiry  is,    the  deed  executed  by  the  parties  the  de- 
whether  <u  between  themselves  a  person  who    fendants  were  to  Aimish  all  the  capital, 
receives  a  share  of  the  profits  is  a  partner    and  the  plaintiff  was  to  manage  and  gen- 
with  another  person,  or  only  his  agent  and    erally  superintend  the  business,  receiving 
servant    Thus,  if  A.  &  B.  are  engaged  in    therefor  by  way  of  compensation  and  as 
a  particular  trade  of  which  A.,  who  finds    **  salary,*'  a  "  sum  of  money  equal  to  40 
capital,  receives  a  part  of  the  profits,  and    per  cent  upon  the  net  profits."    The  deed 
B.y  who  manages  the  business,  receives  an-    everywhere  and  in  a  careful  and  studied 
other  part,  the  real  relation  between  A.  &    manner  excluded  the  plaintiff  from  any 
B.  may  be  that  of  partners  or  that  of  prin-    interest  in  the  profits.    His  remuneration 
cipal  and  agent,  and  can  be  determined    was  always  spoken  of  as  his  "salary," 
only  by  discovering  firom  the  whole  char-    and  it  was  further  declared  that  the  con- 
acter  of  their  connection,  the  intention    tract  should  not  enure  as  a  contract  of 
with  which  they  formed  it.    Thus,  in  Muz-    partnership,  and  that  the  word  "  partners," 
zy  V.  Whitney,  10  Johns.  226,  A.  &  B.  had    when  used  in  the  deed,  should  be  held  to 
agreed  with  a  turnpike  corporation  to  build    apply  solely  to  the   defendants.    There 
and  comjilete  a  certain  road.    They  after-    were  also  other  provisions  aa    to  what 
wards  contracted  with  C.  "  to  let  him  have    should  be  done  on  the  happening  of  certain 
a  share  of  the  profits,  if  any,  in  making    contingencies.    The  Lord  Chancellor,  in 
the  second  ten  miles  of  the  road,  in  proper-    deciding  the  question  of  partnership,  con- 
tion  to  the  help  he  afforded  in  completing    sidered  it  material  to  take  into  considera- 
tbe  same,  the  one-half  of  it  to  be  taken    tion  the  whole  character  of  the  agreement 
from  A.'s  part,  and  the  other  fi:t)m  B.'s    between  the  parties ;  to  examine  the  gen- 
part."    It  was  held  that  this  agreement    eral  state  of  the  business,  the  nature  of  the 
constituted  no  partnership  between  the    plaintifi^s  interest  given  him  by  the  deed, 
parties,  but  only  appeared  to  be  a  mode  of  the  nature  of  his  remuneration,  and  the 
pay  ipg  C.  for  his  help  and  labor.    In  Raw-    nature  of  his  service.    In  conclusion  of  this 
liikson  i;.  Clarke,  16  M.  &  W.  292,  A.,  a    part  of  the  case,  he  said,  "  I  have  stated 
surgeon  and  apothecary,  sold  out  his  busi-    the  nature  of  the  parties'  interests ;  I  have 
ness  to  B.  and  further  agreed  to  employ    stated  the  nature  of  the  services,  and  the 
himself  for  a  year  in  transferring  his  busi-    express  declaration  that  no    partnership 
ness  to  B., — in  consideration  whereof  B.    should  arise  out  of  the  contract.    Does, 
agreed  to  give  A.  during  the  year  a  moiety    then,  the  interest  which  tiie  party  had  in 
of  the  clear  profits  of  the  trade.    Held,  that    the  amount  of  the  profits  (because  his  re- 
by  this  agreement  A.  &  B.  were  not  nuide    muneration  was  to  be  measured  by  that 
partners;  and  that  upon  a  view  of  the    amount),  constitute  him  a   partner?    I 
whole  deed  it  would  bear  no  other  con-    think  it  ^es  not,  and  I  think  the  author- 
Btruction  than  that  A.  was  to  receive  noth-    ities  are  decisive.    ...  I  therefore  am 
ing  more  than  a  salary  for  the  services  he    clearly  of  opinion  that  in  this  case  there 
was  to  afford  to  B.,  in  helping  him  to  con-    was  no  partnership ;  that  it  was  simply  a 
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contract  of  hiring  andof  serrioe,  the  remn-  Mr.  Tench  the  above  for  his  Bhare  as  an 

neration  to  be  measured  with  reference  to  assistant/'    The  Vice-chancellor  A«/<f,  that 

the  amount  of  the  profits  of  the  business."  this  agreement  constituted  a  partnership. 

So,  in  Hazard  v.  Hazard,  1  Story,  871,  which  was  contrary  to  statute  (22  Geo.  2, 

where  A.  allowed  to  B.,  for  his  services,  ch.  46,  §  11)  as  being  between  an  attorney 

one-third  of  the  profits  of  his  business  for  and  an  unqualified  person ;  and  that  the 

one  year,  iind  one-fourth  for  another;  the  necessary  and  legal  effect  of  the  agree- 

court  hddt  that  the  parties,  not  having  in-  ment,  and  the  policy  of  the  statute,  could 

tended  by  this  agreement  to  become  part-  not  be  escaped  by  the  declaration  of  the 

ners,  did  not  become  so,  wd  that  B.'s  share  party  that  a  partnership  should  not  be  con- 

of  the  profits  was  merely  a  mode  of  paying  stituted.    But  the  case  is  not  necessarily  to 

him  for  his  services  as  agent.    See,  to  the  be  regarded  as  deciding  that  there  was  a 

same  point,  Wilkinson  v.  Frazier,  4  Esp.  partnership  between  the  parties  to  the 

182 ;  Mair  v.  Glennil,  4  M.  &  S.  240 ;  above  contract,  tliough  they  were  also  the 

Geddes  v.  Wallace,  2  Bligh,  270 ;  Baxter  only  parties  to  the  present  suit.    Accord- 

V.  Hodman,  8  Pick.  485 ;  Ross  v.  Drinker,  ing  to  the  common  understanding  of  Ex 

2  Hall,  416 ;  Allen  9.  Dunn,  15  Me.  292 ;  parte  Hamper,  17  Yes.  404,  to  which  case 

M' Arthur  v.  Ladd,  5  Ohio,  431 ;  Motley  v.  the  court  referred  as  its  authority,  an  agree- 

Jones,  3  Ired.  144 ;  Kellogg  o.  Griswold,  ment  of  tlie  above  nature  would  undoubt- 

12  Vt.  291 ;  Steams  v.  Haven,  16  id.  87 ;  edly  have  made  the  parties  partners  as  to 

Mason  v.  Potter,  26  id.  722 ;  Norment  v.  Uiird  persons.    Consequently  the  decision 

Hull,  1  Humph.  820 ;  Lowry  v.  Brooks,  2  in  this  case  may  be  regarded  as  only  de- 

McCord,  421 ;  Bull  v.  Schuberth,  2  Md.  daring  that  a  contract  between  an  attorney 

88;  Wilkinson  v.  Jett,  7  Leigh,  115;  Pot-  and  an  unqualified  person,  which,  being 

ter  t;.  Moses,  1  R.  I.  480 ;  Nutting  v.  Colt,  executed,  made  them  partners  as  to  third 

8  Halst.  Ch.  589 ;  Ogden  v.  Astor,  4  Sandf.  persons,  was  as  much  forbidden  by  the 

811 ;  Price  u.  Alexander,  2  Greene,  427 ;  statute  of  Geo.  2,  ch.  46,  §  11,  as  one  which 

Goode  V.  McCartney,  10  Texas,  198.    The  made  such  persons  partners  as  to  each 

case  of  Tench  v,  Roberts,  6  Madd.  145,  other.    See,  further,  in  illustration  of  the 

note,  at  first  sight,  seems  to  hold  that  per-  general  principle,  Hesketh  v.  Blanchard,  4 

sons  may  be  made  partners  inter  se,  contra-  East,  144 ;  Gibson  v.  Lupton,  9  Bing.  297 ; 

ry  to  their  avowed  and  real  intentions.  Bailey  v.  Clark,  6  Pick.  872;  Drake  v. 

There  the  contract  of  the  parties  was'  in  Ramey,  8  Rich.  87 ;  McCauley  v.  Cleve- 

this  form:  "Mr.  Gregory  Roberts  and  land,  21  Mis.  438;  Taylor  u.  Perkins,  26 

Mr.  James  Tench  agree  as  follows :  Mr.  Wend.  124 ;  Hawes  v.  Tillinghast,  1  Gray, 

James  Tench  to  become  an  assistant  to  289;    Chase  v.  Barrett,  4    Paige,    148; 

Mr.  Roberts,  and  to  take  one-third  part  of  French  v.  Price,  24  Pick,  19 ;  Mo«re  v. 

the  profits  of  the  business,  by  way  and  in  Smith,  19  Ala.  774 ;  Olmstead  v.  Hill, 

lieu  of  a  salary ;  not  to  be  considered  as  a  2  Ark.  846 ;  Newman  v.  Bean,  1  Fost.  98 ; 

partnership.    Mr.  Roberts  agrees  to  allow  Bamett  v.  Smith,  17  III.  565. 
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CHAPTER  VI. 

WHO  ABE  PARTNERS  AS  TO  THIRD  PARTIES. 

SECTION  I. 

GENERAL  GROUNDS  OF  LIABILITT. 

As  we  have  seen  that  it  is  one  of  the  essential  qualities  of  part- 
nership, that  upon  each  partner  rests  an  absolute  liability  for  the 
whole  amount  of  every  debt  due  from  the  partnership,  it  is  of  the 
utmost  consequence,  both  to  the  creditors  of  a  partnership,  and  to 
actual  or  alleged  members  of  it,  to  determine  with  certainty  who 
they  are  upon  whom  this  liability  rests ;  or,  in  other  words,  who 
are  partners  in  respect  to  third  parties  dealing  with  the  firm.  And 
this  question  is  sometimes  as  difficult  as  it  is  important.  It  will 
be  seen,  as  we  go  farther  in  this  chapter,  that  the  authorities  are 
quite  irreconcilable,  and  that  it  is  extremely  difficult  to  draw  from 
them  distinct  and  certain  principles  or  rules.  It  is  certain  that 
persons  may  be  held  as  partners  as  to  third  parties,  who  would  not 
be  deemed  partners  as  between  themselves,  (^aa^ 

The  first  thing  to  be  remembered  is,  that  persons  may  be  charged 
as  partners  of  a  firm,  on  either  one  of  two  perfectly  distinct 
grounds,  to  both  of  which  we  have  already  referred.  One  of  these 
is,  that  the  person  actually  is  a  partner.  The  other  is,  that  he  has, 
with  his  own  knowledge  and  consent,  been  held  forth  as  a  partner, 
to  the  person  having  a  claim,  or  to  the  public  generally.  In  the 
great  majority  of  cases  these  two  causes  unite  ;  that  is,  he  is  held 
forth  as  a  partner  who  actually  is  one.  The  secret  partner,  on  the 
one  hand,  or  the  merely  nominal  partner,  on  the  other,  are  ex- 
ceptions to  the  prevailing  custom ;  but  such  exceptions  do  occur, 
and  not  very  unfrequently  ;  and  then  the  question  is,  what  are  the 
rules  of  law  in  regard  to  them  ? 

{aa)  Griefft;.  BoudonBqnie,  IS  La.  Ann.  681. 
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The  first  which  we  state  is,  that  the  liability  of  a  partner  is  fast- 
ened upon  any  person  just  as  absolutely,  and  to  all  intents  and 

purposes,  by  either  one  of  these  causes  alone,  as  by  both  of 
*  62      them  *  together.    And  the  reason  is  obvious.     If  a  man  is 

in  fact  a  partner  in  a  mercantile  or  other  partnership,  the 
mere  circumstance  that  he  has  been  able  to  conceal  this  partner- 
ship from  the  world  affords  no  reason  whatever  why  he  should 
not   share   in   the   liabilities    of  the    known  partners,  (a)     We 

(a)  That  one  who  is  a  partner  in  fact,  ing.  One  of  them  is,  that  a  man  who 
though  not  known  to  be  so,  is  liable  upon  shares  in  the  profits,  although  his  name 
all  the  partnership  engagements  to  the  may  not  be  in  the  firm,  is  responsible  for 
same  extent  as  though  his  name  had  never  all  its  debts.  Another  more  applicable  to 
been  concealed,  is  one  of  the  oldest  and  tlie  subject  under  consideration,  is,  that  a 
best  established  doctrines  of  partnership  partner,  certainly  the  acting  partner,  has 
law.  In  Hoare  v.  Dawes,  2  Doug.  871,  power  to  transact  the  whole  business  of 
Lord  Mansfield  said :  "  I  considered  them  the  firm,  whatever  that  may  be,  and  con- 
at  first  as  a  sort  of  dormant  partners.  The  sequently  to  bind  his  partners  in  such 
law  with  respect  to  them  is  not  disputed,  transactions  as  entirely  as  himself.  This 
namely,  that  they  are  liable  when  discov-  is  a  general  power,  essential  to  the  well 
ered,  because  they  would  otherwise  receive  conducting  of  business,  which  is  implied 
usurious  interest  without  risk."  And  in  in  the  existence  of  a  partnership.  When 
Sairille  v.  Robertson,  4  T.  B.  725,  Lord  then  a  partnership  is  formed  for  a  particu- 
Kenyon,  C.  J.,  said,  "It  is  clear  that  if  all  lar  purpose,  it  is  understood  to  be  in  itself 
these  parties  had  been  partners  at  the  time  a  grant  of  power  to  the  acting  members 
when  these  goods  were  furnished,  though  of  the  company  to  transact  its  business 
that  circumstance  were  not  known  to  the  in  the  usual  way.  If  that  business  be  to 
plaintifi*,  they  would  all  have  been  liable  buy  and  sell,  then  the  individual  buys  and 
for  the  value  of  the  goods.  It  is  equally  sells  for  the  company,  and  every  person 
clear  that  such  an  action  might  be  main-  with  whom  he  trades,  in  the  way  of  its 
tained  against  the  dormarit  partners  alone,  business,  has  a  right  to  consider  him  as 
unless  they  pleaded  in  abatement."  Coope  the  company,  whoever  may  compose  it 
V,  Eyre,  1  H.  Bl.  48 ;  Gonthwaite  v.  Duck-  It  is  usual  to  buy  and  sell  on  credit  ,*  and 
worth,  12  East,  421 ;  Swan  v.  Steele,  7  id.  if  it  do  so,  the  partner,  who  purcliases  on 
210;  Ex  parte  Baleigh,  8  Mont.  &  Ayr.  credit  in  the  name  of  the  firm,  must  bind 
670;  Evans  v.  Drummond,  4  Esp.  89;  the  firm.  This  is  a  general  authority 
Ex  parte  Cellar,  1  Bose,  297 ;  Dyke  v,  held  out  to  the  world,  to  which  tlie  world 
Brewer,  2  C.  &  Eir.  828.  The  whole  doc-  has  a  right  to  trust.  The  articles  of  co- 
trine  on  the  subject  is  thus  stated  by  partnership  are  perhaps  never  published. 
Marshall,  C.  J.,  in  Winship  v.  Bank  of  They  are  rarely  if  ever  seen,  except  by 
the  United  States,  6  Pet.  561 :  "  Partner-  the  partners  themselves.  The  stipulations 
ships  for  commercial  purposes,  for  trading  they  may  contain  are  to  regulate  the  con- 
with  the  world,  for  buying  and  selling  duct  and  rights  of  the  parties  as  between 
from  and  to  a  great  number  of  individuals,  themselves.  The  trading  world,  with 
are  necessarily  governed  by  many  general  whom  the  company  is  in  perpetual  inter- 
principles,  which  are  known  to  the  public,  course,  cannot  individually  examine  these 
which  subserve  tlie  purpose  of  justice,  articles,  but  must  trust  to  the  general 
and  which  society  is  concerned  in  sustain-  power  contained  in  all  partnerships.    The 
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hold  that  a  secret  partner  is  *  liable  upon  all  the  acting  *  68 
partner's  contracts  made  within  the  usual  scope  of  the  part- 
nership business,  whether  such  contracts  are  really  on  partner- 
ship account,  or  not.  It  might  perhaps  be  said,  that  as  no 
credit  is  given  to  the  secret  partner,  and  as  his  liability  is 
wholly  founded  upon  his  interest,  if  it  were  shown  that  in 
fact  he  had  no  interest  in  a  particular  transaction,  he  ought  not 
to  be  bound  with  reference  to  it,  even  though  it  were  apparently 
within  the  regular  course  of  the  business  carried  on  by  the  part- 
nership. And  there  are  cases  in  which  the  court  seems  to  adopt 
this  view.  But  we  think  the  rule  we  have  above  stated  rests 
upon    the    better  reason    and  the    stronger    authority.  (J)      It 

acting  partners  are  identified  with  the  founded  on  the  idea  that,  if  partners  are 
company,  and  have  a  right  to  conduct  its  not  openly  named,  the  resort  to  them 
usual  business  in  the  usual  way.  This  must  be  connected  with  some  knowledge 
power  is  conferred  by  entering  into  the  of  the  secret  stipulations  between  the  part- 
partnership,  and  is  perhaps  neyer  to  be  ners,  which  may  be  inserted  in  the  articles, 
found  in  the  articles.  If  it  is  to  be  re-  But  this  certainly  is  not  correct.  The 
strained,  fair  dealing  requires  that  the  responsibility  of  unavowed  partners  de- 
restriction  should  be  made  known.  These  pends  on  the  general  principles  of  com- 
stipulations  may  bind  the  partners,  but  mercial  law,  not  on  the  particular  stipula- 
ought  not  to  afiect  those  to  whom  they  are  tion  of  the  articles/'  S.  C.  5  Mason,  176 ; 
unknown,  and  who  trust  to  the  general  Armstrong  v.  Hussy,  12  S.  &  R.  816; 
and  well-established  commercial  law.  See  Mifflin  v.  Smith,  17  id.  165 ;  Graeff  v. 
Richardson  v.  Farmer,  86  Mo.  85.  Hitchman,  5  Watts,  454 ;  Giyen  v.  Albert, 
"  The  counsel  for  the  plaintiff  in  error  5  W.  &  S.  888 ;  Bisel  r.  Hobbs,  6  Bhickf 
supposes,  that  though  these  principles  479;  Braches  v.  Anderson,  14  Mis.  441; 
may  be  applicable  to  an  open  avowed  Church  v.  Sparrow,  5  Wend.  228 ;  Baxter 
partnership,  they  are  inapplicable  to  one  v.  Clark,  4  Ired.  127 ;  Everitt  v.  Chapman, 
that  is  secret.  Can  this  distinction  be  6  Conn.  847 ;  Reynolds  v.  Cleayeland,  4 
maintained  ?  If  it  could,  there  would  be  Cowen,  282 ;  Kelley  v.  Hurlburt,  5  id. 
a  difierence  between  the  responsibility  of  584;  In  re  Warren,  Daveis,  824;  Hadfield 
a  dormant  partner,  and  one  whose  name  v.  Jameson,  2  Munf.  66;  Grosvenor  v. 
was  to  the  articles.  But  their  responsi-  Lloyd,  1  Met.  19 ;  McDonald  v.  Millandon, 
hility,  in  all  partnership  transactions,  is  5  Louis,  406,  408 ;  Lea  v,  Gnice,  18  S.  & 
admitted  to  be  the  same.  Those  who  M.  656;  Smith  v.  Smith,  7  Fost.  244; 
trade  with  a  firm  on  the  credit  of  indi-  Brooke  v.  Washington,  8  Gratt.  248 ;  Hill 
Tiduals  whom  they  belieye  to  be  members  v,  Voorhies,  22  Penn.  680 ;  Griffith  v. 
of  it,  take  upon  themselves  the  hazard  Bufilmi,  22  Yt.  181;  Pratt  v.  Langdon, 
that  their  belief  is  well  founded.  If  they  12  Allen,  544.  A  secret  partner  cannot 
are  mistaken,  they  must  submit  to  the  avoid  his  liability  to  creditors  by  showing, 
oonsequences  of  their  mistake ;  if  their  be-  that,  according  to  the  law  of  the  place 
lief  be  verified  by  the  fiust,  their  claims  on  where  it  was  made,  the  contract  of  part- 
the  partners,  who  were  not  ostensible,  are  nership  as  between  the  parties  was  void, 
as  valid  as  on  those  whose  names  are  in  Oakley  v,  Aspinwall,  2  Sandf.  7. 
the  firm.     This  distinction  seems  to  be  (6)  In  Etheridge  v.  Binney,  9  Pick.  272, 

6 
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*  64      *  has  been  held,  that  a  judgment  obtained  against  an  osten- 
sible partner,  upon  a  note  given  by  him  in  his  own  name  in 

where  the  two  Binneys  and  John  Winship  and  as  he  coold  not  have  taken  the  hill  on 
carried  on  the  manufacture  of  soap  and  Shaw's  credit,  I  am  of  the  opinion  that 
candles  in  partnership^  but  in  tlie  name  of  the  plaintiff  cannot  recover.  I  ground 
John  Winship  alone,  the  principal  ques-  myself  on  these  circumstances,  that  Mr. 
tion  in  the  case  being  whether  the  Binnejs  Shaw  was  an  unknown  partner,  and  that  the 
were  liable  for  moneys  borrowed  by  Win-  bill  was  not  accepted  for  a  debt  from  him, 
ship,  the  court  instructed  the  jury  that  but  for  the  raising  of  money  from  which 
"  The  name  of  the  firm  here  being  only  he  had  no  benefit."  See,  also.  Young  v. 
the  name  of  the  individual,  a  note  offered  Hunter,  4  Taunt.  688,  opinion  of  Gibbs, 
in  that  name,  unaccompanied  by  any  rep-  J. ;  Ex  parte  Bolitho,  Buck,  100.  See 
resentation,  would  of  course  import  only  Miller  v.  Maince,  6  Hill,  114.  But  the 
a  promise,  of  John  Winship  alone,  and  the  doctrine  of  these  decisions  is  certainly 
credit  being  given  to  him  alone,  the  cred-  controverted  by  better  considered  and 
itor  woidd  not  recover  against  the  firm,  more  weighty .  adjudications.  Lloyd  v; 
without  proving  that  the  money  actually  Ashby,  supra,  was  afterwards  reconsid- 
went  into  the  funds  of  the  firm.  But  if  ered  in  the  Eing^s  Bench,  and  the  court 
the  borrowing  partner  states  that  he  is  were  of  opinion  that  the  plaintiff  was 
one  of  a  company,  and  that  he  borrows  entitled  to  recover,  and  a  new  trial  was 
money  for  the  company,  or  purchases  granted.  2  B.  &  Aid.  23.  The  principle 
goods  for  their  use,  then,  as  there  is  such  of  tlie  decision  in  Vere  v.  Ashby,  10  B.  & 
company,  and  as  they  have  given  him  0.  288,  is  the  same  with  that  in  2  B.  & 
authority  to  use  the  company  credit  to  a  Aid.  23 ;  and  in  Wintle  v.  Crowther,  1  C. 
certain  extent,  and  as  the  creditor  will  have  &  6.  316,  Bayley,  B.,  referring  to  the 
no  means  of  knowing  whether  he  is  acting  above  cases,  said,  "  Notwithstanding  these 
honestly  towards  his  associates  or  other-  cases,  we  are  of  opinion,  that  when  a  part- 
wise,  and  he  lends  the  money  or  sells  the  nership  name  is'  pledged,  the  partnership, 
goods  on  the  fiiith  of  such  representation,  of  whomsoever  it  may  consist,  and  whether 
the  company  will  be  bound,  unless  they  the  partners  are  named  or  not,  and  whether 
prove  that  the  contract  was  for  his  private  they  are  known  or  secret  partners,  will  be 
benefit,  and  known  to  be  so  by  the  cred-  bound  unless  the  title  of  the  person  who 
itor."  In  Lloyd  v.  Ashby,  2  C.  &  F.  188.  seeks  to  charge  them  can  be  impeached." 
There,  assumpsit  was  brought  on  a  bill  See  Nichols  v.  Cheairs,  4  Sneed,  229.  In 
of  exchange,  accepted  by  "  Ashby  &  Row-  Ross  v.  Decy,  2  Esp.  469,  the  action  was 
land."  The  question  was  whether  Shaw,  for  goods  sold  and  delivered ;  plea  set  off. 
a  dormant  partner  with  Ashby  &  Rowland,  The  plaintifis  entered  into  partnership  as 
was  liable  on  the  above  acceptance.  Shaw  grocers,  Ross  to  keep  the  shop  in  his  own 
was  not  known  as  a  partner,  nor  did  his  name  only.  He  sold  to  the  defendant  the 
name  appear  in  the  partnership  transac-  goods  for  the  price  of  which  the  present 
tions.  The  bill  in  question  was  accepted  action  was  brought.  The  defendant  had 
in  a  matter  having  no  relation  to  the  part-  done  business  for  Ross  on  his  separate  ac- 
nership  business.  Abbott,  C.  J. :  If  Shaw  count  to  a  greater  amount  than  the  demand 
had  been  known  to  be  a  partner,  I  should  now  made  against  him  by  tlie  partnership ; 
have  held  that  it  was  taken  on  liis  credit ;  and  this  he  offered  to  set  off.  Lord  Een- 
and  that,  unless  there  was  fraud  in  the  yon  was  of  opinion,  that  the  set-off  was 
plaintiff,  he  would  be  entitled  to  recover  good ;  his  lordship  said,  the  plaintifis  had 
on  it  against  Shaw  ;  but  as  the  plaintiff  subjected  themselves  to  it,  by  holding  out 
did  not  know  that  Shaw  waa  a  partner,  &lse  colors  to  the  worid,  by  permitting 
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the  course  *  of  the  partnership  business,  his  copartner  being  *  65 
unknown  to  the  creditor,  was  no  bar  to  a  joint  action  upon 
the  same  note  against  both  the  ostensible  and  the  secret  partner,  (^c) 
But  we  think  this  doctrine  opposed  to  the  weight  of  American  au- 
thority ;  and,  upon  the  ground  that  a  partnership  debt  is,  in  this 
respect,  joint  only  and  not  joint  and  several,  a  judgment  against 
the  ostensible  partner  or  partners,  though  unsatisfied,  may  be 
pleaded  in  bar  to  a  subsequent  suit  upon  the  same  cause  of  action, 
where  both  the  ostensible  and  the  secret  partners  are  joined  as 
defendants.  ((2)  It  has,  however,  been  said,  that  the  law  as  to 
dormant  partners  is  confined  to  commercial  partnerships,  and 
does  not  extend  to  speculations  in  land,  (^e) 

Rosa  to  appear  as  the  sole  owner ;  that  it  Foyntz,  8  B.  Mon.  178;  Scott  v.  Colme- 

was  possible  the  defendant  would  not  have  suil,  7  J.  J.  Marsh.  416 ;  Dennett  v.  Chick, 

tnuted  Ross  only,  if  he  had  not  considered  2  Greenl.  191 ;  Nichols  v.  Cheairs,  4  Srieed, 

the  debt  due  to  himself  as  a  security  against  229. 

the  counter  demand.     Furthermore,  not       (d)  Robertson  v.  Smith,  18  Johns.  469 ; 

only  is  a  secret  partner  bound  by  all  trans-  Ward  v.  Johnson,  13  Mass.  148 ;  Smith  v. 

actions  within  the  scope  of  the  partnership  Black,  9  S.  &  B.  142 ;  Moale  v.  Hollins,  11 

business,  whether  on  partnership  account  Gill  &  Johns.  11 ;  Willings  v.  Consequa,  1 

in  /artf  or  not,  but  in  Bobinson  v,  Wilkin-  Peters,  C.  C.  301 ;  Anderson  v.  Iicvan,  1 

son,  3  Price,  538,  it  is  said  to  be  "  clear  W.  &  S.  334.     See,  furthei;.  Pierce  v, 

law  that  a  dormant  partner  cannot  dis-  Kearney,  6  Hill  (N.  Y.),  94;  Moss  v.  Mc- 

charge  himself  from  liability  to  pay  the  CuUough,  id.  185, 186 ;  Ward  v.  Motter,  2 

debts  of  a  creditor  through  the  medium  of  Bob.  (Va.)  559,  560  ;  Nichols  v,  Anguera, 

his  ostensible  partner  by  any  acts  of  his  2  Mills,  290 ;  Grafton  v.  The  United  States, 

during  the  concealment  of  the  unknown  3  Story,  649 ;  United  States  v.  Cushman, 

partner."    There,  Wilkinson  was  a  secret  2  Sumn.  438 ;  Gibbs  v.  Bryant,  1  Pick, 

partner  with  Cay  in  a  yessel.    The  plain-  121;  Peters  v.  Sandford,  1  Denio,  224; 

tilT  supplied  the  vessel  with  stores  on  the  Van  Valen  v.  Bussell,  13  Barb.  598 ;  Ledam 

credit  of  Cay ;  took  Cay's  sole  bills  for  the  v.  Hodges,  4  McLean,  51 ;  How  v.  Kane,  2 

amount  of  his  debt;  allowed  him  to  renew  Chand.  222;  Philson  v.  Bampfield,  1  Bre- 

them  when  due,  and  afterwards.  Cay  prov-  vard,  202.    Whether,  if  a  creditor  has  lost 

ing  insolvent,  compounded  with  him  for  his  right  of  action  against  all  the  partners 

the  unpaid  portion  of  the  debt,  and  received  by  obtaining  judgment  against  the  ostensi- 

as  security  the  acceptance  ofa  third  person,  ble  partner  alone,  equity  will  relieve  him 

But  the  fact  of  Wilkinson's  interest  in  the  as  against  the  dormant  partners  when  dis- 

ship  being  unknown  to  the  plaintiff  during  covered,  see  Penny  v.  Morton,  4  Johns. 

*  the  time  of  these  several  transactions,  it  Ch.  566 ;  Willings  v.  Consequa,  1  Peters 

was  held  that  he  was  not  discharged  by  C.  C.  801;  Smith  i;.  Black,  9  S.  &  B.  142; 

any  thing  that  had  taken  place.    A  similar  Ledam  u.  Hodges,  4  McLean,  51 ;  How  v. 

decision  was   made    in    Chamberlain  v.  Kane,  2  Chand.  222. 
Madden,  7  Rich.  395.  (e)  Pitts  v.  Waugh,  4  Mass.  424;  Smith 

(c)  Sheehy  i;.  Mandeville,  6  Cranch,  v.  Jones;  3  Fairf.  382 ;  Smith  v.  Bumham, 

253.    See  Van  Ness  v.  Forrest,  8  id.  80;  3  Sumn.  470.    See  post,  ch.  11,  §  8. 
Watson  r.  Owens,  1  Rich.  Ill ;  Brozel  v. 
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If  such  be  the  law  in  regard  to  one  who  is  an  actual  but  a 
secret  partner,  on  the  other  hand,  if  he  be  not  a  partner  in  fact, 
but  has,  for  or  without  a  reason,  suffered  those  who  dealt  with  the 
firm,  or  any  one  of  them,  to  believe  that  the  firm  had  the  guaranty 
of  his  liability  as  partner,  and  thus  gave  to  the  firm  his  credit, 
there  are  no  grounds  whatever  for  permitting  him  to  refuse  to 
satisfy  that  guaranty,  merely  because  the  actual  relation  between 
him  and  the  partnership  would  not  of  itself  have  created  it.  (/) 
To  give  to  such  a  circumstance  this  effect  would  be  to  sanction  an 
obvious  and  easy  fraud.  It  may  however  be  said  that  he  is  liable 
as  a  partner  only  to  those  who  have  been  led  with  his  consent  to 
believe  him  a  partner,  and  who  have  trusted  the  firm  on  his 

credit.  (^) 
*  66        *But  when  we  go  further  and  seek  to  determine  the  exact 

facts  and  rules  which  decide  whether  a  person  is  liable,  either 
as  actual  partner  or  as  ostensible  partner,  we  find  a  considerable 
difficulty.    These  questions  we  now  proceed  to  consider. 


(/)  Toung  V.  Axfell,  cited  in  Waugh  v.  he  becomes,  a«  against  all  the  rest  of  the 

Caryer,  2  H.  Bl.  285.    There  the  question  world,  a  partner,  not  upon  the  ground  of 

was,  whether  Mrs.  Axtell  was  liable  as  the  real  transaction  between  them,  but 

partner,  with  the  defendant  for  coals,  sold  upon  principles  of  general  policj,  to  pre- 

and  delivered  bj  the  plaintiff.    An  agree-  vent  the  frauds  to  which  creditors  would 

ment  was  in  evidence,  from  which  a  part-  be  liable,  if  they  were  to  suppose  that  they 

nership  inter  se  was  attempted  to  be  proved ;  lent  their  money  upon  the  apparent  credit 

but,  it  being  shown  that  bills  were  made  of  three  or  four  persons,  when,  in  &ct,  they 

out  for  goods  sold  to  her  customers  in  their  lent  it  only  to  two  of  them,  to  whom,  with- 

joint  names.  Lord  Mansfield  said :  **  How-  out  the    others,  they  would   have   lent 

ever,  as  she  suffered  her  name  to  be  used  nothing,"    See  fdrther,  in  illustration  of 

in  the  business,  and  held  herself  out  as  a  the  general  principle,  De  Berkom  v.  Smith, 

partner,  she  was  certainly  liable,  though  1  Esp.  29 ;  Guidon  v.  Robson,  2  Camp, 

the  plaintiff  did  not,  at  the  time  of  deal-  802 ;  Parsons  v.  Crosby,  6  Esp.  199 ;  Ex 

ing,  know  that  she  was  a  partner,  or  that  parte  Watson,    19  Yes.    461 ;    Ex  parte 

her  name  was  used."    The  ground  upon  Matthews,  8  Yes.  &  B.  125;  Dolman  u. 

which  persons  held  out  as  partners  are  Orchard,  2  C.  &  P.  104 ;  Steams  v.  Haven, 

made  liable,  as  such,  to  third  persons,  is  14  Yt  540 ;  Cottrill  v.  Yandnzen,  22  d., 

thus  stated  by  Lord  Chief  Justice  Eyre  511 ;  Furber  v.  Carter,  11  Humph.  271 ; 

in  Waugh  v.  Carver,  supra :  **  Now  a  case  Perry  v,  Randolph,  6  S.  &  M.  835.    See, 

may  be  stated,  in  which  it  is  the  clear  sense  also,  post,  ch.  6,  §  5 ;  Fisher  v.  Bowles,  20 

of  the  parties  to  the  contract,  that  they  Bl.  896 ;  Irwin  v.  Conklin,  86  Barb.  64 ; 

shall  not  be  partners ;  that  A.  is  to  con-  Bums  v.  Rowlands,  40  id.  868 ;    Moss  v. 

tribute  neither  labor  nor  money ;  and  to  go  Jerome,  10  Bosw.  220 ;  Mofikt  v.  Moffiit^ 

still  further,  not  to  receive  any  profits,  id.  468. 
But  if  he  will  lend  his  name  as  a  partner,       iff)  Wood  v.  Pennell,  51  Me.  52. 
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SECTION  II. 

WHEN  A  PERSON  IS  LIABUE  AS  ACTUAL  PARTNER. 

The  cases  on  this  subject  are  not  easily  reconciled,  nor  is  the 
language  used  in  relation  to  it  always  admissible,  or  indeed  intel- 
ligible. All  that  we  have  said  in  the  preceding  chapter  has  some 
bearing  upon  the  subject  of  this,  for  if  one  certainly  is  a  partner  in 
relation  to  others  who  are  copartners,  he  is  so  in  relation  to  third 
persons  dealing  with  the  firm.  It  is  true,  as  we  have  already  inti- 
mated, and  shall  hereafter  state  more  fully,  that  partners  may,  by 
an  agreement  made  among  themselves,  which  is  also  made  known 
to  their  customers,  importantly  qualify  the  obligations  of  one 
•  partner  or  another  in  reference  to  these  customers.  Still  ♦  67 
it  is  also  true,  that  the  tests  already  exhibited,  as  those 
by  which  we  may  determine  who  is,  as  to  the  partnership  itself,  a 
member  of  it,  will  be  useful  when  the  question  comes,  is  he  a 
member  of  it  as  to  others. 

Thus,  we  have  already  seen  that  a  community  of  interest  in  the 
profits  is  essential  to  a  partnership,  and  generally,  at  least,  that 
such  community  will  suffice  to  constitute  a  partnership.  (^)  '  But 
it  is  certain  that  every  interest  in  the  profits  is  not  sufficient  to 
make  a  person  a  partner,  or  liable  as  a  partner.  In  a  recent  Eng- 
lish case  it  was  held  that  participation  in  the  profits  is  not  a  deci- 
sive proof  of  partnership,  unless  the  participation  is  such  as  to  con- 
stitute the  relation  of  principal  and  agent  between  the  person  taking 
the  profits  and  those  actually  carrying  on  the  business.  (///) 
The  very  customers  and  creditors  of  a  firm  may  be  said  to  have 
some  interest  in  tlie  profits.  They  depend  upon  them  as  the 
fund  for  payment  of  their  debts,  and  they  are  said  to  have,  as 
we  shall  see,  a  kind  of  lien  upon  them  for  tliis  purpose.  To  go 
nearer  to  the  partnership,  however,  it  is  more  obvious  that  the 
employees  of  the  firm  have  an  indirect  interest  in  the  profits,  al- 
though no  property  in  them  ;  for  to  these  they  look  for  their  sala- 
ries and  wages.     Out  of  this  fund  these  are  paid ;   and  every 

(^  Dnryea  v.  Burt,  28  Cal.  569.    See       (///)  BuUen  v.  Sharp,  Law  R«p.  1  a 
Pratt  17.  Langdon,  12  AUen,  644,  and  97    P.  86. 
Mass.  97. 
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payment  of  his  annual  salary  to  a  clerk  diminishes  by  just  so  much 
the  funds  which  would  go  to  the  payment  of  the  debts.  Now,  it 
is  very  frequently  said,  that  the  taking  of  the  profits  takes  from 
the  fund  to  which  the  creditors  look  for  payment,  and  that  this  is 
the  reason  why  the  taker  is  held  liable  to  the  creditors.  (^)  But 
as  every  payment  from  the  funds  has  precisely  this  effect,  and 
every  payee  certainly  does  not  become  liable  for  the  debts  of  the 
firm,  it  is  obvious  that  this  reason  is  not,  of  itself,  and  expressed 
in  these  general  terms,  a  sufficient  one. 

Lord  Eldon  said  (A) :  ^^  The  cases  have  gone  to  this  nicety, 
upon  a  distinction  so  thin,  that  I  cannot  state  it  as  established 
upon  due  consideration,  that,  if  a  trader  agrees  to  pay  another  per- 
son,  for  his  labor  in  the  concern,  a  sum  of  money,  even  in  propor- 
tion to  the  profits,  equal  to  a  certain  share,  that  will  not  make  him 

a  partner ;  but  if  he  has  a  specific  interest  in  the  profits 
*  68     themselves,  as  profits,  he  is  a  partner."    Afterwards,  in  *  the 

same  case,  as  if  in  explanation  and  certainly  in  confirmation 
of  this,  he  says :  "  It  is  clearly  settled,  though  I  regret  it,  that  if  a 
man  stipulates  that,  as  the  reward  of  his  labor,  he  shall  have,  not 
a  specific  interest  in  the  business,  but  a  given  sum  of  money,  even 
in  proportion  to  a  given  quantum  of  the  profits ;  that  will  not 
make  him  a  partner ;  but  if  he  agrees  for  a  part  of  the  profits  as 
such,  giving  him  a  right  to  an  account,  though  having  no  property 
in  the  capital,  he  is,  as  to  third  persons,  a  partner."  In  another 
case,  (t)  he  says,  more  briefly,  but  evidently  intending  to  express 
the  same  rule :  ^^  The  ground  is  settled,  that,  if  a  man,  as  a  reward 
for  his  labor,  chooses  to  stipulate  for  an  interest  in  the  profits  of  a 
business,  instead  of  a  certain  sum  proportioned  to  those  profits,  he 
is,  as  to  third  persons,  a  partner."  •  The  inference  from  this,  and 
perhaps  a  justifiable  inference,  has  been,  that  if  a  clerk,  for  example, 
agrees  to  take  one-twentieth  part  of  the  profits  of  a  firm,  he.  becomes 
liable  as  a  partner ;  but  if  he  agrees  to  take  a  sum  of  money  equal 
to  one-twentieth  part  of  the  profits,  he  is  not  a  partner ;  but  we 

(g)  De  Grey,  C.  J.,  seems  first  to  have  share  in  the  loss.    And  if  any  one  takes 

stated  this  proposition  in  Grace  v.  Smith,  part  of  the  profits,  he  takes  part  of  that 

2  W.  Bl.  998.    The  hinguage  he  there  fiind  on  which  the  creditor  of  the  trader 

makes  use  of,  and  which  has  since  been  relies  for  his  payment." 

quoted  with  approbation  in  innumerable  {h)  Ex  parte  Hamper,  17  Ves.  404. 

cases,  is :  **  Every  man  who  has  a  share  of  (t)  Ex  parte  Rowlandson,  1  Rose,  91. 
the  profits  of  a  trade  ought  also  to  bear  his 
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cannot  admit  that  this  is  a  strictly  necessary  inference  from  Lord 
Eldon's  statements,  or  a  reasonahle  or  a  useful  rule. 

It  cannot  be  denied  that  this  declaration,  so  understood,  has  had 
great  influence  upon  the  courts  and  the  profession.  CoUyer  says, 
^^It  must  be  admitted  that  his  lordship's  dicta  upon  this  subject 
have  received  the  sanction  of  the  most  eminent  practitioners  at 
the  bar."  (^  )  In  this  country  they  have  been  at  least  as  generally 
adopted.  We  have  reason  to  believe  that,  for  many  years,  in  v^ 
rious  parts  of  this  country,  numerous  contracts  of  this  kind  have 
been  drawn,  carefully  using  the  language  which  Eldon  is  supposed 
to  have  made  safe^  by  the  distinction  he  asserted.  Nor  is  it  diffi- 
cult to  account  for  this.  For,  to  say  nothing  of  the  immense 
authority  of  so  eminent  a  judge,  his  words  so  understood  supply 
a  clear,  simple,  and  easily  applicable  rule  for  the  avoidance  of  a 
great  danger.  They  tell  the  lawyer  who  would  draw  a  contract  of 
this  kind,  how,  by  a  mere  formula,  he  can  guard  his  clients  from 
a  great  uncertainty;  the  inconvenience  of  which  might  other- 
wise suffice  to  prevent  the  proposed  arrangement.  As 
•  a  convenient  rule,  much  may  be  said  of  it ;  but  as  stn  *  69 
accurate  one,  it  must  be  spoken  of  very  differently. 

It  is  indeed  very  remarkable,  that  a  rule,  or  a  distinction,  to 
which  Lord  Eldon  strongly  objects,  not  merely  "  doubting,"  but 
positively  affirming  his  dislike,  and  which  he  lays  down,  as  he  says, 
under  the  constraint  of  irresistible  authority,  should  since  have 
been  generally  adopted,  not  so  much  on  his  authority,  as  on  his 
assertion  of  preceding  authority,  when  in  j)oint  of  fact  no  such  au- 
thority can  be  found,  or,  so  far  as  any  accessible  evidence  goes,  can 
now  be  believed  to  have  existed.  The  only  case  in  the  books,  to 
which  he  can  be  supposed  to  refer,  (A;)  on  the  one  hand,  would  not 
justify  a  specific  rule  of  this  kind,  and  on  the  other  does  not  seem 
to  coutaia  any  thing  calling  for  animadversion  or  regret. 

We  cannot  but  think  that  Lord  Eldon  has  been  misunderstood, 
and  perhaps  misreported.  If  the  first  of  the  three  paragraphs 
above  quoted  stood  alone,  it  would  not  conflict  with  the  current 
of  authority  existing  at  that  time,  nor  with  the  general  and  best 
established  principles  of  the  law  of   partnership ;   but  neither 

(j)  Collyer  on  Partnership,  Perkins's    Brockelbank,  8  Mac.  &G.  250;  5  Eng.  L. 
ed.  §  40.    See  the  fonn  and  terms  of  the    &  Eq.  67.  I 

agreement  before  the  court  in  Stocker  v.       (k)  Grace  v.  Smith,  2  Wm.  Bl.  998. 
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would  it  express  or  justify  the  rule  drawn  from  it.  If  one  prom- 
ises to  pay  another  a  sum  of  money  equal  to  one-twentieth  of  the 
profits,  "  that  will  not,"  says  Lord  Eldon,  "  make  him  a  partner." 
Certainly  it  will  not ;  it  will  raise  a  presumption  that  he  is  not  a 
partner,  which  can  be  rebutted  only  by  showing  from  other  parts 
of  the  contract  or  by  other  means  that  he  is  a  partner.  ^^  But  if 
he  has  a  specific 'interest  in  the  profits  themselves,  as  profits,  he  is 
a  partner."  Undoubtedly  he  is ;  every  principle  of  the  law  of 
partnership  leads  to  this  conclusion.  But  if  the  trader  agrees  to 
pay  to  him  one-twentieth  part  of  the  profits^  this  does  not  necessor 
rUy  give  him  a  specific  interest  in  the  profits  themselves^  as  profits. 
And  in  the  supposition  that  it  has  this  efiect,  lies,  we  think,  the 
mistake.  So,  in  the  third  of  the  passages  above  quoted,  it  is  said, 
^^  if  a  man  chooses  to  stipulate  for  an  interest  in  the  profits  of  a 
business,  he  is  as  to  third  persons,  a  partner."  Undoubtedly, 
again  ;  but  a  stipulation  that  he  shall  have  a  definite  aliquot  part 
of  the  profits,  for  his  services,  is  not  a  stipulation  ^^  for  an  interest 
in  the  profits  of  a  business."    K  the  word  "  interest "  be  used 

here  in  the  broad  sense  necessary  to  make  it  true  that  such 
*  70      a  *  bargain  gives  an  interest  in  the  profits,  then  such  an 

interest  is  not  sufiicient  to  make  a  man  a  partner ;  and  if  it 
be  used  in  the  restricted  and  technical  sense  in  which  one  who  has 
an  interest  in  the  profits  is  accurately  said  to  be  made  thereby  a 
partner,  then  it  is  not  true  that  a  bargain  for  a  definite  part  of  the 
profits  gives  the  receiver  "  an  interest  in  the  profits,  as  such."  We 
doubt  whether  either  of  these  two  passages,  or  the  two  together, 
would  have  given  rise  to  this  construction,  or  to  this  rule.  The 
trouble  lies  with  the  other  passage  which  we  have  quoted.  Here, 
Lord  Eldon  uses  a  difierent  phrase  from  that  which  he  employs  in 
the  other  two.  He  says,  "  but  if  he  agrees  for  a  part  of  the  profits, 
he  is  a  partner."  He  certainly  seems  to  use  this  phrase  as  the 
exact  equivalent  of  the  other ;  that  is,  he  appears  to  think  that  a 
bargain  for  a  definite  part  of  the  profits  for  services  or  any  other 
consideration,  and  a  bargain  to  become  interested  in  the  profits,  are 
one  and  the  same  thing.  Here,  we  say,  is  the  mistake ;  nor  should 
we  have  much  doubt  that  it  was  a  mistake  made  for  Lord  Eldon 
and  not  by  him,  were  it  not  for  the  regret  he  expresses.  Such  a 
view  leads  to  a  conclusion,  to  a  distinction,  to  a  rule,  which  might 
well  be  regretted,  because  they  have  no  truth  and  no  foundation. 
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Bat  if  he  only  meant  to  say,  what  we  should  otherwise  incline  to 
suppose  that  he  meant  (even  at  the  necessity  of  believing  him  mis- 
reported  as  to  a  few  words),  then  we  do  not  see  any  thing  to  cause 
either  his  surprise  or  regret. 

What  we  mean  is  this.  The  principles  of  the  law  of  partner* 
ship  lead  decidedly  to  the  conclusion,  that  if  a  trader  makes  an 
arrangement  in  regard  to  a  commercial  business  or  transaction 
with  another  person,  by  reason  whereof  that  other  person  becomes 
interested  as  the  first  is  interested  (no  matter  in  what  proportions) 
in  the  resulting  profits,  while  they  are  undivided  and  remain  as 
profits,  these  two  are  certainly  partners.  And  the  same  principles 
lead  us  directly  to  this  other  conclusion,  that  a  mere  payment,  or 
promise  to  pay  out  of  the  profits,  a  sum  of  money,  as  a  specific 
proportion  of  the  profits,  does  not  necessarily  constitute  the  payee 
a  partner,  and  gives  him  no  interest  in  the  profits,  and  no  right  to 
the  profits,  but  only  a  personal  claim  against  the  promisor  for  such 
money,  or  for  such  a  share  of  profits  after  tliey  are  ascertained 
and  may  be  divided.  Undoubtedly  there  may  be  connected  with 
the  promise  other  terms,  promises,  or  conditions,  which 
*  clothe  the  promises  with  the  interest  and  character  of  a  *  71 
partner  ;  but  the  promise  does  not.  If  two  men  were  bar- 
gaining for  a  house,  and  the  seller  says,  your  business  is  so  pros- 
perous, you  can  afibrd  to  pay  me  all  I  ask ;  and  the  buyer  replies, 
you  mistake,  the  profits  of  my  business  are  not  so  large  as  you 
think ;  and  the  seller  rejoins,  well,  I  will,  at  all  events,  take  one- 
fourth  part  of  your  next  year's  profits  for  the  house,  and  a  written 
contract  is  executed  on  these  terms,  it  would  be  simply  absurd  to 
contend  that  this  sale  of  a  house  made  the  seller  liable  for  all  the 
business  debts  of  the  buyer.  Our  conclusion  is  that  the  question 
of  interest  in  the  profits,  as  such  (by  which  we  mean  the  profits 
before  they  are  ascertained  and  divided),  is  always  to  be  inquired 
into.  The  words  which  the  parties  use,  and  all  of  them,  and  all 
the  parts  and  provisions  of  their  agreement,  as  well  as  its  general 
character  and  their  relation  to  each  other,  are  to  be  looked  at ;  and 
if  the  whole  evidence  leads  to  the  conclusion  that  the  receiver  of 
money  took  it  in  good  faith  only  as  wages,  or  specific  compensa- 
tion or  payment,  and  did  not  intend  to  acquire  any  interest  in  or 
any  control  over  the  business,  or  in  the  profits  as  they  accrue  and 
before  they  are  ascertained  and  divided,  but  only  after  they  were 
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ascertained  to  find  in  them  the  fund  and  ia  their  amount  the 
measure  of  his  payment,  he  is  no  partner,  nor  liable  as  such.  (Jdc) 
And  the  true  test  is,  did  the  supposed  partner  acquire,  by  his  bar- 
gain, any  property  in  or  any  control  over  the  profits,  while  they 
remained  undivided.  If  so,  he  is  liable  to  third  persons ;  and 
otherwise,  not.  Tliis  subject  is  certainly  one  of  the  most  inter- 
esting, and  perhaps  one  of  the  most  difficult,  in  the  whole  law 
of  partnership.  And  we  have  given  to  it,  in  our  notes,  the  space 
necessary  for  a  full  analysis,  and  comparison  of  the  leading 
cases.  (J) 

{kk)  Bidwell  v.  Madison,  10  Minn.  18.  Gosport,  agreed  with  Glesler,  also  a  mer- 

HargraTC  o.  Conroy,  4  Green,  281.  chant  and  ship  agent,  that,  for  their  mutual 

(/)  The  rule  laid  down  in  the  text  for  benefit,  he   should  establish   himself  at 
determining  who  are  partners  as  to  each  Cowes,  and  there  carry  on  a  hoose  in  the 
other  because  actual  partners  is  not  per-  agency  line.    The  two  Carvers  were  to 
haps  fully  stated  and  applied  in  any  one  recommend  ships  to  Giesler,  and  were  to 
case.    But  we  consider  it  the  only  clear  receive  a  shore  in  his  commissions  on  such 
and  intelligible  result  deducible  from  all  ships,  and  in  die  discount  of  the  bills  of 
the  authorities.    The  cases  on  this  dif-  the  tradesmen  employed  on  them.     Gies- 
flcult  point  are  naturally  divisible   into  ler  was  to  act  by  the  advice  of  the  Car- 
three  classes  :    those  in  which    a  party  vers,  to  recommend  ships  to  them,  and  to 
puts  into  a  business  his  labor,  those  in  receive  a  share  in  their  commissions  on 
which  he  puts  in  his  property,  and  those  them,  and  in  their  discounts  on  trades - 
in  which  he  puts  in  both  property  and  men's  bills,  and  also  certain  proportions  of 
labor.    But  as  the  same  principle  governs  warehouse  rent  and  agency.    Liberty  was 
in  all,  this  arrangement  is  of  no  particular  given  to  the  Carvers  to  occupy  warehouses 
service.    The  instances  in  which  money  at  Cowes  without  Giesler's  interference, 
is  loaned  for  a  share  in  the  profits,  involve  and  the  parties  were  to  form  no  conflicting 
the  question  of  usury,  and  will  be  scpa-  business  connections.    It  was  tlien  cove- 
rately  considered  hereafter.    We  shall  ex-  nanted  that  one-fifth  part  of  the  agency  or 
amine  the  leading  authorities  with  refer-  conunission  on  each  ship  should  be  re- 
ence  to  two  points :  first,  to  see  whether  tained  by  the  party  under  whoso  care  such 
they  really  establish  and  sanction  theprin-  ship  should  be,  as  compensation  for  all  in- 
ciple  that  a  taking  of  a  share  in  the  profits  cidental  expenses,  the  remaining  balance 
of  a  trade,  does  of  itself  make  one  a  part-  of  the  commissions  to  be  divided  in  the 
ner  as  to  third  persons ;  and,  if  it  does  above-mentioned  proportions ;    and    that 
not,  second,  to  see  whether  the  true  test  such  commissions  or  agency  should   be 
of  partnership,  as  to  third  persons  as  well  ascertained  by  each  party's  producing  to 
as  inter  se,  is  not  an  ownership  of  the  prof-  the  other  annual  authenticated  accounts, 
its  before  they  are  divided.    In  Waugh  Lastly,  it  was  stipulated  that  each  party 
V,  Carver,  2  H.  Bl.  286,  the  question  was  should  separately  run  tlie  risk  of,  and  sus- 
whother  the  defendants,  the  two  Carvers  tain,  all  such  losses  as  might  happen  on 
and  Gieslor,  were  liable  as  partners  upon  the  advances  of  money  by  either  in  respect 
the  true  construction  of  certain  articles  ,of  of  any  ships  or  vessels ;  and  that  neither 
agreement.    The  material  portions  of  their  party  should  be  aflected  by  any  losses,  or 
contract  wore  these :    The  two  Carvers,  be  answerable  for  any  acts,  deeds,  or  re- 
merchants  and  ship  agents,  residing  in  ceipts  of  tlie  other  of  them,  but  that  each 
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Before  leaving  the  questiou  of  the  cfiect  of  sharing  the  profits, 

it  should  be  stated  that  there  are   many  ways  in  which   per- 

should  be  answerable  for  liis  own.  The  ners  inter  stj  principally  on  the  ground  tliat 
parties  having  acted  upon  this  agreement,  they  were  not  to  share  in  losses ;  an  ex- 
we  may  obeerre  that  there  was  a  clear  case  pression  of  opinion,  in  the  view  of  the  case 
of  actual  partnership :  1st.  There  was  a  taken  by  the  court  clearly  ohUer,  and,  as 
common  stock  or  joint  capital,  contributed  we  liave  just  seen,  not  supported  by  the 
by  each  of  the  parties,  and  consisting  of  reason  given  for  it.  The  Lord  Chief  Jus- 
the  use  of  the  money  and  other  property  tice  then  proceeds  to  say  that  the  parties 
famished  by  each  of  the  parties  to  carry  evidently  entitled  themselves  to  share  in- 
on  the  business  at  Gosport  and  Cowes  re-  definitely  in  the  profits  of  the  business  as 
spectively.  2d.  There  was  a  participa-  they  should  arise ;  and  that,  upon  the  au- 
tion*  in  and  ownership  of  the  profits  while  thority  of  Grace  v.  Smith,  he  who  shares  in 
they  remained  profits.  One-fifth  was  to  be  the  profits  indefinitely,  shall,  by  operation 
deducted  from  the  gross  commissions  as  of  law,  be  made  liable  to  losses,  upon  the 
they  accrued,  to  defhiy  current  expenses,  principle  that  by  taking  a  part  of  the  profits 
and  become  at  once  the  separate  property  he  takes  from  the  creditors  a  part  of  that 
of  the  parties.  The  balance  remained  in  fund  which  is  the  proper  security  to  them 
their  hands  as  a  common  fund,  to  be  di-  for  the  payment  of  their  debts ;  and  that, 
vided  among  them,  and  become  their  in-  therefore,  the  Carvers  and  Giesler,  though 
dividual  property  upon  a  settlement  of  not  partners  inter  se,  had  yet  made  th em- 
accounts.  As  to  the  stipulation  that  each  selves  such  with  respect  to  third  persons, 
party  should  bear  his  own  losses,  &c.,  we  The  case  is  thus  professedly  decided  upon 
have  already  seen  that  it  is  not  inconsistent  the  authority  of  a  rule  said  by  Lord  Chief 
with  a  partnership  for  one  partner  to  cove-  Justice  Eyre  to  be  the  foundation  of  the 
nant  tliat  he  sliall  not  be  liable  either  to  decision  in  Grace  v.  Smith,  and  to  stand 
any  loss,  or,  as  in  this  case,  to  particuUr  upon  the  fair  ground  of  reason.  To  esti- 
items  of  loss ;  for  here  the  gross  proceeds  mate,  then,  the  weight  to  be  given  to  the 
alone  of  the  business  were  not  to  be  di-  principle  of  the  decision  of  the  court  in 
Tided,  but  those  proceeds  diminished  by  an  Waugh  v.  Carver,  we  must  see  how  far 
allowance  to  each  party  for  his  expenses  in  that  principle  is  sanctioned  by  the  case  of 
carrying  it  on.  3d.  Other  provisions  in  the  Grace  ».  Smith,  2  W.  Bl.  998.  There  Smith 
articles  give  the  whole  agreement  the  tone  &  Robinson  dissolved  partnership.  But, 
and  character  of  a  contract  of  partnership ;  Robinson  continuing  the  business.  Smith 
as  the  provision  giving  the  Carvers  leave  left  behind  in  the  trade  4,000/.,  for  which 
to  engage  warehouses  at  Cowes,  and  those  he  was  to  receive  five  per  cent,  interest, 
by  which  tlie  parties  mutually  agree  to  and  an  annuity  of  800/.  a  year.  The  ques- 
ac»x>unt,  and  not  to  form  other  business  tion  being  whether  Smith  &  Robinson 
connections.  All  these  provisions  seem  to  were  general  partners,  De  Grey,  C.  J., 
be  consistent  only  with  an  actual  part-  said :  "  Every  man  who  has  a  share  of  the 
nership ;  and  therefore  the  decision'  of  the  profits  of  a  trade,  ought  also  to  bear  his 
court,  that  the  parties  were  liable  as  part-  share  of  the  loss.  And  if  any  one  takes 
ners,  seems  unobjectionable.  But  of  the  part  of  the  profits,  he  takes  part  of  that 
grounds  upon  which  that  decision  is  pro-  fund  on  which  the  creditor  of  the  trader 
fessedly  put,  the  same  cannot  be  said,  relies  for  his  payment.  ...  I  think  the 
The  court  (by  Eyre,  C.  J.)  first  dechire  the  true  criterion  is  to  inquire  whether  Smith 
question  as  to  whether  the  parties  are  part-  agreed  to  share  the  profits  of  the  trade 
ners  as  to  each  other  not  to  be  before  with  Robinson,  or  whether  he  only  relied 
them  ;  bat  then  say  that  £hey  are  not  part-  on  those  profits   as  a  fund  of  payment. 


76                                        THE  LAW  OP  PARTNERSHIP.                             [CH.  VI. 

SOUS  may  join  in   an  enterprise  or  transaction,,  and  share  the 
profits  without  becoming  partners ;  as  where  an  owner  of  land 

.  . ."  Now  (whatever  may  be  the  effect  of  of  jomt  otimer  of  the  profits  with  Robinson. 
Mr.  Justice  Blackstone's  opinion,  which  we  And  the  sort  of  interest  the  criterion  of  De 
shall  consider  when  we  come  to  loans,  Grey  gives  Smith,  if  he  were  not  a  part- 
there  is  nothing  in  the  extracts  above  ncr,  is  not  expressed  by  the  words  sharing 
quoted  which  makes  any  distinction  be-  in  the  profits  in  any  way.  But  in  that 
tween  sharing  definitely  and  sharing  in-  case  he  is  said  to  simply  rely  on  them  as  a 
definitely  in  profits.  On  the  other  hand,  Amd  out  of  which,  indeed,  he  has  a  right 
the  distinction  is  between  sharing  the  to  be  paid,  but  in  which  he  does  not  share. 
profits  of  a  trade  and  relying  on  them  for  But  whatever  may  be  the  true  meaning  of 
payment,  in  both  of  which  cases  the  in-  Chief  Justice  De  Grey's  criterion,  in  any 
definiteness  may  be  the  same.  In  the  interpretation  we  think  it  opposed  to  the 
second  place,  the  ground  of  this  distinction  broad  rule  which  is  derived  from  it  by 
cannot  be  that  every  man  who  participates  the  court  in  Waugh  v.  Carver, 
in  profits  should  be  liable  to  losses  because  The  next  case  we  propose  considering, 
he  takes  from  that  fund  on  which  creditors  is  that  of  Hesketh  v,  Blanchard,  4  East, 
rely ;  since,  whether  he  shares  in  profits,  144.  There,  Robertson,  the  defendant's 
or  relies  on  them  for  payment,  he  equally  testator,  having  neither  money  nor  credit, 
takes  from  that  fund.  Indeed,  the  remarks  requested  the  plaintiff  to  order  goods  with 
of  this  nature,  with  which  Chief  Justice  him  to  be  taken  on  a  voyage,  and  prom- 
De  Grey  commences  his  opinion,  seem  to  ised,  that,  if  any  profit  should  arise  from 
be  merely  general  ones,  founded  on  sup-  them,  the  plaintiff  should  have  one-half 
posed  equitable  considerations,  but  neither  for  his  trouble.  The  plaintiff  did  as  re- 
universally  true,  nor  serving  nor  intended  quested,  and  having  subsequently  paid  the 
to  serve  as  the  grounds  of  the  rule  he  after-  whole  price  of  the  goods,  brought  the 
wards  lays  down.  Hence  we  think  that  present  suit  against  Robertson's  executor 
neither  the  rule  asserted  in  Waugh  v.  to  recover  the  amount  so  paid.  It  was 
Carver  as  deducible  from  Grace  v.  Smith,  Ae/ef,  that  the  action  would  lie.  Lord 
that  he  who  takes  a  share  of  the  profits  EUenborough  said :  "  The  distinction  taken 
indefinitdy  shall  be  liable  as  partner  for  in  Waugh  v.  Carver  et  al.  applies  to  this 
losses,  nor  the  reason  given  for  it  upon  the  case.  Quoad  third  persons,  it  was  a  part- 
same  authority,  because  by  so  doing  he  nership ;  for  the  plaintiff  was  to  share  half 
takes  fi*om  the  fund  on  which  creditors  the  profits.  But  as  between  themselves 
rely  for  payment,  is  established  in  that  it  was  only  an  ag^^ement  for  so  much,  as 
case.  The  criterion  laid  down  by  Chief  a  compensation  for  the  plaintiff's  trouble. 
Justice  De  Grey  is,  it  is  true,  vague  and  and  for  lending  Robertson  his  credit." 
indefinite.  But  there  is  a  view  of  it,  which  Now  the  only  question  before  the  court 
is  not  only  obvious  and  natural,  but  which  being  whether  the  parties  were  partners 
also  makes  it  entirely  consistent  with  what  as  to  each  other,  the  decision  tliat  they 
we  consider  true  principles.  The  distinc-  were  not  was  called  for,  and  seems  con- 
tion  drawn  is  between  Smith's  sharing  the  sonant  with  the  facts  of  the  case  and  with 
profits  with  Robinson  and  his  merely  rely-  true  principles.  They  clearly  did  not 
ing  on  them  as  a  fUnd  of  payment.  Now,  intend  to  form  a  partnership,  and  the 
if  by  sharing  the  profits  with  Robinson  is  whole  proceeds  of  the  adventure  before 
meant  being  interested  in  them  as  Robin-  division  clearly  belonged  to  Robertson, 
son  was,  and  in  the  same  right,  tlien  the  But  the  additional  remark  that  quoad 
sort  of  interest  which  it  is  said  Smith  third  p^^ons  they  were  partners  is  purely 
would  have,  if  he  were  a  partner,  is  that  obiter,  and  may  be  classed  with  the  dicta  of 
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furnishes  seeds  .and  implements  to  one  who  is  to  work  the  land  and 
divide  the  profits  with  him ;  or  where  one  lets  a  farm  or  inn  for  a 

Waugh  V,  Canrer^  but  can  have  no  more  partner.  Upon  the  memorandum,  there- 
weight,  fore,  and  the  letters  in  this  case,  there  is  no 
We  may  now  examine  the  cases  in  doubt  that  Thomas  would  be  liable/' 
which  the  rule  referred  to  in  the  text  is  These  three  propositions  of  Lord  Eldon, 
laid  down  by  Lord  Eldon.  The  facts  upon  applied  to  the  same  state  of  &cts,  and  in 
which  the  question  of  partnership  turned  the  same  way,  are  clearly  only  different  ex- 
were  the  same  in  Ex  parte  Rowlandson,  1  pressions  of  the  same  rule,  and  are  to  be 
Rose,  91,  and  in  Ex  parte  Hamper,  17  Ves.  explained  by  reference  to  one  another, 
408.  Thomas  &  Rogers  had  been  partners  and  to  be  understood  as  meaning  the  same 
in  a  mercantile  adventure  to  Cadiz,  Rogers  thing. 

furnishing  goods,  and  Thomas  going  out       The  first  thing  to  be  obserred  is  that  the 

with  and  selling  them.    Before  the  goods  criterion  of  Lord  Eldon  gives  no  support 

were  all  sold,  Rogers  entered  into  a  new  to  the  rule  asserted  in  Waugh  v.  Carver, 

arrangement  with  Thomas,  as  follows :  "  I  that  he  who  participates  in  the  profits  of  a 

do  agree  to  give  Thomas  one-half  the  trade  ind^ildy  is  liable  as  a  partner  be- 

profits  he  makes  op  my  goods,  instead  of  cause  he  takes  from  the  Amd  on  which 

a  commission,  after  shipping,  freight,  and  creditors  rely,  since,  whether  a  man  has 

every  expense  paid ;  I  pay  Thomas  his  one-half  of  the  profits  of  a  trade,  or  a  sum 

passage  out."    This  agreement  was  acted  equal  to  one-half,  in  both  cases  he  is  alike 

upon  by  the  parties,  and  letters  were  in  afiected  by  the  accidents  of  trade,  and  in 

evidence  from  Thomas  to  Rogers,  in  which  both  cases,  takes  frt>m  the  Amd  to  which 

Thomas  styled  himself  a  pSirtner,  and  other  creditors  look  for  payment    But,  as  in 

expressions  indicating  the  existence  of  a  Grace  v.  Smith,  the  distinction  taken  is 

partnership  between  Rogers  and  himself,  between  different  kinds  of  interests  in  or 

In  1  Rose,  91,  Lord  Eldon  said :  "  The  claims  upon  profits.    Thus,  if  a  man  agree 

ground  was  settled  that  if  a  man  as  the  as  the  reward  of  his  labor  for  a  sum  equal 

reward  for  his  labor  chooses  to  stipulate  to  half  the  profits  of  a  trade,  that  kind  of 

for  an  interest  in  the  profits  of  a  business,  interest,  in  profits,  it  is  said  will  not  make 

instead  of  a  sum  proportioned  to  those  him  a  partner.     Tet  his   remuneration 

profits,  he  is  as  to  third  persons  a  partner."  depends  upon  the  accidents  of  trade ;  he 

In  17  Ves.  408,  he  said :    "  If  a  trader  diminishes  the  fUnd  on  which  creditors 

agrees  to  pay  another  person  for  his  labor  rely,  and  he  is  entitled  to  an  account;  for 

in  the  concern  a  sum  of  money  even  in  though  Lord  Eldon,  in  one  passage  we 

proportion  to  the  profits,  equal  to  a  certain  have  quoted,  speaks  of  the  right  to  an 

share,  that  will  not  make  him  a  partner ;  account  as  belonging  to  that  species  of 

but  if  he  has  a  specific  interest  in  the  interest  which  will  make  a  man  a  partner, 

profits  themselves,  as  profits,  he  is  a  part-  yet  he  cannot  be  understood  to  mean  that 

ner."    And  again :  "  It  is  clearly  settled  it  is  exclusively  characteristic  of  that  in- 

that  if  a  man  stipulates  that  as  the  reward  terest    But  this  sort  of  interest  in  profits 

of  his  labor,  he  shall  have,  not  a  specific  will  not  make  a  man  a  partner.    On  the 

interest  in  the  business,  but  a  given  sum  other  hand,  "  a  specific  interest  in  the 

of  money,  even  in  proportion  to  a  given  profits  themselves,  as  profits,"  "  an  agree- 

quantum  of  the  profits,  that  will  not  make  ment  for  a  part  of  the  profits,  as  such/*  is 

him  a  partner ;  but  if  he  agrees  for  a  part  declared  to  be  that  sort  of  interest  which 

of  the  profits,  as  such,  giving  him  a  right  will  make  a  man  a  partner.    Now  by  the 

to  an  account,  though  having  no  property  terms  "  profits  themselves,  as  profits,  as 

in  the  capital,  he  is  as  to  third  persons  a  such,"  used  in  relation  to  a  partnership, 
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portion  of  the  profits ;  or  where  seamen  sail  a  ship  on  shares.   All 
such  cases  are  governed  by  the  general  principle,  that  they  only 

and  to  partners,  muBt,  we  think,  be  meant    alone  were  not  snfficient,  he  says :  "  Upon 
profits  before  division.      For  when    the    the  memorandum  and  the  letters  in  this  case 
profits  made  by  a  firm  have  been  divided    Thomas  would  undoubtedly  be  liable." 
among  its  individual  members,  there  re-    These  letters  contained,  as  we  have  seen, 
mains  no  fund  whieli  represents  the  profits    admissions  by  Thomas  that  he  was  a  part- 
of  the  partnersliip  business.    The  aliquot    ner,    and   were    therefore    important   as 
portions  of  the  profits  which  the  several    showing  in  what  right  Thomas  was  to 
partners  have  received,  represent  the  re-    have  one-half  the  profits, 
turns  of  tlieir  several  investments  of  capital       We  think  these  views  are  sustained  by 
or  labor.  *  But  the  only  fund  which  can    another  case  decided  by  the  same  judge, 
represent  the  profits  of  the  business  of  the    Ex  parte  Langdale,  18  Ves.  800.    Here, 
partnership    is  those  profits  while  they    the  bankrupt  kept  a  canteen.    The  ques- 
remain  undivided  and  part  of  the  stock  in    tion  was  whether  the  brewers  who  supplied 
trade.    And  this  is  what  we  understand    him  with  beer  were  liable  as  his  partners 
by  the  expressions  of  Lord  Eldon,  "  profits    in  respect  of  their  participation  in  profits 
themselves,  as  profits,"  and  "  profits  as    under  their  agreement..    This  agreement, 
such."     And  the   interest  in  profits  so    according  to  the  brewers'  account  was  that 
understood,  which  will  make  a  man  a    tlie  brewers  were  to  pay  half  his  rent,  and 
partner  must  be  a  "  specific  interest."    It    supply  him  with  beer  at  4/.  5s.  per  barrel, 
must  be  greater  and  more  immediate  than    the  usual  price  being  Zl.  Ss.    The  bank- 
that  of  one  whose  return  for  his  property    rupt's  account  was  that  the  brewers  were 
or  labor  depends  wholly  upon  the  amount    to  have  out  of  the  profits  lis.  per  barrel 
of  profits.    It  must  be  greater  than  that    for  the  half  of  the  rent :    the  bankrupt 
of  a  person  who  is  simply  entitled  to  an    taking  tlie  rest.    Now,  by  either  account, 
account.    We  think  it  can  be  interpreted    the  brewers  were  directly  interested  in  the 
to  be  no  other  than  a  proprietary  interest,    profits  of  the  bankrupt's  business.    But, 
an  ownership  in  the  undivided   profits,    if  the  brewers'  account  were  the  true  one. 
And  if  this  be  the  meaning  of  the  term,    then  there  was  no  undivided  fund  of  profits 
then  Lord  Eldon's  criterion  is  entirely    in  which  both  the  bankrupt  and  the  brew- 
consistent  with  that  of  Chief  Justice  De    ers  were  interested.     On  the  contrary. 
Grey,  of  which  it  professes  to  be  only  a    when  profits  accrued,  they  were  always 
difierently  worded  statement.    Moreover,    already  divided,  and  they  could  accrue  in 
so  understood,  it  is  perfectly  intelligible,    no  other  shape.    If,  however,  the  bank- 
and  recognizes  what  we  believe  to  be  the  .  rupt's  account  was  the  true  one,  there 
true  te^t  of  partnership.    It  seems  open    was  an  undivided  fund  of  profits  in  which 
only  to  the  objection  mentioned  in  the    both  the  brewers  and  himself  were  inters 
text ;   that  it  appears  to  hold  that,  if  a    ested.    These  being  the  facts  of  the  case, 
man  stipulates  for  a  half  or  a  fourth  of  the    Lord  Eldon  said :  "  The  true  criterion  is 
profits  of  a  business,  he  thereby  necessarily    whether  they  are  to  participate  in  profit, 
acquires  that  specific  interest  in  the  profits.    That  has  been  the  question  ever  since  the 
as  profits,  which  we  think  to  mean  an    case  of  Grace  v.  Smith."    Now,  if  the 
ownership  of  the  undivided  profits.    But    phrase  participation  in  profit  is  interpreted 
in  this  very  case  of  Ex  parte  Hamper,    in  a  general  sense,  then  the  brewers  were 
Lord  Eldon  decides  that  Thomas  is  a  part-    partners  whichever  was  the  true  account 
ner,  not  merely  upon  the  ground  that  by    of  their  contract.    But  Lord  Eldon  pro- 
the  memorandum  he  was  to  have  half  the    ceeds :  "  I  cannot  refuse  to  let  this  case 
net  profits ;  but  as  if  that  circumstance    go  to  a  jury.    The  agreement  to  sell  their 
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are  partners  who  are  joiiitlj  interested  in  the  profits,  as  profits,  and 
not  by  way  of  payment  for  labor  or  services  performed.  (Z/) 

beer  to  him  at  a  higher  price  than  to  oth-    80.    The  case  of  Cheap  v.  Cramond, 

ers  would  not  make  them  partners ;  but    4  B.  &  Aid.  668,  contains  a  dictum  ap- 
the  bankrupt's  representation  is  so  differ-    proyiog  of  the  doctrine  of  Waugh  v.  Car- 
ent,  that  it  is  impossible  to  determine,    ver.    But  we  have  already  treated  of  that 
without  the  decision  of  the  jury  upon  the    case  in  an  earlier  note,  when  considering 
question,  whether  this  was  an  agreement    anotlier  principle  to-  which  it  is  clearly 
for  a  division  of  tlie  profits,  or  the  brew-    referable.    In  Dry  v.  Boswell,  1   Camp, 
ers  stood  only  in  the  relation  of  vendors    829,  the  decision  of  the  court  seems  to 
of  the  beer  to  this  retailer  at  4/.  6$,  per    hare  been  founded  on  the  same  principle, 
barrel,  in  consideration  of  paying  half  his    But  we  shall  consider  that  case,  when  we 
rent,  selling  to  others  at  8/.  Ss.     If  the    examine  the  distinction    between  gross 
actual  contract  gave  a  claim  upon  the    and  net  profits  at  the  close  of  this  section, 
profits,  or  the  application  of  them,  that  is    So  it  is  generally  held  that  saUors,  who 
partnership.    If  tliere  was  no  claim  upon    receive  in  lieu  of  wages  a  certain  share  of 
the  profits,  or  the  application  of  the  prof-    the  profits  of  a  voyage,  are  not  thereby 
its,  then  it  is  not  partnership."  The  whole    made  partners  with  the  other  participators 
case,  taken  in  connection  with  the  author-    in  the  profits.    Wilkinson  v.  Frazier,  4 
ity  cited,  and  the  cases  decided  by  the    Esp.  182 ;  Perrot  v.  Bryant,  2  Y.  &  Coll. 
same  judge  which  we  have  just  examined,    61,  explaining  Coppard  v.  Page,  Forrest, 
is  not  in  conflict  with  the  doctrine  of  the    1.    In  Mair  v.  Glennie,  4  M.  &  S.  240,  it 
text    The  same  may  be  said  of  the  case    was  contended  that  the  captain  of  a  vessel, 
of  Ex  parte  Watson,  19  Yes.  459.    There    who  was  to  share,  in  lieu  of  wages,  one- 
Lord  Eldon  said :  "  There  is  a'  wide  dif-    fifth  in  tlie  profit  or  loss  of  the  voyage  on 
ference  betwixt  a  dormant  and  a  nominal    ship  and  cargo,  was  a  partner  with  tlie 
partner.     The  former  is  liable  in  respect    owners.     Lord  Ellenborough  said:  "Ac- 
of  the  profits ;   but  one  who  receives  a    cording  to  that  mode  of  argument,  every 
salary  not  charged  upon  profits,  according    seaman  in  a  Greenland  voyage  would  be- 
to  a  known  but  nice  distinction,  is  not  by    come  a  partner  in  the  fishing  concern, 
that  a  partner."     We  consider,  this  as    There  is  no  pretence,  therefore,  for  say- 
simply  a  looser  expression  of  the  rule  laid    ing  that  the  captain  was  a  partner  because 
down  in  Ex  parte  Hamper,  and  Ex  parte    his  wages  were  to  be  regpilated  and  paid 
Rowlandson,  and  as  one  to  be  explained    by  reference  to  a  calculation  on  the  profits 
by  reference  to  those    cases,  especially    of  the  adventure."    The  principle  upon 
since  in  tlie  case  before  the  court  its  appli-    which  the  courts  have  proceeded  in  tliese 
cation  was  not  called  for. .  See  Ex  parte    cases  is  manifest.    Mariners,  under  such 
Hodgkinson,  19  Yes.  291 ;  In  re  Colbeck,    agreements,  share  indefinitely  in  profits. 
Buck,  48.    See  also,  in  this  connection.    They  take  firom  the  Aind  on  which  cred- 
Ex  parte  Bigby,  1  Deac.  841,  a  case  in    itors  rely.    They  do  not  stipulate  for  a 
which  the  only  thing  justifying  the  deci-    sum  equal  to  a  certain  proportion  of  the 
sion  of  the  court  seems  to  be  tlie  declara-    profits.    Yet,  from  the  relative  position  of 
tions  of  the  party  sought  to  be  charged  as    the  parties,  from  the  custom  of  the  trade,  in 
partner.    Tench  v.  Roberts,  6  Aladd.  145 ;    fine  fh)m  the  whole  character  of  the  trans- 
Withington  t^.  Herring,  8  Moo.  &  Payne,    action,  it  clearly  appears  that  the  sailors 


(ff)  See  an  instructive  case  on  this  sub-    828,  and  Wright   v.  Davidson,  18  Minn, 
ject,  Parker  v.  Fergus,  48  III.  488.  Com-    449.   See  post,  p  144,  n.  (k). 
pare  this  case  with  Snell  v.  Deland,  ibid. 
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*  72         *  As  to  the  intentions  of  the  parties,  Story^  in  his  work  on 
partnership,  intimates  an  opinion,  that  the  rule  would  have 

are  not  owners  of  the  profits,  as  such,  but  therefore  held  him   admissible.      So  in 
merely  interested  in  tliem  as  supplying  Dixon  v.  Cooper,  8  Wils.  40,  where  a  spe- 
the  fund,  or  measuring  the   amount  of  dal  action  on  the  case  was  brought  for 
their  wages.    This  is  well  illustrated  by  the  non-performance  of  a  contract  to  re- 
the  case  of  The  Frederic,  6  Rob.  Adm.  8.  ceive  and  pay  for  three  hundred  quarters 
There  the  master  claimed  specific  shares  of  wheat.    The  only  witness  offered  to 
of  the  cargo,  as  the  properly  of  himself,  and  prove  the  contract  was  Morley,  the  plun- 
the  officers  and  crew  of  his  vessel.    Sir  tifi^s  factor,,  who  made  the  contract  witii 
Wm.  Scott  said :  "  I  have  no  hesitation  the  defendant,  and  was  to  receive  one 
in  pronouncing  that  these  persons  can-  shilling  on  the  pound  for  selling  the  wheat, 
not   be  admitted   to   claim.     They  are  Objection  being  made  to  his  competency, 
to  be  considered  as  mariners ;   and  their  it  was  hdd,  that  he  was  a  mere  factor,  a 
proportion  of  the  proceeds  of  the  voyage  go-between,  and  was  a  good  witness  for 
as  their  wages."    See  opinion  of  Martin,  either  the  vendor  or  vendee.    Gibbons  v. 
B.,  in  Hickman  v.  Cox,  supra.     So  in  Wilcox,  2  Stark.  48. 
Hartley's  case.  Bus.  &  R.  189.    The  same       There  are  several  other  recent  English 
view  may  be  taken  of  the  instances  in  cases  which  may  be  properly  considered 
which  a  fiictor  or  broker  has  been  declared  in  this  place.    In  Pott  v.  Eyton,  8  C.  B. 
not  to  be  a  partner.    One,  who  is  a  factor  82,  Eyton,  being  concerned  in  a  colliery, 
or  broker,  is  well  known  to  be  merely  a  entered  into  an  agreement  with  Jones  for 
peculiar  kind  of  agent ;  and  though  he  be  opening  a  store  at  Mostyn  Quay,  princi- 
paid  by  a  proportion  of  the  profits,  still,  if  pally  with  the  view  of  supplying  his  work- 
he  act  only  as  factor  or  broker,  his  holding  men  with  goods.    Eyton  built  the  shop, 
that  character  shows  his  interest  in  the  His  name  was  put  over  the  door  and 
profits  to  be  simply  that  of  one  who  relies  appeared  in  the  excise  licenses  and  in  the 
on  them  for  payment,  and  not  that  of  one  invoices  for  goods  bought  for  the  store, 
who  is  interested  in  them,  like  his  princi-  Jones  managed  the  shop  and  paid  over  to 
pal,  as  an  owner.    Thus,  in  Benjamin  v.  Eyton  the  money  taken  there,  of  which 
Porteous,  2  H.  Bl.  690,  the  action  was  for  Eyton  received  7/.  per  cent  on  all  sales  to 
goods  bargained  and  sold,  to  recover  the  his  workmen,  and  Jones  all  the  rest  of 
price  of  a  quantity  of  indigo.    The  broker  the  profits.    In  1884,  Eyton  &  Jones  en- 
who  Irnd  sold  the  goods,  being  called  to  tered  into  a  new  arrangement.     Jones 
prove  the  contract,  testified  that  by  his  was  thenceforth  to  buy  goods  in  his  own 
agreement  with  the  plaintiff  he  was  to  name,  and  to  receive  all  payments.    Ey- 
have  for  his  own  profit  whatever  he  could  ton  was  to  have  5/.  per  cent  on  the  amount 
get  for  the  indigo  above  half  a  crown  for  of  sales  to  his  workmen,  and  his  name 
the  pound,  but  not  an  allowance  of  so  remained  over  the  door.    Jones  had  sev- 
much  per  cent  by  way  of  commission,  in  eral  other  shops,  and  when  he  began  to 
the  usual  manner.    Eyre,  C.  J.,  thought  buy  goods  in  his  own  name,  opened  an 
the  witness  was  not  a  broker  nor  factor,  account  with  a  bank  at  Halywell.     In 
and  that  he  was  not  competent  on  the  1889,  this  bank  fkiled,  a  large  balance 
score  of  interest.     But  tiie  other  judges  being  due  to  it  on  that  account,  to  recover 
said  that  they  could  not  distinguish  him  which  the  present  suit  was  brought  against 
firom  a  common  broker,  except  that  he  Eyton  and  Jones  as  partners.    There  was 
was  paid  for  his  trouble  in  a  particular  no  evidence  that  credit  had  been  given  to 
manner,  namely,  by  a  share  in  the  profits,  Eyton,  or  that  the  bankers  supposed  him 
which  could  make  no  difference.    They  to  be  a  partner,  or  that  they  knew  his 
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been  more  *  conyenient,  and  more  conformable  to  true  princi-  *■  73 
pies,  as  well  as  to  public  policy,  if  it  had  held  that  no  partner- 
name  had  eyer  appeared  oyer  the  Bhop-  to  render  him,  as  a  matter  of  legal  infer- 
door,  or  in  the  licenses,  &c.  Upon  these  ence,  liable  as  a  partner ;  and,  in  so  far  as 
fiicts  it  was  left  to  the  jury  to  saj  whether  it  was  a  question  of  &ct,  it  was  disposed 
there  had  been  a  sharing  of  profit  and  of  hy  the  jury/'  The  grounds  of  the  de- 
loss  between  Eyton  &  Jones  after  the  ao-  cision  of  the  court,  as  appearing  in  the 
count  was  opened  with  the  bank,  so  as  to  above  extracts,  are  not  perhaps  entirely 
constitate  an  actual  partnership  between  manifest.  If  the  verdict  of  the  jury,  that 
them.  The  jury  found  in  the  negative,  there  was  no  participation  in  profit,  was 
A  role  nisi  being  obtained  on  the  ground  supported  by  the  evidence,  as  appears  to 
that  the  verdict  was  against  evidence,  be  assumed  in  the  first  of  the  above  quo- 
Undal,  C.  J.,  said :  "  Traders  become  tations,  then  there  was  no  occasion  to 
partners  between  themselves  by  a  mutual  sMrm  the  doctrine  of  Waugh  v.  Carver, 
participation  in  profit  and  loss ;  but  as  to  But  we  think  the  true  reason  why  the 
third  persons,  they  are  partners  if  they  case  was  so  decided  is  found  in  the  last 
share  the  profits  of  a  concern ;  for  he  who  quotation,  namely,  that  it  appeared  from 
receives  a  share  of  the  profits,  receives  a  the  whole  character  of  the  relations  be- 
part  of  that  tand  on  which  the  creditors  tween  the  parties,  that  Eyton's  interest 
of  the  concern  have  a  right  to  rely  for  was  simply  of  the  nature  of  a  commission 
payment,  and  is  therefore  to  be  made  on  certain  sales.  Indeed,  we  think  the 
li^e  to  losses,  although  he  may  have  facts  in  the  case  clearly  indicate  that, 
expressly  stipulated  for  exemption  from  under  the  second  agreement,  Eyton  was 
them.  Grrace  v.  Smith ;  Waugh  v.  Car-  no  longer  an  owner  of  the  profits ;  as,  for 
ver.  But  in  the  former  of  these  cases,  instance,  the  fact  that  Jones  was  to  take 
Lord  Chief  Justice  De  Grey,  after  laying  the  avails  of  tiie  sales  of  the  shop,  where- 
down  the  rule  of  law  in  the  terms  which  I  as,  under  the  first  agreement,  Eyton  was 
have  mentioned,  proceeds  :  "  If  any  one  to  receive  them. 

advances  money  to  a  trader,  it  is  lent  on  In  Bany  v.  Nesham,  8  C.  B.  641,  Ne- 
his  general  personal  security.  It  is  no  sham,  the  proprietor  of  a  newspaper,  sold 
specific  lien  upon  the  profits  of  the  trade ;  out  the  concern  to  Lowthin  for  1,600/., 
umL  yet  the  lender  is  generally  interested  payable,  with  interest,  by  instalments  run- 
in  those  profits;  he  relies  on  them  for  ning  through  a  period  of  several  years, 
payment"  Afterwards, he  says, "I think  Nesham  also  guaranteed  to  Lowthin  a 
the  true  criterion  is  to  inquire  whether  clear  annual  profit  of  1602.  over  and  above 
Smith  agreed  to  share  the  profits  of  the  the  payment  of  the  annual  instalments 
trade  with  Robinson,  or  whether  he  only  and  the  interest  thereon ;  in  consideration 
relied  on  those  profits  as  a  fund  of  pay-  whereof  Lowthin  agreed  to  pay  to  Ne- 
ment,  —  a  distinction  not  fmore  nice  than  sham  all  the  profits  over  160/.  per  annum, 
usually  occurs  in  questions  of  trade  and  until  such  surplus  profits  should  amount 
usury.  The  jury  have  said  that  this  is  to  600/. ;  and  if  they  should  amount  to 
not  payable  out  of  the  profits."  "  So,  in  so  much  during  the  seven  years,  then 
the  present  case,  the  jury  have  said  there  Lowthin  agreed  to  pay,  in  addition  to  the 
was  no  agreement  to  share  the  profits."  parchase-money,  interest,  and  the  600/., 
"  And  it  appears  to  us  that  in  the  present  the  existing  liabilities  of  the  newspaper 
case  the  payment  to  Eyton  was  in  the  not  exceeding  260/.  It  was  also  agreed 
natore  of  commission  on  certain  sales  sup-  that  Nesham  should  receive  such  surplus 
poeed  to  be  efiected  through  his  influence  profits  only  till  the  same  amounted  to 
over  his  workmen,  and  was  not  sufficient  600/. ;    that  Lowthin  might  pay  off  the- 
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*  74    ship  should  be  deemed  *  to  exist  at  all,  even  as  to  third  persons, 
unless  such  were  the  intention  of  the  parties,  or  unless  they 

purchase-money,  and  aasiime  all  the  lia-  in  the  excess,  except  in  the  improbable 
bilities,  and  become  entitled  to  all  the  event  of  the  profits  realizing  more  than 
profits  of  the  newspaper  at  any  time ;  suflSident  to  pay  the  annual  instalments  of 
and  that  Nesham  might,  upon  giving  the'  1,6002.,  the  160/.  a  year  to  Lowthln, 
six  months'  notice,  withdraw  the  above-  and  the  fVulher  «um  of  600/.  in  the  seven 
mentioned  guaranty.  The  question  was  years.  Upon  that  simple  statement,  it 
whether  Nesham  was  liable  as  partner  for  might  very  well  be  questioned  whether 
goods  supplied  to  the  newspaper  at  Low-  Lowthin  was  a  partner,  or  whether  he 
thin's  order.  The  court  reiterate  the  gen-  was  not  a  sort  of  salaried  agent,  remotely 
eral  doctrine  of  Waugh  v.  Carver.  But  interested  in  surplus  profits.  It  is,  how- 
we  do  not  think  they  really  apply  it  ever,  unnecessary  to  discuss  that,  for  no 
The  counsel  for  the  defendant  contended  one  disputes  that  heiaa,  partner.  I  think 
that  th^  court  must  look  at  the  whole  pur-  Nesham  is  a  much  more  unquestionable 
view  of  the  agreement,  in  order  to  ascer-  partner  than  Lowthin."  Now  it  is  evident 
tain  the  intention  of  the  parties.  Wilde,  that  the  interest  in  the  profits  which 
C.  J.,  said :  "  Adopting  the  principle  of  Maule,  J.,  here  gives  to  Nesham  is  none 
that  case,  and  looking  at  the  intention  of  other  than  that  of  owner.  He  considers 
the  parties,  to  their  agreement,  I  am  una*  him  as  never  having  wholly  parted  with 
ble  to  come  to  any  other  conclusion  than  his  proprietary  interest.  See,  further, 
that  it  created  an  interest  in  the  profits  of  Heyhoe  v,  Bui^,  9  C.  B.  481.  The  head 
the  concern  in  Nesham,  which  constituted  note  is  as  follows :  A.  &  B.,  by  a  memo- 
him  a  partner,  qmad  third  persons.  The  randum  in  writing,  agreed,  **  for  services 
view  presented  by  my  brother  Maule,  in  performed,"  to  allow  C.  a  fourth  share  of 
the  course  of  the  arcpmient,  seems  Xo  me  the  decor  proJUs  arising  from  a  contract  for 
to  be  the  correct  one"  Maule,  J.,  said  the  construction  of  a  line  of  railway ;  and 
in  the  course  of  the  argument :  "  The  there  was  evidence  to  show  that  C.  had 
proper  way  of  taking  the  account  between  acted  upon  the  agreement  (though  not 
the  parties  under  the  agreement,  as  it  ibrmally  a  party  to  it),  and  that  he  had  to 
strikes  me,  should  be,  to  treat  Nesham  as  some  extent  interfered  in  the  work,  ffdd, 
a  person  entitled  to  the  whole  profits  of  sufficient  to  show  that  C.  was  a  partner  in 
the  newspaper,  subject  to  the  payments  the  transaction,  quoad  third  persons.  See, 
guaranteed  to  Lowthin ; "  and  in  his  judg-  also,  the  recent  and  very  interesting  case 
ment "  I  quite  agree,  that  we  are  to  look  of  Hickman  v.  Cox,  8  C.  B.,  h.  a.,  628, 
at  the  substance,  and  not  at  the  mere  and  86  £ng.  L.  &  £q.  400. 
form  of  the  transaction.  The  question  is.  The  American  authorities  on  this  sub- 
whether  it  gave  Nesham  an  interest  in  ject  are  in  no  inconsiderable  conflict  Mr. 
the  profits  of  the  newspaper."  And  he  Justice  Stoiy  believes  that  the  true  prin- 
determines  what  the  interest  of  Nesham  dple,  and  the  one  deducible  fixnn  all  the 
ia  in  the  following  manner :  "  Before  the  authorities,  is,  that  a  participation  in  prof- 
date  of  the  agreement,  th^  whole  profits  its  raises  a  presumption  of  partnership, 
belonged  to  him.  What  does  he,  in  sub-  which,  however,  is  not  conclusive,  but 
stance,  part  with  ?  Lowthin  is  to  manage  may  be  overcome  by  other  drcnmstanoes. 
the  concern,  and  to  receive  160/.  a  year,  Story  on  Part.  §  88,  6<  seq.  Chancellor 
at  all  events,  for  seven  years.  That  is  all  Kent  affirms  the  general  doctrine  of 
that  Lowthin  is  certain  of  receiving.  Waugh  v.  Carver,  and  also  adopts  the 
Deduct  that  sum  firom  the  whole  interest  principle  that  the  interest  in  profits  which 
in  the  newspaper,  and  Nesham  is  interested  will  constitute  a  man  a  partner  must  be 
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had  80  held  themselves  out  *  to  the  public.    He  admits,      *  75 

however,  that  the  commou  law  has  settled  it  otherwise. 

such  as  to  entitle  him  to  an  account.  8  of  the  court.  But  the  decision  is  that  the 
Kent  Com.  8th  ed.  pp.  22,  28,  26,  82.  parties  were  genercU  partners,  and  no  dis- 
And  the  same  distinction  is  approved  by  tinction  is  drawn  between  partnership 
Chancellor  Walworth,  Champion  i;.  Best-  inter  se  and  partnership  as  to  third  persons, 
wick,  18  Wend.  184,  186.  Still  the  ten-  And  the  fBLCts  certainly  seem  to  make  out 
dency  of  the  cases,  especially  of  the  later  a  clear  case  of  actual  partnership.  See, 
and  better  considered  ones,  we  believe  to  also.  Miller  v,  Bartlet,  15  id.  187 ;  Brown 
be  on  the  whole  in  fitvor  of  the  doctrine  of  v.  Cook,  8  N.  H.  64  ;  Miller  v.  Hughes,  1 
the  text.  We  shall  examine  particularly  A.  K.  Marsh.  181 ;  Taylor  v.  Ferme,  8 
only  those  which  are  important,  either  Harr.  &  Johns.  505 ;  Scott  v,  ColAesnil,  7 
from  the  elaborate  consideration  they  have  J.  J.  Marsh.  416 ;  M'Donald  o.  Millaudon, 
received,  or  because  tliey  may  be  regarded  6  Miller,  La.  408.  There  are  also  later 
as  representing  a  class.  There  are  quite  cases,  which  must  be  regarded  a^  decided 
a  number  of  early  cases  in  which  the  upon  the  same  grounds,  or,  at  least,  as 
courts  have  applied  without  a  question  giving  a  controlling,  and,  we  think,  undue 
the  rule  asserted  in  Waugh  v.  Carver,  and  influence  to  the  fact  of  participation  in 
supposed  to  be  confirmed  by  Lord  Eldon.  indefinite  profits.  Thus,  in  Catskill  Bank 
Thus,  in  Purviance  t;.  McClintee,  6  S.  &  v.  Gray,  14  Barb.  471,  the  facts  were 
B.  259,  Purviance  was  sued  as  a  partner  tiiese :  The  Ulster  Iron  Company  leased 
with  S.  Dryden,  jr.  His  defence  was  that  to  Gray  for  the  term  of  five  years  their 
he  was  not  a  partner,  but  merely  a  clerk,  manufkcturing  premises  at  S.  A$  rent  of 
receiving  as  compensation  for  his  services  the  premiseSf  G.  agreed  to  pay  the  company 
one-half  the  profits  of  a  store  kept  at  Lan-  one-fourth  of  the  net  profits  arising  there- 
caster.  Tilghman,  C.  J.,  delivered  the  finom,  all  expenses  being  deducted  except 
opinionof  the  court,  and  after  citing  Grace  commissions  on  sales,  G.'s  personal  ser- 
V.  Smith,  Waugh  v.  Carver,  and  Hesketh  vices,  and  the  general  superintendence  of 
V.  Blanchard,  said :  '*  In  the  present  state  the  business.  G.  was  to  fUmish  all  the 
of  the  world,  we  cannot  afibrd  to  part  with  finances  necessary  to  carry  on  the  manu- 
any  of  the  safeguards  against  fhiud.  &cture,  and  to  be  allowed  interest  on  his 
£very  man  who  trusts  the  partnership,  advances,  and  was  at  liberty  to  make  re- 
increases  the  fund  to  which  creditors  look  pairs  at  a  cost  of  not  over  $5,000,  for  which 
for  payment,  upon  the  &ith  of  its  being  the  company  were  to  allow  him  interest 
applied  in  the  first  instance  to  pay  the  until  the  accruing  rent  should  be  equal 
partnership  debts ;  and,  therefore,  no  man  to  the  expenditure.  One-half  the  profits 
shall  be  sufiered  to  diminish  it,  under  the  agreed  upon  as  rent  was  to  be  paid  annu- 
pretence  of  taking  any  part  of  the  profits  ally ;  the  balance  at  the  end  of  the  five 
as  a  compensation  for  his  services,  without  years  with  interest ;  such  interest  to  be 
being  himself  responsible  in  case  of  loss,  yearly  added  to  the  principal.  Any  loss 
This  is  all  fair  in  principle  and  good  in  that  accrued  was  to  be  charged  to  the 
practice.  I  argue,  therefore,  that  if  S.  profit  and  loss  account,  but  the  company 
Dryden,  jr.,  was  to  take  half  the  profits,  were  not  to  repay  any  amount  already 
he  was,  by  operation  of  law,  the  partner  received  by  them  as  rent,  nor  to  be  liable 
of  Purviance."  So  the  case  of  Walden  v.  for  any  deficiency,  at  the  end  of  the  de- 
Sherburne,  15  Johns.  422  (which  is  not  mised  term.  G.  was  to  allow  interest  on 
very  unlike  Waugh  v.  Carver  in  its  facts),  all  moneys  in  his  hands  arising  from  the 
is  sometimes  cited  as  supporting  the  same  manufacture.  A  certain  kind  of  iron  was 
principle.    And  to  that  efiect  is  a  remark  allowed  to  be  used,  to  be  charged  at  its 
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*  76      And  then  he  remarks  upon  the  diflFerence  which  *  he  sup- 
poses to  exist  on  this  point,  between  the  English  and  Amer- 

iair  market  price,  the  price  and  all  other  consonant  with  the  idea  that  it  was  a  mere 

questions  arising  under  the  agreement  contract  of  lease,  and  that  the  company 

to  be  settled  by  one  J.  T.,  of  New  York,  were  interested  in  profits,  not  as  owners, 

Burt,  the  superintendent  of  the  works,  but  merely  as  relying  on  them  for  pay- 

and  who  drew  the  bills  on  G.  &  Co.,  upon  ment    See,  Airther,  Cushman  v.  Bailey, 

which  the  present  action  was  brought,  1  Hill,  626;    Wood  v.   Valette,  7  Ohio 

testified  that  the  accounts  of  the  concern  State,  172;  Churchman  v.  Smith,  6  Whart. 

were  kept  at  the  works  with  G.  as  lessee,  146 ;  Holt  v.  Kemodle,  1  Ired.  199 ;  Ever- 

that  he  acted  as  agent  of  such  lessee,  and  ett  v.  Coe,  5  Denio,  180 ;  Buckner  v.  Lee, 

received  no  directions    from  the  Ulster  8  Ga.  285.    The  decisions  in  Hodgman  v. 

Iron  Company.    This  last  eyidence  does  Smith,  18  Barb.  802,  and  Perry  v.  Butt, 

not  appear  to  have  been  regarded,  but  14  Ga.  699,  notwithstanding  the  dicta  of  the 

upon  a  construction  of  the  above  agree-  courts,  do  not  seem  at  variance  with  true 

ment,  the  court  held,  that  the  Ulster  Iron  principles,  all  the  circumstances  considered. 

Company  thereby  stipulated  for  a  specific  But  in  contradistinction  to  these  cases, 

interest  in  the  profits,  as  profits,  and  were  we  may  now  examine  those  which,  we 

therefore  liable  as  partners  to  third  per-  think,  must  be  regarded  as  proceeding 

sons.    The  court  took  the  whole  agree-  upon,  if  not  definitely  establishing,  a  dif- 

ment  into  consideration,  but  apparently  ferent  and  sounder  principle.    Thus,  in 

only  for    the    purpose    of    ascertaining  the  first  place,  it  has  been  uniformly  held, 

whether  the  company  were  to  be  paid,  as  in  the  English  law,  that  mariners,  who 

ituU^itely,  out  of  the  profits.     The  Ian-  receive  for  their  wages,  a  share  in  the 

guage  is  :  "  What  was  to  be  received  by  profits  of  a  voyage,  are  not  thereby  made 

the  company  was  only  payable  out  of  the  partners,  either  as  to  rights  or  as  to  lia- 

profits  actually  made  in  the  manu&cture  bilities.     Rice  v,  Austin,  17  Blass.  197 ; 

of  iron.    They  had  then  a  direct  interest  Grozier  v.  Atwood,  4  Pick.  234 ;   Coffin 

in  such  profits.    As  was  said  in  Dob  v,  v,  Jenkins,  8  Story,  108 ;  The  Crusader, 

Halsey  (16  Johns.  40),  "he  who  takes  a  Ware,  437;  Reed  v.  Hussey,  1  Blatch.  & 

part  of  the  profits  indefinitely,  shall,  by  Howl.  Adm.  626;  Duryee  v,  Elkins,  1 

operation  of  law,  be  made  liable  for  losses ;  Abbott  j^m.  629.     And  the   principle 

upon  the  principle,  that  by  taking  a  part  which  has  governed  the  courts,  in  these 

of  the  profits,  he  takes  firom  the  creditors  agreements  with  sailors,  is,  that,  all  the 

a  part  of  that  ftmd  which  is  the  security  circumstances  being  considered,  it  is  ap- 

for  the  payment  of  their .  debts."     We  parent  that  the  parties  never  intended  to 

think  the  error  here  lies,  not  in  declaring  give,^  nor  did  give,  to  the  mariners  the 

that '  a  specific  interest  in  profits,  as  prof-  interest  of  owners  in  the  undivided  profits, 

its,'  makes  a  man  a  partner  as  to  third  In  Baxter  v,  Rodman,  3  Pick.  436,  the 

persons,  but  in  assuming  that  a  stipula-  master  and  crew  of  a  whaling-ship  re- 

tion  for  a  certain  share  of  the  profits  nee-  ceived,  in  lieu  of  wages,  a  proportion  of 

essarily  gives  such  specific  interest,  that  the  net  proceeds  of  the  oil  obtained  in  the 

is,  an  ownership  in  the  profits.    There  are  adventure.    The  court  said :  *'  That  every 

certainly  portions  of  the  agreement  which  seaman  should  be  tenant  in  common  with 

are  not  inconsistent  with  a  contract  of  part-  all  the  other  seamen,  the  master,  and  the 

nersliip ;  as  the  provisions  respecting  the  owners  of  the  vessel,  in  all  the  oil  which 

kind  of  iron  to  be  used,  and  the  sharing  of  may  be  taken  on  a  whaling,  voyage  so 

profits.    On  the  other  hand,  the  whole  that  no  action  could  be  brought  respecting 

character  of  the  transaction  seems  more  it  without  joining  all,  and  none  could  be 
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lean  law,  on  the  one  hand,  and  Roman  law  and  the  modern 

*  foreign  law,  on  the  other.    He  holds  that  these  latter  sys-     *  77 

sued  without   the  whole,  giving   every  let  a  schooner/'  &c.,  &c.,  "to  the  said 

seaman  a  right  to  discontinue  the  action,  Whelden,  upon  condition  as  follows :  said 

or  to  release  the  claim,  or  to  receive  paj-  Whelden  to  pay  ail  charges  of  victualling 

ment  for  the  whole,  would  be  a  state  of  and  manning,  together  with  all  and  other 

things  not  suspected  by  the  wise  and  en-  charges  which  may  arise  on  said  schooner, 

terprising  men  who  have  carried  on  the  as  long  as  he  shall  have  possession  of  her, 

whale  fishery.    But  we  think  it  is  not  the  excepting  such  as  are  hereafter  enumer- 

law.    The  owners  of  the  vessel  and  pro-  ated,  which  are  to  b^  paid  by  the  said 

prietors  of  the  voyage  are  the  owners  of  Delano,  namely,  one-half  the  expenses  of 

the  product  of  the  voyage.     The  true  portcharges,  one-half  the  expense  of  lights 

meaning  of  the  shipping  contract  is,  that  used  on  board,  and  the  wages  of  one  sea- 

the  men  shall  be  paid  out  of  the  proceeds  man.  .  .  .  The  said  Whelden  is  hereby 

in  a  stipulated  proportion.    It  is  an  agree-  empowered  to  invest  the  proceeds  of  freight 

ment  as  to  the  mode.of  compensation,  and  in  such  merchandise  as  he  may  think  for 

gives  them  no  property  in  the  oil,  but  only  mutual  interest      All  profit,   over   and 

regulates  the  amount  of  compensation."  above  the  expenses  above  mentioned,  to 

So,  in  Bishop  v.  Shepherd,  28  Pick.  494,  be  equally  divided."     It  was  hdd,  that 

where  the  court  say :  "  It  has  often  been  Delano  &  Whelden  were  general  partners, 

held  that  upon   these  whaling  voyages  The  opinion  of  the  court  is  well  worthy 

carried  on  under  a  shipping-paper   and  of  attention :    "  He  who  shares  in   the 

form  of  contract  like  that  exhibited  in  the  profits,  which  are  nothing  but  the  net 

present  case,  although  the  officers  and  earnings,  should  also  share  in  the  losses, 

seamen  respectively  are  to  receive  a  share  if  there  be  any.    The  moral  right  of  making 

of  the  proceeds  of  the  oil  and  other  acqui-  gains  is  based  upon  this  principle.    The 

sitions  of  the  ship,  as  their  only  compen-  rule  is  easily  laid  down ;  the  difficulty  is 

sation,  yet  they  are  not  partners  or  part-  in  its  application.    Where  a  part  of  the 

owners  of  the  oil  with  the  owners  of  the  profits  themselves  is  the  property  of  the  party, 

ship ;  but  on  the  contrary  the  oil,  be/ore  he  is  then  a  partner.    Where  their  amount 

division,  is  the  property  of  the  owners,  merely  ascertains  the  amount  of  a  debt  or 

The  oil  in  the  first  instance* being  the  duty,  but  they  themselves  do  not  belong 

property  of  the  owners,  it  remains  theirs  to  the  party,  there  it  is  not  a  partnership, 

imtil  some   settiement  or  acyustment."  Were  there  no  special  contract,  but  the 

For  similar  reasons,  we  think  the  courts  case  rested  on  the  &cts,  part  of  the  eam- 

have  uniformly  hdd,  that  a  ship-owner  ings  would  be  the  property  of  the  defend- 

who  lets  his  vessel  to  another,  in  con-  ant.  .  .  .  But  there  is  in  this  contract  a 

sideration  of  receiving  a  certain  share  of  clause,  which  I  think  puts  the  matter  to 

the  gross  or  net  proceeds  of  the  adventure,  rest,  to  wit :  'the  said  Whelden  is  hereby 

is  not  liable  to  third  persons  as  a  partner  empowered   to   invest   the   proceeds   of 

with  the  hirer.    Reynolds  v.  Toppan,  16  freight  in  such  merchandise,  as  he  may 

Mass.  870 ;  Taggard  v,  Loring,  16  id.  386 ;  think  proper  for  mutual  interest'     If  a 

Thompson  v.  Snow,  4  Greenl.  264 ;  Cutier  part  of  the  freight  was  not  the  property 

V.  Winsor,  6  Pick.  885.    See  Holmes  v.  of  Delano,  why  was  his  consent  necessary 

Old  Colony  R.  R.  Co.,  6  Gray,  68,  60.  to  invest  it  in  merchandise  ?  or  why  should 

In  Cox  V,  Delano,  8  Dev.  89,  the  ques-  he  direct  about  it,  if  the  whole  was  a  mere 

tion  was  whether  Delano  &  Whelden  were  contract  of  hiring,  and  the  earnings  referred 

Eable  as   partners   under   the  following  to  merely  to  fix  the  price  to  be  paid  ?  " 

agreement:  "  The  said  Dehmo  agrees  to  Entirely  consistent  with  these  last  cases, 
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terns  of  law  create  no  partnership  between  the  parties,  as  to 
*  78      third  parties,  *  without  their  consent,  or  against  the  stipula- 

and  decided  substantially,  we  believe,  upon  and  also   all  premiums,  insurance,  and 
the  same  principle,  are  the  leading  and  other  usual  expenses.    These  being  the 
well-considered  cases  of  Loomis  v.  Mar^  fiu!ts  of  the  two  cases,  it  was  decided  in 
shall,  12  Conn.  69,  and  of  Denny  v.  Cabot,  both  that  the  parties  supplying  the  wool 
6  Met.  82.    The  facts  in  th6  two  cases  are  were  not  liable  as  partners  with  those  who 
yery  similar,  and  we  may  therefore  exam-  manufactured  it  into  cloth,  and  that  the 
ine  them  together.   In  Loomis  v.  Marshall,  contracts  between  them  were  contracts  of 
French  &  Hubbell,  lessees  of  a  &ctory,  hiringand  not  of  partnership.  The  grounds 
agreed  with  Marshall  &  Co.  that  the  latter  of  both  decisions  are  also  the  same.    In 
should  fhmish  wool  suflSicient  to  supply  the  first  place,  in  both  cases,  it  was  asserted 
the  &ctory,  F.  &  H.  to  manufiicture  the  by  the  respective  judges,  that  in  order  to 
same  into  cloth  of  any  color  except  blue,  determine  whether  the  fiicts  before  them 
If,  however,  M.  &  Co.  thought  best  to  constituted  a  partnership  as  to  third  per^ 
have  any  of  the  wool  made  into  satinet,  sons,  they  must  regard  the  itUentiona  of  the 
then  they  were  to  pay  fifty-five  per  cent  of  parties  and  take  into  consideration  the 
the  cost  of  warps  for  the  same,  F.  &  H.  entire  transaction  between  them.     2d.  In 
paying  only  forty-five  per  cent.    The  ex-  both  cases,  it  was  considered  tliat  the  pro- 
penses  of  insuring  the  wool  and  doth  were  ceeds  of  the  business  belonged  wholly  to 
to  be  borne  by  the  parties  in  the  ratio  of  one  of  the  parties,  namely,  to  those  who 
their  respective  interests  in  the  avails  of  supplied  the  wool.    This  is  to  be  gathered 
the  cloth;  and  in  case  of  the  destruction  from  the  whole  tenor  of  the  opinion  of  the 
of  any  wool  or  cloth,  the  amount  received  court  in  Loomis  t;.  Marshall ;  and  in  Denny 
therefor  was  to  b6  divided,  as  near  as  pos-  v.  Cabot,  Wilde,  J.,  expressly  says :  "  The 
sible,  according  as  either  party  should  sua-  satinets    were   therefore   unquestionably 
tain  loss.    All  the  expense  of  making  the  the  property  of  Cabot,  Appleton,  &  Co." 
wool  into  cloth  and  fitting  it  for  market.  And  again :  "  The  property  and  the  profits 
except  that  of  boxing,  was  to  be  borne  by  of  the  transaction  belonged  to  Cabot,  Ap> 
F.  &  H.    The  cloths  when  finished  were  pleton,  &  Co."    8d.  AH  the  circumstances 
to  be  at  the  disposal  of  M.  &  Co.,  and  the  being  considered  in  both  cases,  it  was 
net  proceeds  of  all  said  cloth,  after  deduct-  held,  that  *the  parties  manu£fU3turing  the 
ing  the  incidental  and  necessary  expenses  goods  had  not  a  specific  interest  in  profits, 
of  travelling  and  other  proper  charges  of  as  profits.     Thus,  Huntington,  J.,  in  Loo- 
sale,  were  to  be  divided  thus :  M.  &  Co.  mis  v.  Marshall,  says :  "  In  many  of  the 
to  keep  fifty-five  per  cent  of  the  avails,  cases  to  which  we  have  referred,  the  ian- 
and  to  pay  over  to  F.  &  H.  forty-five  per  guage  of  the  arguments  was  not  more 
oent.    In  like  manner,  in  Denny  v,  Cabot,  explicit  than  in  the  one  now  under  con- 
Hiram  Cooper  was  the  lessee  of  a  mill,  sideration;  but,  looking  at  the  enfuv  trans- 
which,  it  was  agreed  C,  A.,  &  Co.  should  action,  such  was  considered  the  obvious 
supply  with  wool,  to  be  manufiictured  into  meaning  of  the  parties.    French  &  HubbeU 
doth,  as  required  by  C,  A.,  &  Co.   Cooper  had  no  other  interest  in  the  profits,  than 
was  to  deliver  the  finished  doth  to  C,  A.,  such  as  arose  from  the  agreement  to  pay 
&  Co.  in  Boston,  to  receive  a  certain  sum  for  theur  labor,  &c.,  in  a  spedflc  proportion 
per  yard  for  manu&cturing,  and  if  he  ful-  of  the.  amount  of  the  sales  of  the  manu- 
flUed  the  above  agreement,  to  have  in  fkctured  artide."     It  is  to  be  observed 
addition  one-third  of  the  net  profits,  com-  that  in  both  these  cases  the  flmds  to  be 
puted  by  deducting  from  gross  sales  a  divided  were  the  gross  proceeds  of  the 
commission  and  guaranty  of  six  per  cent,  sales  reduced,  not  by  the  expenses  of  the 


CH.  YI.]  WHO  ABB  PABTNEBS  AS  TO  THIRD  PABTIES.  87 

tions  of  their  own  contract';  and  he  also  expresses  the 
opinion,  that  ^^  the  common  law  seems  *  to  have  pressed  its      *  79 


ly  but  aimply  by  the  expenses  of  arrangement  like  that  made  in  the  present 
the  sales.    In  Loomis  v.  Marshall  it  was  case,  entitling  the  lessee  to  receive  as  a 
strongly  pressed  apon  the  court,  that  as  compensation  for  the  use  of  his  property 
the  net  tales  and  not  the  net  profits  were  to  or  capital  stock,  one  moiety  of  the  net 
be  divided,  there  could  be  no  community  proceeds  arising  from  the  business  trans- 
of  interest  in  the  prq/Us,     But  the  court  acted,   that    question    seems    now  fully 
thought  it   unnecetaary  to   decide   that  settled,  at  least  in  this  Commonwealth, 
point.    In  Denny  v,  Cabot,  the  opinion  of  It  is  no  longer  true  that  receiving  one-half 
the  court  would  seem  to  be  that  the  dis-  of  the  profits,  or  one-half  of  the  net  profits, 
tinction  between  gross  and  net  profits  was  arising  from  articles  manufactured   and 
not  a  sound  one,  though  in  that  particular  sold,  or  resulting  from  business  in  which 
case  it  was  considered  that  the  agreement  one  fhmishes   the  •stock   in   trade   and 
was  substantially  to  divide  the  gross  earn-  another  performs  the  labor,  necessarily 
ings.    See  page  *88  and  note.  creates  a  partnership.    It  is  always  com- 
The  principles  of  Loomis  v,  Marshall  potent  to  look  at  the  particular  circum- 
ftod  of  Denny  v.  Cabot  are  supported  by  stances  of  the  case,  and  ascertain  thereby 
many  other  American  cases,  both  prior  whether  it  may  not  be  merely  a  compensa- 
and  subsequent     In  Massachusetts,  the  tion  to  a  party  for  his  labors  and  services, 
decisions  seem  to  be  quite  uniform.    Rey-  or  for  famishing  the  raw  materials,  or  a 
nolds  V.  Toppan,  16  Mass.  870;  Bice  v,  mill  privilege,  or  a  factory,  frt>m  which 
Austin,  17  id.  197 ;  Turner  o.  BisseU,  14  the  other  is  to  earn  profits.    Story  on  Part. 
Pick.    192;    Blanchard  v.   Coolidge,   22  §  86.    This  question  was  very  fully  con- 
id.  151 ;  Bradley  v.  White,  10  Met.  808 ;  sidered  in  the  case  of  Denny  v.  Cabot,  6 
Judson  V,  Adams,  8  Cush.  656.    In  a  very  Met.  82,  where  it  is  said  by  Judge  Wilde, 
recent  case  in  that  State,  Dewey,  J.,  de-  in  delivering  the  opinion  of  the  court : 
livered  the  opinion  of  the  court  as  follows :  '  Where  a  party  is  to  receive  a  compen- 
"  It  is  contended,  on  the  part  of  the  plain-  sation  for  his  labor,  in  proportion  to  the 
tiffi,  that  the  stipulations  existing  between  profits  of  the  business,  without  having 
the  Old  Colony  Railroad  Corporation  and  any  specific  lien  on  such  profits,  to  the 
Parker  &  Tribou,  the  lessees  of  the  hotel  exclusion  of  other  creditors,  there  seems 
called  the  Samoset  House,  in  relation  to  to  be  no  reason  for  holding  him  liable  as 
the  leasing  of  said  house,  were  such  as  to  a  partner,  even  to  third  persons.'    6  Met. 
render  the  Old  Colony  Railroad  Corpora-  92.    That  case  was  followed  by  Bradley 
tion  a  partner  in  the  concern,  and  liable,  v.  White,  10  Met.  808,  where  the  question 
as  such,  to  creditors  who  may  have  fur-  arose  upon  an  agreement  that  A.  should 
nished  provisions  and  other  articles  for  furnish  the  goods  for  a  store,  and  pay  all 
the  hotel,  at  the  request  of  Parker  &  Tri-  expenses,  and  B.  should  transact  the  busi- 
bon.    Such  copartnership  is  supposed  to  ness  of  the  store,  and  receive  half  the 
arise  from  the  agreement  between  these  profits  for  so  doing ;  and  it  was  heldf  that 
parties,  providing  that  the  Old  Colony  this  did  not  constitute  B.  a  partner,  and 
Railroad  Corporation  shall  receive  for  the  that  he  was  not  liable  to  a  creditor  who 
use  of  the  premises  leased,  in  addition  to  had  f\imished  goods  for  such  store.     It 
tiie  sum  of  five  hundred  dollars  for  the  may  be  further  remarked,  that  in  relation 
use  of  the  fiimiture,  '  one-half  of  the  net  to  contracts  for  the  chartering  of  vessels, 
proceeds  arising  from  keeping  the  house  where  it  was  stipulated  that  the  owner 
as  a  hotel.'    Whatever  doubts  may  for-  of  the  vessel  should  receive  a  certun  per- 
meriy  have  existed  as  to  the  effect  of  an  oentage  on  the  profits  of  the  voyage,  it 
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principles  on  this  subject,  to  an  extent  not  required  by, 
*  80      even  if  it  is  consistent  with,  natural  justice."  (m)    We  *  are, 

was  eariy  hdd,  that  such  an  interest  in  the    Bliss,  21  Yt.  644 ;  Heckert  v.  Tregelj,  6 
profits  did  not  constitute  a  partnership.    Watts  &  S.  189,  where  the  ftcts  are  quite 
Reynolds  v.  Tappan,  16  Mass.  878 ;  Cut-    analogous  to  those  of  Loomis  v.  Marshall ; 
ler  V,  Winsor,  6  Pick.  836.    In  looking  at    Bowyer  v,  Anderson,  2  Leigh,  660 ;  Brown 
the  particular  contract  existing  between    v.  Higginbotham,  6  id.  688.    The  case  of 
these  parties,  it  is  quite  obyious  that  no    Barckle  v,  Eckhart,  1  Denio,  887,  con- 
partnership  was  contemplated  by  them,    firmed  on  appeal,  8  Comst.  182,  deserves 
It  was  a  part  of  the  stipulation,  clearly    particular  notice  in  this  connection.  There, 
expressed,  that  the  labor  and  expenditures    G.  &  Co.,  partners  in  general  trade,  being 
in  carrying  on  the  hotel  were  matters    in  need  of  some  one  to  attend  to  the  par- 
Bolely  in  the  hands  of  Parker  and  Tribou,    ticular  business  of  purchasing  andfbrward- 
and  all  bills  were  to  be  paid  by  them,    ing  western  produce,  employed  E.,  the 
The  articles  bought  by  them  were  their    defendant,  for  that  purpose.    As  a  remu- 
own  property,  as  were  all  moneys  received    neration  for  his  services,  £.  received  one- 
from  the  guests  of  the  house,  and  the  Old    fourth  of  the  profits  coming  to  G.  &  Co. 
Colony  Railroad  Corporation  had  no  right    from  the  western  produce  business,  but 
or  authority  over  either.    It  seems  to  us    had  no  farther  interest  in  the  ai&irs  of 
to  have  been,  on  the  part  of  the  Old    G.  &  Co.,  and  had  always  acted,  not  as 
Colony  Railroad  Corporation,  a  mere  leas-    their  partner,  but  their  servant.    It  was 
ing  of  the  house  and  Aimiture,  but  making   held,  that  E.  was  not  a  partner  as  to  third 
the  rent  of  the  former  to  depend  wholly    persons,. with  G.  &  Co.,  since,  firom  the 
upon  the  success  of  the  establishment.    If   whole  nature  of  their  relations,  it  appeared 
no  profits  were  realized,  they  would  receive    that  E.'s  interest  in  the  profits  was  merely 
no  rent ;  but  beyond  this,  they  were  not  to    that  of  an  agent  relying  on  them  for  com- 
be afifected  by  the  losses  that  might  occur   pensation.    A  similar  decision  was  made 
in  the  keeping  of  the  hotel.    The  agree-    in  Vanderburgh  v.  Hull,  20  Wend.  70, 
ment  on  the  part  of  Parker  &  Tribou  to    where  the  question  was  whether  a  person 
keep  exact  accounts  of  all  receipts  and    with  a  salary  of  $300  guaranteed  to  him, 
expenditures,  which  should  be  open  to  the    and  a  right  to  one-third  of  the  profits,  if 
inspection  of  the  corporation,  was  a  proper   there  were  any,  though  he  was  not  to  be 
arrangement  to  carry  out  the  fulfilment  of   liable  for  losses,  was  a  partner  as  to  third 
the  stipulation  to  pay  one-half  of  the  net    persons  with  the  plaintifi*;  and  it  was  held 
proceeds  arising  from  keeping  the  house,    that  he  was  not  a  partner,  and  was  com- 
for  rent  of  the  same,  and  does  not  necessa-    petent  as  a  witness  for  him.    See,  farther, 
lily  import  any  partnership  in  the  proceeds    Fitch  v.  Hall,  26  Barb.  18;   Dawham  v. 
thus  received  by  Parker  &  Tribou.  Apply-    Rogers,  1  Barr,  266;  Johnson  v.  Miller, 
ing  to  the  present  case  the  legal  principles    16  Ohio,  481 ;  Reed  v.  Murphy,  2  Greene 
so  fUUy  settied  in  the  cases  above  referred    (la.),  674 ;  Hodges  t;.  Dawes,  6  Ala.  216 ; 
to,  the  court  are  of  opinion  that  this  ao-    Scott  v.  Campbell,  80  Ala.  728 ;   Shrop- 
tion  cannot  be  maintained  against  the  Old    shire  v.  Shepherd,  8  id.  788 ;  Bartiett  o. 
Colony  Railroad  Corporation."     Holmes    Jones,  2  Strobh.  471 ;  Brockwi^  o.  Bur- 
V.  O.  C.  R.  Co.,  6  Gray,  68.    See,  also,    nap,  16  Barb.  810.    From  this  review  of 
Bucknam  v.  Bamum,  16  Conn.  67 ;  Clem-    the  leading  cases,  we  conclude  that  the 
ent  V.  Hadlock,  18  N.  H.  186 ;  Tobias  v.    rule  of  Waugh  v.  Carver,  that  an  indefinite 


(m)  Story  on  Part.  §§  86,  87. 
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however,  constrained  to  doubt  whether  the  common  law  is 
open  to  this  objection,  and  also  whether  it  differs  on  this 
subject  *  so  much  as  is  intimated  above,  from  the  Roman     *  81 
law,  and  the  modern  foreign  law. 

*  This  question,  as  to  the  intention  of  the  parties,  may     *  82 
be  considered  as  presenting  itself  under  three  forms.    First, 
if  we  suppose  *  that  the  parties  make  a  contract  which  pro-     *  83 
vides  for  some  joint  action  or  joint  property,  but  does  not 
produce  that  community  of  *  property,  or  business,  and     *  84 
profit,  which  the  law  regards  as  constituting  partnership, 
and  in  the  same  contract  declare  that  they  are  *  not  to  be     *  85 
partners,  then,  by  every  system  of  law,  they  are  not  part- 
ners.   Their  intentions  as  expressed,  and  as  they  are  to  be 
*  inferred  from  the  terms  of  their  bargain,  are  the  same ;      *  86 
and  they  prevail. 

In  the  second  place,  let  us  suppose  the  parties  expressly  make 
and  carry  out  in  act  an  agreement  to  enter  into  such  community 
of  property  or  business  and  profit  as  constitutes  a  partnership,  and 
say  nothing  about  partnership.  The  law  now  says  you  intended  to 
enter  into  partnership,  you  have  cai'ried  out  your  purpose,  and 
you  are  partners ;  and  it  is  a  matter  of  no  moment  that  you 
have  not  given  to  yourselves  this  name.  Here,  also,  the  intentions 
prevail. 

In  the  third  case,  we  suppose  that  parties  to  an  agreement  like 
the  last,  have  added  to  that  agreement  the  declaration  that  they  do 

participation  in  profits  makes  a  man  a  nnlesa  he  has  some  ownership  in  or  of  the 

partner  as  to  third  persons,  because  hy  profits  as  they  accrue  and  are  not  yet 

such  participation  the  Amd  on  which  cred-  ascertained  or  divided  into  portions.    See 

iters  rely  is  diminished,  is  not  established  for  the  latest  cases  on  this  important  ques- 

by  the  mass  of  either  English  or  American  tion,  Gibson  v.  Stone,  48  Barb.  286 ;  Smith 

authorities.    On  the  other  hand,  we  think  ads.  Perry,  6  Dutch.  74 ;    Yoorhees  v. 

that,  notwithstanding  dicta  of  immense  Jones,  id.  270 ;  Wheatcroft  v.  Hickman,  9 

weight  apparently  to  the  contrary,  the  C.  6.,  n.  b.  (99  £ng.  Com.  L.  R.),  47; 

cases  show  that  there  are  but  two  grounds  s.  o.'  8  H.  of  L.  Cas.  268 ;  Berthold  v. 

upon  which  a  man  can  be  liable  as  partner  Goldsmith,  24  How.  (XJ.  S.)  686 ;  Steyens 

to  third  persons ;  and  that,  if  a  man  has  v.  Faucet,  24  111.  488;  Bobbins  v.  Laswell, 

not  been  held  out  as  paitner,  he  can  be  27  HI.  866 ;  Fawcett  v.  Osbom,  82  id.  411 ; 

chargeable  as  such,  only  when  he  holds  Macy  v.  Combs,  16  Ind.  469 ;  Reynolds  v. 

UsaX  relation  to  profits,  which  we  believe  Hicks,  19  id.  118 ;  Braley  v,  Goddard,  49 

tobe  the  ultimate  test  of  partnership,  both  Me.  108;    Atherton  v.  Tilton,  44  N.  H. 

itder  $e,  and  as  to  third  persons ;  that  is,  462 ;  Whitney  v,  Ludington,  17  Wis.  140. 
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not  intend  to  be,  and  are  not  made  by  their  bargain,  partners,  (n) 
In  our  opinion  the  law  would  say,  your  intentions  are 
*  87  *  the  same  as  they  were  before,  and  shall  prevail  as  before. 
While  agreeing  to  become  partners  in  fact,  you  deny  the 
name ;  and  whether  you  do  this  ignorantly  and  innocently,  or  in 
fraud,  matters  not ;  your  assertion  cannot  prevail  over  the  fact, 
and  your  actual  intentions  govern  instead  of  your  declared 
intentions. 

We  apprehend  that  the  law  looks  first,  and  we  had  almost  said, 
only,  to  the  intentions  of  the  parties.  But  these  it  gathers  froiji 
the  whole  contract,  and  all  the  words  and  all  the  acts  of  the  par- 
ties, (o)  It  is  not  necessary  that  the  intention  of  being  partners 
should  be  declared  in  words ;  for  the  law  supplies  the  want  of 
these  words.  And  if  one  intention  is  plainly  implied  in  the  bar- 
gain itself,  and  another  is  asserted  in  words,  the  actual  intention 
prevails  over  the  verbal  one. 

(n)  This  may  perhaps  be  illustrated  resulted;  nor  would  such  partnership  hare 
bj  the  following  case :  A.  &  B.  dilsolved  been  inferred,  from  the  fiict  that  the  de- 
partnership.  But  A.  continuing  the  busi-  fendant'»compensation,  as  clerk,  waste  be 
ness,  it  was  agreed  that  he  should  take  all  determined  by  ascertaining  how  much 
the  remaining  stock  in  trade,  and  the  notes  one-third  of  the  profits  would  be,  after  the 
and  accounts  due  to  the  firm,  and  should  deduction  of  losses.  The  eyidence  does 
pay  tlie  outstanding  debts  of  the  concern,  not  tend  to  show  such  a  state  of  &cts. 
B.,  the  retiring  partner,  in  consideration  of  The  agreement  that  the  defendant  should 
his  interest  in  the  stock  of  goods  and  debts,  have  one-third  of  the  profits  was  not  in 
was,  ftom  the  date  of  the  dissolution,  to  consideration  of  his  services  as  clerk,  but 
have  one-third  interest  in  all  the  profits  of  his  interest  in  the  debts  and  stock  of 
arising  from  the  sale  of  said  goods,  was  to  goods.  .  .  .  The  defendant's  agreement 
share  one-third  of  the  losses,  and  fhrther,  was,  not  simply  that  the  losses  should  be 
was  to  act  as  A.'s  clerk  in  the  sales  of  the  deducted  before  his  share  of  the  profits 
goods.  Clearly,  the  circumstances,  of  the  was  ascertained,  but  that  he  would  share 
dissolution  of  the  partnership,  and  of  B.'s  one-third  of  the  losses."  .  .  .  Scott  v, 
agreeing  to  act  thenceforward  as  A.'s  clerk,  Campbell,  80  Ala.  728. 
indicated  that,  after  theur  dissolution,  the  (o)  See  Loomis,  v,  Marshall,  12  Conn, 
parties  did  not  intend  to  be  partners.  But  69,  and  Denny  v,  Cabot,  6  Met.  82,  which 
the  court  held,  that,  under  the  contract  cases  illustrate  the  regard  which  the  courts 
made  upon  the  dissolution,  A.  and  B.  pay  to  the  intentions  of  the  parties,  as 
were  partners  not  only  as  to  third  par-  gathered  from  a  view  of  their  entire  con- 
ties,  but  inter  se.  Say  the  court :  "  If  the  tract,  and  of  all  the  drcunistances  bear- 
agreement  had  been  merely  that  the  plain-  ing  upon  it.  See,  also,  to  the  same  point, 
tiff  (A.)  should  compensate  the  defendant  opinions  of  Bramwell  and  Martin,  BB., 
for  his  services  as  clerk,  by  giving  him  one-  in  Hickman  v.  Cox,  8  C.  B.  n.  s.,  628. 
third  of  the  profits,  the  relation  of  partners,  Vibbard  v,  Boderick,  61  Barb.  616. 
as  between  themselves,  would  not  have 
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We  might  suppose  a  case,  or  indeed  refer  to  one,  in  which  par- 
ties agreed  to  become  partners  in  a  business,  and  then  proceeded 
to  frame  such  terms  and  provisions  as  left  them  without  any  com- 
munity of  interest  in  the  properly,  business,  or  profits ;  and  cer- 
tainly they  would  not  be  in  law,  any  more  than  in  fact,  part- 
ners, (p)  Although,  even  in  this  case,  if  they  made  known  their 
agreement  to  be  partners,  they  might  then  be  bound,  as  such,  to 
third  parties,  on  the  ground  that  they  held  themselves  out  as 
partners,  which  is  sufficient  of  itself. 

In  other  words,  while  it  is  undoubted  law,  that  one  held  out  as 
a  partner,  with  his  own  consent,  is  liable  as  such  whether 
he  be  a  *  partner  in  fact  or  not,  it  is  not  true  that  one  who  *  88 
is  a  partner  in  fact,  is  not  liable  unless  he  is  also  held  out  as 
such ;  or  that  he  is  not  liable  because  he  declares,  either  in  his 
contract  or  elsewhere,  to  one  person  or  to  any  person,  that  he  is  no 
partner. 

We  are  unable  to  see  any  other  alternative,  but  to  adopt  these 
views,  or  else  to  say  that  persons  may  enter  into  actual  partner- 
ship, and  enjoy  all  its  facilities,  credit,  and  advantage,  but  escape 
all  its  liabilities  because  they  see  fit  to  deny  them.  And  we  think 
no  system  of  law,  ancient  or  modern,  would  come  to  this  conclu- 
sion. We  do  not  propose  to  exhibit  the  Roman  law  on  this  subject 
at  any  length,  but  we  think  it  fully  sustains  what  we  have  said 
above.  Indeed,  by  that  law  almost  all  the  questions  of  partner- 
ship passed  under  the  Pretorian  jurisdiction  (which  was  an  equi- 
table one  in  fact,  in  the  modern  use  of  the  term),  in  somewhat  the 
same  way  and  for  the  same  reasons,  as  they  have  come  under  the 
equity  jurisdiction  in  England  and  here. 

(p)  In  Oliyer  t;.  Gray,  4  Ark.  425.  Otiver  but  to  them  jointly,  as  partners.    We  ap- 

soed  Gra/  on  a  note.    Gray  filed,  by  way  prehend  there  is  nothing  in  the  contract 

of  set-off,  an  acooimt  for  keeping  a  horse,  constituting  them  partners.    There  is  cer- 

To  prove  his  aocoont,  Gray  produced  an  tainly  no  community  of  profit  and  loss  aris- 

agreement  under  seal,  by  which  it  was  ing  out  of  their  agreement.    It  amounts, 

stated  that  Oliyer  had  sold  Gray  half  of  a  in  our  opinion,  to  a  mere  joint  interest  in 

certain  horse,  and  that  Gray  was  to  keep  the  horse  alone,  and  an  agreement  on  the 

him  for  eighteen  months,  "  and  the  part^  part  of  Oliver  to  pay  Gray  one-half  of  the 

ners.  Gray  &  Oliyer,"  were  to  pay  an  equal  actual  expenses  incurred  in  keeping  him. 

portion  of  the  expense  of  the  horse  dur-  They  styled  themselves  partners  in  the 

ing  that  time.    By  the  court,  Dickinson,  contract,  yet  the  nature  and  terms  of  the 

J. :  "  The  plaintiff  in  error  insists  that  agreement  dearly  show  they  are  merely 

then  was  no  debt  due  by  Oliver  to  Grayi  part-owners/' 
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In  this  connection  we  would  advert  to  a  distinction  which  ran 
through  a  number  of  cases,  and  seemed  for  a  while  to  meet  with 
much  favor.  It  was  this.  One  who  receives  a  certain  portion  of 
the  gross  receiptSj  is  not  a  partner ;  but  if  he  receives  the  same  por- 
tion of  the  net  profits^  this  constitutes  him  a  partner,  and  makes 
him  liable  as  such.  We  do  not  think  this  distinction  very  reason- 
able or  very  useful.  It  may,  in  some  cases,  help  to  determine 
whether  the  parties  had  made  a  bargain  by  virtue  of  which  the 
receiver  of  this  portion  acquired  a  property  in  the  undivided  prof- 
its, and  so  far  it  may  be  of  use,  but  no  further.  The  rule,  how- 
ever, has  been  so  often  and  so  strongly  insisted  upon,  that  we 
examine  very  fully,  in  our  note,  the  authorities  on  which  it  seems 
to  rest,  (g) 

(q)  Of  this  distinction  between  gross  and  jointly  liable  for  the  repairs  done  to  the 
net  profits,  it  is  to  be  observed  that  it  lighter.  There  was  here  a  participation 
cannot  be  founded  upon,  nor  does  it  sup-  of  profit  and  loss  which  constituted  a  part- 
port,  the  principle  asserted  in  Waugh  v,  nership. 

Carver,  that  he  who  shares  in  profits  in-  But  the  agreement  with  Russell  subee- 

deflnitely  is  liable  as  partner  to  creditors,  quentlj  appeared  to  be  that  the  defendant, 

because  he  takes  from  that  Aind  which  is  in  consideration  of  working  the  lighter, 

the  proper  security  to  them  for  the  pay-  should  receive  half  her  gron  earnings,  and 

ment  of  their  debts.    If  the  diminution  of  that  Russell,  as  owner,  should  receive  the 

the  fiind  on  which  creditors  rely  were  the  other  half. 

true  ground  of  a  man's  liability  as  partner.  Lord  EUenborough  observed,  that  this 

the  receiver  of  gross  profits  should,  it  was  only  a  mode  of  paying  the  defendant 

would  seem,  be  charged  as  partner  rather  wages  for  his  labor,  and  was  dlfierent  firom 

than  the  receiver  of  net  profits ;  for  the  a  participation  of  profit  and  loss ;  so  that, 

latter  takes  from  that  fund  only  if  profits  under  these  circumstances,  no  partnership 

are  netted,  while  the  former  does  so  whether  could  be  considered  as  existing  between 

the  business  is  profitable  or  not,  and  may  him  and  the  owner  of  the  lighter.    See 

therefore  even  lessen  the  capital.              '  Pott  v.  Eyton,  8  C.  B.  82. 

The  case  commonly  cited  in  support  of  In  this  country,  the  distinction  drawn 
the  distinction  is  Dry  v.  Boswell,  1  Camp,  in  Dry  v,  Boswell  has  been  approved  in 
829.  There  the  action  was  assumpsit  for  a  number  of  cases.  See  Ambler  v.  Brad- 
work  and  labor,  and  materials  in  and  about  ley,  6  Vt  119 ;  Bowman  v.  Bailey  10  id. 
the  repairs  of  a  lighter.  The  only  question  170 ;  Mason  v.  Potter,  26  id.  722 ;  Tomer 
was,  whether  the  defendant  was  liable  for  v,  Bissell,  14  Pick.  192;  Heimstreet  o. 
the  repaurs,  which  were  admitted  to  have  Howland,  6  Denio,  68;  Everett  v.  Coe,  id. 
been  made.  The  witnesses  first  stated,  180.  The  fiusts  of  Patterson  v.  BUmcbard, 
that  the  lighter  was  the  sole  property  of  a  1  Seld.  186,  are  thus  stated  in  the  opinion 
person  of  the  name  of  Russell;  that  she  of  the  conrt:  "In  the  case  under  oonsid- 
was  let  out  by  him  to  the  defendant,  who  eration,  each  party  was  to  stock  a  partica- 
worked  her ;  and  that  the  two  shared  her  *  lar  portion  of  the  stage  route  ftt>m  Saratoga 
prq/to  equally  between  them.  Lord  Ellen-  to  Sandy  Hill,  Glen's  Falls,  and  White- 
borough  said,  in  that  case  the  defendant  hall,  and  each  was  to  receive  fiure  for  the 
was  to  be  considered  a  partner,  and  was  passengers  in  proportion  to  the  distance 
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*  It  has  been  asiserted,  not  only  by  text-writers,  but  by      *  89 
eminent  *  judges,  that  a  person  is  liable,  as  a    partner,      *90 

the/  should  be  by  them  respectiyely  con-    the  goods,  and  haymg  advised  the  bank- 
Teyed.    Neither  party  had,  by  the  terms    mpts  thereof,  they  advanced  a  sum  of 
of  the  contract,  any  interest  in  or  control    money  to  the  defendant  in  anticipation  of 
over  the  stock  or  road  of  the  other;  nor    the  remittance  expected  from  Ruxton,  and 
were  any  expenses  upon  any  part  of  tlie    the  latter  haring  Mled,  and  made  no  re- 
route to  be  borne  jointly.    The  question    mittance,  this  action  was  brought  to  recov- 
of  their  liability  to  third  persons  is  not    er  the  money  so  advanced.    And  if  there 
here  involved. ...  By  the  demurrer  it  is    had  been  nothing  more  in  the  case,  the 
admitted  to  be  a  simple  case  of  shares  in    plaintiffs  had  an  undoubted  right  to  recov- 
the  fares  in  proportion  to  the  distance  the    er.    But  it  came  out  at  the  trial,  that  the 
passengers  and  their  baggage  were  con-    bankrupts  and  Ruxton  were  in  the  habit 
veyed  by  each,  firom  which  no  deduction    of  dividing  equally  the  commissions  re- 
was  to  be  made  for  joint  expenses  or  losses    oeived  by  each  other  on  the  sales  of  all 
of  any  description;  the  fhnds  to  be  divided    goods  recommended,  or  'influenced,'  ac- 
were  their  gross  earnings,  and  not  profits,    cording  to  the  expression  of  the  witnesses, 
as  profits.    To  constitute  persons  partners    by  the  one  house  to  the  other ;  and  accord- 
as  between  themselves,  there  must  be  an    ing  to  this  habit  and  course  of  dealing. 
Interest  in  the  profits,  as  profits.    Each    the  bankrupts  were  entitled  to  half  the 
party  must,  by  the  agreement,  participate    commission  received  by  Ruxton,  on  the 
in  some  way  in  the  losses  as  well  as  the    saleof  the  defendant's  goods,  and  he  would 
profits ;  an  agreement  to  divide  the  grOss    be  entitled  to  one-half  of  the  commission, 
earnings,  as  in  this  case,  does  not  consti-    if  any  charged  by  them,  on  their  receipt 
tnte  a  partnership."    Beecham  v.  Dodd,    of  the  proceeds  in  London,  had  the  pro- 
3  Harrison,  485 ;  Moore  v.  Smith,  19  Ala.    ceeds  been  duly  remitted.    And  upon  this 
774.    See  Wood  v.  Yalette,  7  Ohio,  State,    evidence,  it  was  contended,  on  the  part  of 
172.  the  defendant,  that  the  bankrupts  were  to 

But  the  principle  of  the  case  of  Dry  v.  be  considered  as  joint  factors,  or  partners, 
BosweU,  if  it  is  understood  to  be  that  the  quoad  hoc,  with  Ruxton,  and  consequently 
sharer  in  gross  receipts  is,  as  a  conclusion  that  his  receipt  was  in  effect  a  receipt  by 
of  law,  not  a  partner,  is  not  only  erroneous  them,  and  so  the  advance  of  money  by  them 
in  principle,  but  is  also,  we  think,  opposed  to  the  defendant  was,  in  effect,  merely  a 
by  weighty  authority.  In  Cheap  &  Others,  payment  of  money  for  which  they  were  pre- 
Assignees,  v,  Cramond,  4  B.  &  Aid.  668,  viously  accountable  to  him.  And  in  sup- 
Abbott,  C.  J.,  said :  "  The  fiicts  are  these,  port  of  this  proposition,  the  case  of  Waugh 
The  defendant,  having  occasion  to  send  v.  Carver,  2  H.  Bl.  286,  was  cited  and 
goods  to  Rio  Janeiro,  for  sale  there,  applied  relied  on.  And  we  are  all  of  opinion  that 
to  the  bankrupts  for  recommendation  to  a  the  present  case  cannot  be  distinguished 
house  at  that  place ;  they  recommended  in  principle  firom  that,  and  that  our  decision 
Ruxton,  and  the  goods  were  consigned  to  must  be  governed  by  it.  It  is  true,  that 
him.  Ruxton  was  to  remit  the  proceeds  in  that  case  a  definite  part  of  the  commis- 
in  money  or  goods,  to  the  bankrupts,  who  sion  was,  by  agreement  of  tlie  parties,  to 
were  to  pay  over  the  money  to  the  defend-  be  deducted  as  compensation  for  the 
ant,  or  sell  the  goods,  and  account  to  him  charges  and  expenses  before  a  division 
Ibr  the  proceeds.  The  correspondence  took  place ;  and  also  that  each  party  was 
was  carried  on  between  the  bankrupts  and  to  share  in  some  specified  measure  with 
Ruxton,  the  defendant  not  communicating  the  other,  in  other  parts  of  the  profits  of 
directly  witii  Ruxton.    The  latter   sold    their  respective  business,  such  as  ware- 
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*91      to  third  parties,  when  *he  has  such  an  interest  in  profits 
*  92      as  will  give  him  a  right  to  an  *  account,  (r)     Undoubtedly 

house  rente  and  discount  upon  tradesmen'e  them  therein;  though  they  may  not  be 
bills.    And  it  was  contended,  in  this  case,  partners  inter  se."    See  also  remarks  of 
on  the  part  of  the  plaintiffs,  that  the  bank-  Martin,  B.,  upon  the  distinction  between 
rupte  and  Buxton  were  to  be  considered  gross  and  net  profite,  in  Hickman  v.  Cox, 
as  dividing  the  gross  proceeds  only,  and  8  C.  B.,  n.  b.,  662. 
not  the  net  proceeds  or  profite  of  each  In  Loomis  v.  Marshall,  12  Conn.  67, 
other's  agency  or  &ctorage ;  and  that  a  the  parties  sought  to  be  charged  as  part- 
division  of  gross  proceeds  does  not  consti-  ners  were  to  divide  between  them  the 
tute  a  partnership.    We  think,  however,  proceeds  of  the  sales  of  the  goods,  dimin- 
that  the  previous  deduction  of  a  definite  ished  only  by  the  cost  of  selling.    The  dif- 
part  of  the  commission  before  the  division  ference  between  net  profits  and  net  aalea 
in  the  case  cited,  is  an  unimportant  part-  was  pressed  upon  the  court    But  it  was 
It  cannot  have  the  effect  in  all  cases  of  not  thought  necessary  to  express  any  opin- 
leavlng    the    remainder  as    clear  profit,  ion  upon  the  point    In  Denny  v.  Cabot, 
because  the  expense  and  charge  cannot  be  6  Met  82,  the  fund  to  be  divided  was  sub- 
in  all  cases  uniformly  the  same,  but  must  stantially  the  same :  "  For  (we  quote  the 
vary  with  the  particular  circumstances  of  language  of  the  court)  although,  in  terms, 
each  transaction ;  90  that  in  effect «  part  the  agreement  was  Ho  pay  Cooper  one- 
only  of  the  gross  commission,  or  proceeds  third    of  the  net  earnings,  yet    that  is 
of  the  agency,  and  not  the  whole,  was  to  explained  by  the  words  immediately  follow- 
be  divided  in  that  case ;  and  teking  the  ing,  by  which  it  appears  tliat  Cooper  was 
definite  deducted  part  at  a  fifth,  or  any  entitled  to  one-third  of  the  gross  profite 
other  aliquot  part,  the  absent  house,  instead  after  deducting  certain  specified  charges ; 
of  receiving  one-half,  as  in  the  case  at  bar,  and  that  in  no  event  was  he  to  be  liable 
would  by  the  agreement  receive  two-fifths,  for    any  losses."     The  court   then  dte 
or  some  other  definite  part  of  the  whole  Loomis  v.  Marshall,  supra,  Reynolds  v. 
gross   sum,  and  not    an  indefinite   part  Topham,  16  Mass.  870,  Vanderburgh  v. 
thereof,  depending  upon  the  actual  and  Hall,  20  Wend.  70,  Turner ».  Bissell,  14 
dear  profit  of  the  transaction.    And  al-  Pick.  192,  and   proceed    thus:    "These 
though  in  the  case  of  Waugh  r.  Carver,  cases  appear  to  us  fully  to  support  the 
the  agreement  was  not  confined  to  a  di-  defence  in  the  present  case.    Some'  of 
vision  of  the  commission,  but  extended  them  may  perhaps  appear  to  dash  with 
also  to  the  moneys  received  in  certain  the  distinction  (laid  down  by  Lord  Ellen- 
other  parts  of  the  transactions  of  the  two  borough  in  Dry  v.  Boswell,  1  Camp.  829, 
houses,  yet  the  prindple  of  the  division  is  and  recognized  in  other  cases)  between 
not  affected  by  that  circumstance;    the  sharing  the  gross  earnings  and  sharing 
prindple  being,  that  where  two  houses  the  net  earnings  of  a  business  or  adventure, 
agree  that  each  shall  share  with  the  other  But  however  this  may  be,  we  think  there 
the  money  received  in  a  certain  part  of  the  is  no  sound  distinction  between  an  agree- 
business,  they  are,  as  to  such  part,  part-  ment  to  pay  to  a  party  a  certain  share  of  the 
ners  with  regard  to  those  who  deal  with  gross  profite,  and  an  agreement  to  pay  a 


(r)  8  Kent  Com.  p.  25,  note  b ;  Caiy  worth  in  Champion  v,  Bostwick,  18  Wend, 

on   Part.  11,  note  (i) ;   CoUyer  on  Part.  184.    See  also  Heimstreet  v.  Howland,  6 

§  44  and  note;  Lord  Eldon  in  Ex  parte  Denio,  68  ;  Benny  v.  Cabot,  6  Met  92. 
Hamper,  17  Yes.  412;   Chancellor  Wal- 
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eyery  partner  has  a  right  to  an  account  of  the  profits ;  but  the 

converse  is  not  true,  that  every  one  who  has  such  a  right  is  a 

partner.  There  are  many  ways  in  which  a  man  may  represent 
another,  and  in  that  right  be  entitled  to'an  account,  without  being 
liable  as  a  partner.  And  it  has  been  well  said  by  a  recent  writer, 
^^  In  all  cases  where  a  person  is  to  be  paid  for  his  services  by  a  sum 

certain  share  of  the  net  profits,  as  explained  that  the  gross  proceeds  of  a  trade  and  the 

in  the  present  contract;  the  dear  mean-  net  proceeds  are  two  difierent  funds,  an 

ing  of  the  terms  of  which  is,  that  Cahot,  interest  in  the  former  of  which  never 

Appleton  &  Co.  were  to  pay  Cooper  one-  makes  a  man  a  partner,  while  an  interest 

third  part  of  the  profits,  after   making  in  the  latter  always  does.  Whether  a  man 

certain  specified  deductions  therefrom,  and  is  t^  partner  or  not,  depends  upon  the  na- 

Cooper  clearly  was  not  to  be  liable  for  any  ture  of  his  interest  in  tlie  profits.    The 

losses.    If  he  had  stipulated  for  a  share  in  profits  of  a  trade  are  included  within  the 

the  profits  {whether  gross  or  net  profits) ,  so  gross  proceeds,  and  if  a  man  is  interested 

as  to  entitle  him  to  an  account,  and  to  as  owner  in  the  latter  of  these  funds,  be 

giTe  him  a  specific  lien,  or  a  preference  in  must  be  so  also  in.  the  former ;  for  there  is 

payment  oyer  other  creditors,  and  giving  nothing  in  the  mere  deduction  of  the  ez- 

him  the  full  benefit  of  the  profits  of  the  penses  of  a  business  from  its  proceeds 

business,  without  any  corresponding  risk  which  affects  in  any  way  the   kind  of 

in  case  of  loss ;  justice  to  the  other  credi-  interest    of    those     concerned    therein, 

tors  would  seem  to  require  that  he  should  Hence  the  question  still   must   be,  not 

be  holden  to  be  liable  to  third  persons,  as  whether  a  man  shares  in  gross  or  in  net 

a  partner."  receipts,  but  what  is  the  nature  of  his  in- 

We  think,  then,  the  distinction  drawn  terest  in  either  of  these  flmds  ?     If  his 

in  Dry  v.  Boswell,  between  the  gross  and  interest  is  that  of  owner,  then  he  is  a  part- 

the  net  profits  of  a  business,  derives  no  ner ;  otherwise,  not. 

very  strong  support  fix>m  the  authorities.  The  doctrine  which  Story  deduces  from 

Still  less  has  it  any  foundation  in  the  true  the  authorities,  and  to  which  he  gives  his 

principles  applicable  to  the  subject.    As  approval,  is,  that  a  participation  in  the  net 

we  have  already  seen  (see  ante,  p.  *41  and  proceeds  of   a  business  is   presumptive 

note),  it  is  entirely  consistent  with  the  -  proof  that  the  participator  is  a  partner, 

existence  of  an  actual  partnership,  that  while  a  participation  in  gross  proceeds  is 

one  or  more  of  its  members  should  not  be  presumptive  proof  that  he  is  not  one. 

subject  to  any  losses ;  since  such  exemp-  Story  on  Part.,  §§  84-89.    But  the  true 

tion  fi?om  loss  may  be  merely  the  consid-  doctrine,  as  suggested  in  the  text,  would 

eration  in   view  of  which    one  partner  seem  to  be,  that  the  sharing  in  the  gross 

contributes  to  the  firm  more  capital  than  or  in  the  net  receipts  of  a  business  is  a 

the  other  partners,  or  accepts  for  an  equal  &ct  from  which,  in  connection  with  the 

contribution  a  smaller  return.    Hence  the  other  fiicts  of  the  case,  the  jury  may  infer 

reason  for  the  rule,  that  the  participator  that  the  parties  have  or  have  not  that 

in  the  gross  receipts  of  a  business  is  not  a  interest  in  profits  requisite  to  make  them 

partner,  cannot  be  that  he   is    thereby  partners.     And  all  the  Ikcts  may  show 

exempt  from  losses,  and  that  such  exemp-  that  the  participator  in  net  proceeds  is 

tion  from  losses  is  necessarily  opposed  to  not  a  partner,  or  that  the  participator  in 

the  existence  of  an  actual  partnership,  gross  proceeds  is  one. 
Nor  can  the  ground  of  this  distinction  be, 
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proportional  to  the  profits,  he  must  be  entitled  to  an  account  of 
profits.  If  not,  how  is  he  to  ascertain  that  he  has  what  he  has  stip- 
ulated for  ?  "  («)  It  must  be  however  considered  as  now  settled 
that  a  person  paid  for  services  rendered  to  a  firm  by  a  share  of  the 
profits,  if  this  be  given  him  only  as  compensation  for  service,  and 
he  has  no  interest  in  the  principal,  and  no  other  interest  in  the 
profits,  is  not  liable  as  a  partner.  (88) 

The  many  cases  cited  in  the  notes  to  this  chapter  exhibit  in  strong 
light  the  difiiculty,  if  not  impossibility,  of  drawing  from  the  deci- 
sions any  definite  principle  or  rule  applicable,  with  certainty,  to  the 
question,  "  Who  are  partners  as  to  third  persons  ?  "  This  uncer- 
tainty has  recently  led,  in  England,  to  a  very  important  statute, 
*  93  28th  and  29th  Vic. ,  c.  86,  which  we  give  in  our  note,  (t)  *  We 
will  add  our  hope,  and  our  belief,  that  the  courts  of  this 

(«)  Bisset  on  Partnership,  p.  14.  bj  reason  only  of  snch  receipt,  be  deemed 
(««)  Besides  the  cases  akeady  cited,  to  be  a  partner  of  or  to  be  subject  to  any 
which  bear  upon  this  question,  see  Conk-  liabilities  incurred  by  such  trader.  4.  No 
lin  V.  Barton,  48  Barb.  485,  where  it  is  person  receiving  by  way  of  annuity  or 
directly  decided.  otherwise  a  portion  of  the  profits  of  any 
(t)  By  this  Act,  after  reciting  that  it  is  business,  in  consideration  of  the  sale  by 
expedient  to  amend  the  law  relating  to  him  of  the  good-will  of  such  business, 
partnership :  It  is  therefore  enacted  as  shall,  by  reason  only  of  such  receipt,  be 
follows  :  1.  The  advance  of  money  by  deemed  to  be  a  partner  of  or  be  subject  to 
way  of  loan  to  a  person  engaged  or  about  the  liabilities  of  the  person  carrying  on 
to  engage  in  any  trade  or  undertaking  such  business.  6.  In  the  event  of  any 
upon  a  contract  in  writing  with  such  per-  such  trader  as  aforesaid  being  adjudged  a 
son  that  the  lender  shall  receive  a  rate  of  bankrupt,  or  taking  the  benefit  of  any 
interest  varying  with  the  profits,  or  shall  Act  for  the  relief  of  Insolvent  Debtors,  or 
receive  a  share  of  the  profits  arising  fit>m  entering  into  an  arrangement  to  pay  his 
carrying  on  such  trade  or  undertaking,  creditors  less  than  209.  in  the  pound,  or 
shall  not,  of  itself,  constitute  the  lender  a  dying  in  insolvent  drcumstanoes,  the 
partner  with  the  person  or  the  persons  lender  of  any  such  loan  as  aforesaid  shall 
carrying  on  such  trade  or  undertaking,  or  not  be  entitled  to  recover  any  portion  of 
render  him  responsible  as  such.  2.  No  his  principal,  or  of  the  profits  or  interest 
contract  for  the  remuneration  of  a  servant  payable  in  respect  of  such  loan,  nor  shall 
or  agent  of  any  person  engaged  in  any  any  such  vendor  of  a  good-will  as  afore- 
trade  or  undertaking,  by  a  share  of  the  said  be  entitled  to  recover  any  ^uch  prof- 
profits  of  such  trade  or  undertaking,  shall,  its  as  aforesaid  until  the  claims  of  the 
of  itself,  render  such  servant  or  agent  other  creditors  of  the  said  trader  for  vain- 
responsible  as  a  partner  therein,  nor  give  able  consideration  in  money  or  money's 
him  the  rights  of  a  partner.  8.  No  per-  worth  have  been  satisfied.  6.  In  the  con- 
son,  being  the  widow  or  child  of  the  de-  struction  of  this  Act  the  word  "  person  " 
ceased  partner  of  a  trader,  and  receiving  shall  include  a  partnership  firm,  a  joint- 
by  way  of  annuity  a  portion  of  the  profits  stock  company,  and  a  corporation, 
made  by  such  trader  in  his  business,  shall. 
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country  will  regard  this  statute  rather  as  declaratory  of  the  law- 
merchant  in  respect  to  partnerships,  than  as  changing  that  law ; 
and  will  apply  to  cases  which  come  before  them  the  principles  on 
which  the  statute  is  founded.  It  will  be  noticed,  that  the  last 
section  applies  the  word  ^^  person,"  in  the  construction  of  this 
statute,  to  a  partnership  as  well  as  to  a  corporation ;  a  provision 
which  accords  with  views  which  we  have  repeatedly  expressed  in 
fliis  work. 


SECTION   III. 

HOW  FAB  STIPUIIATIONS  BETWEEN  THE  PABTNEBS  AFFECT  THIBD  PABTIES. 

We  shall  hereafter  consider  fully  the  subject  of  articles  of  part- 
nership. In  this  connection  we  say  only  that  it  is  unquestionably 
a  rule  of  English  and  American  law,  which  has  few  if  any  excep- 
tions, that  if  parties  enter  into  a  contract  of  actual  partnership,  and 
also  into  stipulations  as  a  part  of  this  contract,  or  independent  of 
it,  which  either  in  whole  or  in  part  deny  or  qualify  the  liabilities 
of  one  or  more  of  the  partners,  such  stipulations  would  have  no 
efTect  whatever  upon  third  parties  who  acted  with  the  partnership 
in  good  faith,  believing  and  justified  in  the  belief  that  it  was  a  part- 
nership, and  in  ignorance  of  these  special  stipulations,  (u)  It  is 
a  more  difficult  and  complicated  question,  what  e£fect  such  stipula- 
tions have  when  made  known  to  third  parties.  This  we  will  pro- 
ceed to  consider. 

The  two  principles  which  apply  to  this  question,  and  which  we 
must  reconcile  as  far  as  this  can  be  done,  are  these :  First,  if  one 
is  a  partner  in  fact,  and  has  all  the  advantages  and  credit  belong- 
ing to  his  partnership^  he  is  to  be  held  to  his  liabilities,  however 
he  may  disclaim  them  at  any  time  or  seek  to  escape  from  them. 
The  other  principle  is  this :  Every  man  has  a  right  to  put  what 
qualifications  or  limitations  he  pleases  to  his  bargain  with  another, 
and  that  other  is  bound  by  these  if  he  accepts  them ;  and, 
*  generally,  will  be  taken  to  accept  them,  if  they  are  dis-  *  94 
tinctly  made  known  to  him  while  making  his  bargain. 
These  principles  meet  in  a  somewhat  fluctuating  point,  which  now 
inclines  nearer  to  the  one  and  then  approaches  the  other  of  them. 

(u)  See  poBt,  ch.  7,  §  7. 
7 
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In  general  we  should  say,  that  a  proTision  in  partnership  articles, 
that  the  partners  would  not  come  under  these  liabilities,  nor  confer 
upon  each  other  those  rights  and  powers  which  belong  to  the  law 
of  partnership,  would  so  far  annul  the  contract,  that  it  would  not 
be  a  contract  of  partnership,  as  to  those  who  were  informed  of 
them.  Suppose,  for  example,  that  some  three  merchants  should 
advertise  that  they  entered  into  a  copartnership  from  the  first  of 
January  next  for  five  years,  to  transact  commission  business,  under 
the  name  and  style  of  A.,  B.,  &  Co.,  but  that  neither  of  the  part- 
ners would  be  liable  on  any  contract  he  did  not  himself  make,  nor 
for  any  goods  not  sent  to  him  personally,  and  receipted  for  by 
him,  nor  on  any  note  or  obligation  not  signed  by  him.  It  might 
be  said  that  this  was  an  advertisement  in  fact  that  they  were  not 
partners ;  and  anybody  who  knew  it  and  still  made  a  contract  with 
one,  using  the  name  of  the  firm,  could  not  hold  the  rest,  because  he 
made  no  contract  with  them.  Still,  such  facts  would  raise  the  ques- 
tion whether  there  was  not  here  an  evasion  of  the  law ;  and  if  the 
three  were  joined  in  the  business  and  in  the  ownership  of  the  prop- 
erty and  of  the  profits,  whether  all  should  not  be  held  liable  in  the 
usual  way;  certainly  to  a  customer  to  whom  the  peculiar  restric- 
tions were  not  distinctly  known,  and  perhaps  even  to  one  who  knew 
the  advertisement,  on  the  ground  that  their  acts  contradicted 
their  words,  and  that  while  they  said  substantially  they  were  not 
partners,  they  were  so  in  fact.  So  if  the  advertisement  were  that 
two  of  the  partners  would  be  liable  as  usual,  but  that  the  third, 
designated  by  name,  was  not,  by  agreement  with  the  rest,  to  par^ 
ticipate  in  the  losses  or  be  liable  for  the  debts,  mch  a  stipulation, 
even  if  advertised,  would  suj£ce  to  discharge  this  partner  if  in  fact 
he  participated  in  the  profits  as  a  partner.  One  reason  for  this 
doubt  would  be,  that  if  the  stipulation  when  so  made  known  took 
e£fect,  the  statutory  introduction  of  limited  partnerships  would  not 
have  been  necessary,  and  they  would  now  exist  in  England,  as  well 
as  here,  at  the  pleasure  of  the  parties,  and  the  somewhat  cumbrous 
machinery  of  our  statutes  of  limited  partnership  would  never  be 

resorted  to,  because  wholly  unnecessary. 
*  95        *  Stipulations  of  this  kind  are  rare,  and  such  advertise- 
ments never  appear.    We  have  supposed  them,  however,  as 
they  may  help  us  to  come  to  a  right  conclusion  upon  a  class  of 
questions  frequently  presented  in  fact.    For  stipulations  frequently 
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occur  in  articles  which  limit  in  various  respects  and  degrees  the 
power  of  each  partner  to  represent  or  bind  the  r-est,  or  of  some  one 
or  more  to  bind  the  others.  If  these  stipulations  are  wholly  un- 
known to  third  persons,  they  are  wholly  inoperative  as  to  them. 
But  the  present  question  is,  what  effect  they  have  when  made 
known,  either  publicly  or  personally,  to  some  third  party  who 
deals  with  the  partnership? 

The  general  principle  which  lies  at  the  foundation  of  the  partner's 
liability  is,  that  every  partner  has  full  and  absolute  authority  to 
bind  all  the  partners  by  his  acts  or  contracts,  in  relation  to  the 
business  of  the  firm,  in  the  same  manner  and  to  the  same  extent 
as  if  he  held  full  powers  of  attorney  from  all  the  members.  No  prin- 
ciple is  better  established  than  this ;  it  rests  not  only  on  universal 
usage  and  universal  authority,  but  on  obvious  reason  and  necessity ; 
because,  if  the  rule  were  otherwise,  a  very  large  proportion  of  the 
advantages  and  facilities  for  which  partnerships  are  formed  would 
be  lost.  It  must  however  be  remembered  that  a  partner  binds  the 
firm,  necessarily,  only  when  he  uses  the  name  of  the  firm.  Hence 
it  has  been  held  that  the  execution  of  a  mortgage  of  personal  prop- 
erty of  a  partnership  by  one  partner  in  his  individual  name,  passes 
no  title,  (uu) 

This  authority  of  each  partner  is  only  an  implied  one.  It  is  a 
fair  inference  from  the  fact  of  partnership ;  it  is  an  inference  from 
the  reason  of  the  thing,  as  well  as  from  the  rules  of  law.  But  it  is 
an  inference  which  cannot  be  made  when  the  partners  disclaim  it, 
honestly,  in  a  reasonable  way,  and  by  act  as  well  as  word.  Hence 
if  the  act  of  a  pailiner  be  forbidden  by  his  copartners,  and  notice  is 
given  to  the  person  with  whom  he  deals,  he  no  longer  acts  as  their 
agent,  and  his  act  is  only  his  own.  (uuu)  The  great  difficulty  is  in 
drawing  the  line  between  a  rule  which  would  give  to  any  partner, 
at  his  own  pleasure,  all  the  advantages  and  none  of  the  liabilities 
of  a  partner,  and,  on  the  other  hand,  permitting  reasonable  and  hon- 
est limitations  or  qualifications  of  liability,  which  ought  to  operate 
on  all  who  have  contracted  with  full  knowledge  of  them,  and  have 
therefore  assented  to  them,  (t;)    It  should  be  added,  that  the  ques- 

(ttu)  Clark  v.  Houghton,  12  Gray,  8S ;  (v)  Thus,  in  Alderson  v.  Pope,  1  Camp, 

and  see  Butterfleld  v.  Hensley,  id.  226 ;  404,  note  (a),  Lord  EUenborough  held,  that 

and  Cummings  v.  Parish,  80  Miss.  412.  whep  there  was  a  stipulation  between  A., 

(mtu)  Yeager  v.  Wallace,  67  Penn.  St.  B.,  &  C,  who  appeared  to  the  world  as 

865.  copartners,  that  C.  should  not  participate 
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*  96     tion  whether,  in  any  *  particular  case,  an  alleged  partner  has 

*  97     disproved  the  evidence  or  *  rebutted  the  legal  presumption 

in  the  profit  and  low,  and  sl^ould  not  be  Boardman  v.  Gore,  16  Mass.  889 ;  Baxter 
liable  as  partner,  C.  was  not  liable  as  v.  Clark,  4  Ired.  127 ;  Denny  v.  Cabot,  6 
partner  to  those  who  had  notice  of  this  Met.  98 ;  Jordan  v.  Wilkins,  8  Wash.  C. 
stipulation,  and  that  notice  to  one  mem-  C.  115 ;  Dow  v,  Sayward,  12  N.  H.  271 ; 
ber  of  a  firm  was  notice  to  the  whole  part-  Cargill  v.  Corby,  16  Mis.  426 ;  Langan  v. 
nership.  Compare  with  this  case,  Brown  Hewett,  18  S.  &  M.  122 ;  Brent  v.  Davis, 
V.  Leonard,  2  Chitty,  120.  In  Batty  v.  9  Md.  217.  In  Learitt  v.  Feck,  8  Conn. 
M'Cundie,  8  C.  &  P.  202,  the  defendants  124,  Hosmer,  C.  J.,  says:  ''It  is  a  well- 
had  become  shareholders  in  a  newspaper,  established  principle,  that  the  contract  of 
the  prospectus  of  which  Col.  Jones,  one  a  partner  is  obligatory  for  his  copartner, 
of  the  plaintifis,  who  were  partners,  had  by  virtue  of  an  implied  authority,  which 
been  concerned  in  preparing,  and  which  may  be  rebutted  by  a  refusal  to  be  bound 
stated  that  the  subscribers  were  not  to  be  by  his  acts.  By  legal  consequence,  the 
partners,  and  were  not  to  be  liable  for  partners  whose  authority  is  thus  declined, 
more  than  their  subscriptions ;  the  pres-  cannot  bind  the  copartnership  in  fiiTor 
ent  suit  being  brought  for  the  price  of  of  those  who  have  knowledge  of  the  UucL 
stationery  furnished  fbr  the  newspaper.  .  .  .  The  principle  under  consideration  is 
Parke,  J.  (in  summing  up),  said :  "  The  not  founded  at  all  on  any  supposed  waiver 
question  is,  whether  Col.  Jones,  having  a  of  the  creditor ;  but  solely  and  exclusively 
knowledge  of  all  the  circumstances,  can  on  the  declaration  of  the  person  declining 
maintain  the  action ;  for  it  is  clear  that  to  be  bound.  The  implied  authority  of 
his  knowledge  is  the  knowledge  of  all  his  partner  he  has  annihilated ;  and  the 
the  plaintiffb.  There  is  no  doubt  that  the  contract  in  the  name  of  the  firm  is  of  no 
defendants  were  proprietors ;  but  that  validity  beyond  the  personal  obligation  it 
will  not  make  them  partners.  The  ques-  imposes  on  the  individual  making  it"  So 
tion  is,  whether  Col.  Jones  did  not  know  if,  upon  the  dissolution  of  a  copartnership, 
that  these  persons,  though  called  proprie-  the  outgoing  paitner  assigns  to  the  con- 
tors,  were  not  to  be  deemed  partners,  and  tinuing  partner  all  his  interest  in  the  ont- 
whether  he  did  not  give  them  an  assur-  standing  partnership  debts,  and  accounts, 
ance  that  they  would  not  be  liable  fbr  the  subsequent  release  of  a  debt  by  the 
more  than  their  subscriptions  ?  The  pro-  outgoing  partner  t9a  debtor  having  notice 
spectus  states  that  the  subscribers  are  not  of  the  agreement,  is  void.  Gram  v.  Cad- 
to  be  partners ;  and  it  is  proved  that  he  will,  6  Cowen,  489.  See  Ex  parte  Harris, 
'icnew  of  that  prospectus,  and  acted  as  1  Madd.  688. 

treasurer  under  it.  How  can  he,  after  Partners  sometimes  give  notice  to  par- 
thls,  say  that  the  defendants  are  liable  ?  ticular  persons  or  to  the  public  generally 
The  question  for  our  consideration  is,  that  they  are  not  responsible  for  the  acts 
whether  Col.  Jones  does  not  accede  to  the  of  one  or  more  of  the  other  partners, 
proposition,  that  the  defendants  are  not  Such  repudiation  of  the  ordinary  liabilities 
liable  and  undertake  that  he  will  not  look  of  a  partner,  especially  if  it  be  with  refer- 
to  them  as  responsible  ?  If  you  believe  ence  to  a  single  transaction,  is  not,  per- 
the  evidence  in  the  sense  that  I  have  haps,  necessarily  inconsistent  with  the 
taken  of  it,  I  tell  you,  that  in  point  of  law,  continuance  of  the  partnership.  But  it 
the  plaintiffi  are  not  entitied  to  recover."  more  commonly  happens  when  one  or 
In  re  Worcester  Com  Exchange  Co.,  8  De  more  of  the  partnen  wishes  to  dissolve 
G.  M.  &  G.  180, 19  Eng.  L.  &  Eq.  627 ;  the  partnership  and  retire,  while  the  rest 
Bailey  v.  Clark,  6  Pick.  872.    See,  also,  choose  to  continue  in  the  business.    Such 
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of  authority  on  the  part  of  his  partH^j!,?tQ  bind,  seems  to  be  a  ques- 
tion of  fact,  (w^  '  •'  .• 

waminga  by  tMUtDen  of  limitations  thej  bills  or  promitoor^.potes  to  charge  anoth- 
nuean  to  put  to  their  own  liability  and  to  er,  is  onlj  an  impliotl^^iithority ;  and  that 
the  authority  of  the  other  partners,  hare  implication  was  rebifttlbd  inT  this  instance 
the  same  effect,  so  fiur  as  third  persons  by  the  notice  given  by'Sraiths^n,  who  is 
are  concerned,  as  the  communication  of  now  sought  to  be  charged,  Wh}ch.'jr.^ached 
stipulations  between  partners  restricting  the  plaintiff,  warning  him  that\Kiatthew 
their  liability ;  and  upon  similar  principles,  had  no  such  authority.  It  is  not  essential 
For,  a  partnership  being  once  proTed  to  to  a  partnership  that  one  partner  should 
exist,  and  the  implied  power  of  each  part-  have  power  to  draw  bills  and  notes  in  the 
ner  to  act  for  the  others  in  every  thing  partnership  firm  to  charge  the  others ; 
within  the  scope  of  the  partnership  busi-  they  may  stipulate  between  themselves 
ness  being  once  given,  the  fiiir  presump-  that  it  shall  not  be  done ;  and  if  a  third 
tion  upon  which  third  parties  are  justified  person,  having  notice  of  this,  will  take 
in  acting  is,  that  the  partnership  and  the  such  a  security  firom  one  of  the  partners, 
consequent  implied  authority  of  each  he  shall  not  sue  the  others  upon  it,  in 
partner  still  continue.  But  this  presump-  breach  of  such  stipulation,  nor  in  defiance 
lion  IB  of  course  wholly  rebutted  by  no-  of  a  notice,  previously  given  to  him  by 
lice  to  the  contraiy,  and  can  then  no  one  of  them,  that  he  will  jiot  be  liable  for 
longer  be  a  reason  for  holding  the  par^  any  bill  or  note  signed  by  the  others." 
giving  the  notice  to  liability  as  a  partner.  Layfield's  case,  1  Salk.  292 ;  Minnit  r. 
In  Galway  v,  Matthew  &  Smithson,  10  Whinnery,  2Bro.P.  C.  828;  16  Yin.  Abr. 
East,  264,  the  defendants,  partners  in  244 ;  Ex  parte  Harris,  1  Madd.  688 ;  Vice 
trade,  were  sued  upon  a  promissory  note.  v.  Fleming,  1 Y.^^  J.  227 ;  Booth  v.  Quinn, 
Matthew  let  judgment  go  by  de&ult ;  but  7  Price,  198 ;  Feigley  v.  Sponeberger,  6 
Smithson  defended  the  action  on  the  Watts  &  S.  664 ;  Johnston  v.  Dutton,  27 
ground  that  the  plaintiff,  before  he  took  Ala.  246.  It  has,  however,  been  ques- 
the  note  in  question,  had  notice  of  an  tioned  whether,  if  a  firm  consist  of  more 
advertisement,  then  recently  published  in  than  two  members,  the  expressed  and 
a  newspaper  by  Smithson,  wherein  he  known  dissent  of  one  partner  to  a  con- 
warned  all  persons  not  to  give  credit  to  tract  about  to  be  entered  into  in  good 
the  defendant  Matthew  on  his  (Smith-  fiuth  by  a  minority  of  the  partners  in  the 
son's)  account,  and  that  he  would  no  name  of  the  firm,  will  operate  to  fi^e  the 
longer  be  liable  for  drafts  drawn  by  the  dissenting  partner  from  liability  thereon, 
other  partners  on  the  partnership  account.  Story  on  Fart  §  128,  and  notes ;  8  Kent 
The  defendants  having  a  verdict  on  this  Ck)mm.  46.  This  question  will  be  consid- 
gronnd  (Galway  v.  Matthew,  1  Camp,  ered  when  we  come  to  treat  of  the  power 
408),  upon  motion  to  set  aside  the  non-  of  a  minority  of  the  partners  to  bind  the 
suit,  Lord  EUenborough,  C.  J.,  said :  "  The  partnership,  post,  ch.  7,  §  6.  In  one  case, 
general  authority  of  one  partner  to  draw  indeed,  it  was  said :  **  By  the  act  of  enter- 


(v)  Leavitt  v.  Peck,  8  Conn.  124 ;  Wil-  to  be  bound  by  the  transaction,  yet  his 

lis  V.  Dyson,  1  Stark.  164 ;  Vice  v.  Flem-  subsequent  acts   and    declarations    may 

ing,  1  Y.  &  J.  227.    See  authorities  cited  amount  to  a  waiver  of  his  dissent,  and  to 

above.    And  if  a  partner,  in  the  presence  a  ratification  of  the  transaction  from  which 

of  a  party  dealing  with  another  partner  he  thus  at  first  dissented.     Pearce  v,  Wil- 

who  acts  in  the  name  of  the  Ann,  reAises  kins,  2  Comst  469. 
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*  98  *  On  the  whole^iii'MiLj  that  the  law-merchant,  as  it  is  in- 
corporated into  \\!p  \2ommon  law  of  England  and  of  this 
country,  does  not«peflnit  one  to  secure  to  himself  all  the  advan- 
tages and  gaji^ft.^^* partnership,  and  guard  himself  against  all  its 
liabilities  ajid'ibsses  ;  and  that  his  attempt  to  do  so  would  be  de- 
feated •b}c^  pasting  upon  him  those  liabilities.  But  stipulations  are 
ofteir*eniered  into  which  must  be  understood  as  giving  up,  on  the 
part  of  all  the  partners,  or  of  a  part,  some  of  the  powers  and  advan- 
tages of  partnership,  and  providing  against  a  proportionate  measure 
of  liability ;  and  any  stipulations  of  this  character  would  undoubt- 
edly take  effect  as  far  as  they  were  known. 

lug  into  a  copartnership,  each  of  its  mem-  considerable  question,  as  matter  of  prin- 
bers  becomes  clothed  with  fhll  power  to  dple.  Nor  does  it  appear  to  bare  the  sup- 
malce  any  and  erery  contract  within  the  port  of  any  other  judicial  decision.  On 
scope  and  limits  of  the  copartnership  busi-  the  oontraiy,  in  Galway  v,  Smithson,  mtpra, 
ness.  All  such  contracts  will  therefore  Matthew,  for  whose  acts  Smiths<xi,  his 
be  absolutely  binding  upon  the  sereral  partner,  had  giren  the  plaintiff  notice  he 
members.  This  power  is  incident  to  the  would  not  be  responsible,  had  after  the 
copartnership  relation,  and  must  exist,  in  notice  borrowed  money  of  the  plaintiff, 
defiance  of  expostulations  and  objections,  and  had  applied  it  mostly  to  the  payment 
while  the  relation  endures."  Wilkins  v,  of  partnership  debts.  Nerertheless,  Smith- 
Fearoe,  5  Denio,  641,  644.  But,  though  son  was  held  not  liable  on  a  note  given  in 
the  judgment  in  this  case  was  affirmed  the  partnership  name  for  the  sum  so  bor- 
in  the  Court  of  Appeals,  the  dictum  just  rowed.  So  in  Leavitt  v.  Peck,  8  Conn, 
quoted  does  not  appear  to  hare  been  ap-  124.  In  Monroe  v,  Conner,  16  Me.  178, 
proved.  On  the  other  hand,  the  acts  of  Shepley,  J.,  after  an  examination  of  the 
the  protesting  partner  subsequent  to  his  point,  comes  to  the  conclusion  that  "  it  ia 
expression  of  dissent,  were  held  to  amount  more  in  accordance  with  the  general  prin- 
to  a  waiver  of  it,  and  to  a  ratification  of  ciples  of  law,  and  with  good  fiuth  and  fiur 
tiie  transactions  to  which  he  had  originally  dealing,  to  hold,  that  a  partner  is  not 
objected.  S.  C.  2  Comst.  469,  472.  See  bound  by  a  contract  after  he  has  given 
opinion  of  Colden,  Senator,  in  Smith  v.  notice  to  the  party  proposing  to  make  it, 
Lasher,  6  Cowen,  689,  710.  In  Willis  v.  that  he  would  not  be  bound  by  it"  When 
Dyson,  1  Stark.  164,  Lord  Ellenborough  notice  is  given  to  a  party  proposing  to 
hdd,  "  that  after  notice  by  one  partner  not  make  a  certain  contract  that  one  member 
to  supply  any  more  goods  on  the  partner-  of  a  firm  will  not  be  bound  by  the  action 
ship  account,  it  would  be  necessary  for  of  the  other  members,  if  the  party  thus 
the  par^  sending  goods  after  such  notice  notified  still  persists  in  his  purpose,  and 
to  prove  some  act  of  adoption  by  the  part-  completes  the  contract,  he  must  be  pre- 
ner  who  gave  the  notice,  or  that  he  had  sumed  to  have  made  it  solely  on  the  credit 
derived  tome  ben^  from  the  goods."  This  of  the  non-dissenting  partners.  But  we 
qualification  of  the  rule,  that  a  partner  shall  see.  In  the  next  section,  that  where 
may  limit  his  liability  by  giving  notice  to  credit  is  given  to  one  or  more  of  the  in- 
that  effect,  though  reiterated  upon  the  dividual  partners,  the  other  partners  are 
authority  of  this  case  by  some  of  the  wrl-  not  Uable  on  such  contracts,  even  though 
ters  on  partnership  (see  8  Kent  Comm.  8th  they  enure  to  the  benefit  of  the  partner- 
ed. 49 ;  Gow  on  Part  62),  seems  open  to  ship. 
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Thus,  it  is  quite  common,  in  continental  Europe,  for  mercantile 
firms,  in  their  circulars  or  other  advertisements,  to  designate  one  or 
more  of  the  partners  as  alone  having  authority  to  put  the  name  of 
the  firm  to  negotiable  paper.  If  a  firm  should  so  advertise  in  this 
country,  it  would  undoubtedly  prevent  any  person  who  knew  of  it 
from  holding  the  firm  on  the  signature  of  any  other  member.  But  it 
should  not  afiect  one  who  did  not  know  it ;  because  he  might  fairly 
imply  the  authority  of  each  partner  from  the  partnership. 
*  Formerly,  the  phrases  special  and  limited  partnerships,  *  99 
which  now  have  a  statute  meaning,  were  applied  quite 
loosely  to  those  which  were  less  general  than  usual ;  (x)  and  it  was 
always  held  that  where  these  limitations  were  known  to  a  customer, 
he  was  afiected  by  them ;  and  further,  that  this  specialty  or  limitation 
may  be  inferred  from  facts.  Limitations  upon  the  authority  of  one 
partner  to  represent  his  copartners  may  also  be  imposed  by  the 
nature  and  usages  of  particular  trades.  The  fact  that  a  partner- 
ship is  engaged  in* a  particular  trade  being  known,  is  sufficient 
notice  to  third  persons  of  the  limitations  which  the  nature  and  cus- 
toms of  that  trade  place  upon  the  power  of  each  partner,  and  third 
parties  dealing  with  a  partner  in  matters  outside  the  scope  of  its 
usual  business,  to  charge  his  firm  therein,  must  show  him  to  have 
possessed  special  authority  so  to  act.  Thus,  it  has  been  held^  that 
persons  who  are  engaged  in  working  a  mine  or  a  farm,  in  partner- 
ship, give  no  implied  authority  to  one  another  to  borrow  money  or 
to  draw  bills  of  exchange  on  joint  account  and  credit,  even  in  pro- 
motion of  the  joint  business.  Hence,  if  money  be  borrowed,  or  a 
bill  be  drawn  by  one  of  several  persons  jointly  interested  in  a  farm 
or  a  mine,  the  lender  or  holder  cannot  hold  the  other  partners  upon 
it  without  showing  that  they  had  directly  authorized  the  acting  part- 
ner so  to  bind  them,  (y') 

(x)  See  Lansing  v.  Ten  Kyck,  2  Johns.  Greenslade  v.  Dower,  7  id.  686 ;  Kicketts 

804;  Mnmford  v,  NiooU,  20  id.  624,  629;  v.  Bennett,  4  C.  B.  686.    See  ShickneBse 

Bentley  V.White,  8  B.Mon.  268;  Reynolds  v.  il^romilow,  2  Cromp.  &  J.  425;  Haw- 

V.  Cleareland,  4  Ck>wen,  282;  Ensign  v.  tayne  v.  Bourne,  7  M.  &  W.  695;  Tred- 

Wands,  1  Johns.  Gas.  171.    In  these  hut  wen  v.  Bourne,  6  id.  461;    Howken  v. 

two  cases,  the  word  "limited"  is  used  Boumed,  8  id.  708;  Burmester  v.  Norris, 

only  in  the  head-note.    Ensign  v.  Wands,  6  Exch.  796 ;  8  Eng.  L.  &  Eq.  487.    But 

1  Johns.  Cas.  171 ;  De  Berkom  v.  Smith,  where  it  was  shown  that  it  was  the  custom 

1  Esp.  29;  Post  v.  Kimberly,  9  Johns,  of  phinters  generally  to  horrow  money 

489.  when  necessary  for  the  purposes  of  their 

(y)  Dickinson  v.  Valpy,  10  B.  &  C.  128;  business,  it  was  hdd,  that  one  of  a  firm 
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*  100       *  A  limitation,  or  exception,  may  grow  out  of  the  nature  of 

the  particular  transaction.  Thus,  if  a  partner  of  a  firm  which 

engaged  in  the  business  of  planting  might  for  digging  tunnels,  the  peculiar  and  lim- 

bind  his  copartners  by  borrowing  money  ited  character  of  the  partnership  bnsiness 

for  their  business  and  giving  a  note  there-  precludes  any  legal  implication  that  one 

for.    Lea  v.  Gnice,  18  S.  &  M.  656.    And  of.  the  partners  can  bind  the  others  by 

in  McGregor  v.  Cleaveland,  6  Wend.  476,  issuing  commercial  paper  in  the  partner- 

a  promissory  note  given  for  the  firm  by  ship  name.     Gray  v.  Ward,  18  HI.  32. 

one  of  two  partners  in  the  business  of  See  Ckxke  v.  Branch  Bank,  8  Ala.  176, 

/arming  and  coopering  was  held  good,  and  respecting  the  limitations  to  the  authori^ 

binding  upon  both.     "  An  attorney,  gud  of  one  of  a  firm  of  tayem-keepers.    In  re 

attorney,  is  not  a  scrivener;  it  is  part  of  Worcester  Com  Exchange  Company,  8 

his  business  to  prepare  conveyances  and  De  G.  M.  &  G.  180, 19  Eng.  L.  &  £q.  682, 

,.  negotiate  mortgages,  and  see  that  the  and  Cheeny  v.  Clark,  8  Yt  481,  as  to  the 
deeds  are  executed  and  the  transaction  liability  of  members  of  a  building  asso- 
completed.  A  scrivener  is  a  person  who  elation.  See,  also,  Williams  r.  Thomas,  6 
receives  money  to  lay  out  upon  security,  Esp.  18 ;  Bentley  v.  White,  8  B.  Mon. 
and  to  hold  the  money  in  his  hands  until  268;  Vance  r.  Campbell,  8  Humph.  624; 
an  opportunity  offers  for  laying  it  out."  Lanier  v.  McCabe,  2  Fla.  82;  Miller  v. 
Hence,  where  two  are  in  partnership  mere-  Hines,  16  Ga.  197  ;  Benson  v,  M'Bee,  2 
ly  as  attorneys,  one  member  of  the  firm  McMullan,  91 ;  Goodman  v.  White,  26 
is  not  rendered  liable  as  partner  by  his  co-  Miss.  168 ;  Cargill  v.  Corby,  16  Miss, 
partner's  receiving  money  indefinitely  for  426 ;  Lansing  v.  Gaine,  2  Johns.  800.  In 
the  purpose  of  being  laid  out  on  mortgage  Andrews  v.  Lehott,  10  Barr,  47,  Andrews 
security.  Harman  v,  Johnson,  2  Ellis  &  &  Harris  had  agreed  to  form  a  statutory 
B.  188;  18  Eng.  L.  &  Eq.  400;  2  Ellis  limited  partnership,  Harris  being  the  spe- 
&  B.  61.  See  Sims  v,  Brutton,  1  id.  446;  cial  partner.  With  thtft  view  they  had 
Wilkinson  v.  Candlish,  19  Law  J.  Rep.  placed  upon  record  and  otherwise  pub- 
Exch.  166.  So,  if  persons  are  in  partner-  lished  to  the  world,  in  accordance  with 
ship  as  attorneys,  there  is  no  implied  the  provisions  of  the  statute,  the  terms  of 
auUiority  in  one  of  them  to  bind  the  rest  their  connection.  A  subsequent  breach  of 
by  pledging  the  name  of  the  firm  for  a  the  statute,  made  Harris  a  general  part- 
loan  of  money ;  Breckenridge  t;.  Shiieve,  ner,  in  an  action  i^;ainst  both  the  partners 
4  Dana,  876 ;  Hedley  v.  Bainbridge,  8  Q.  upon  contracts  made  in  the  name  of  the 
B.  816 ;  or  by  putting  the  name  of  the  copartnership.  Harris  alleged  in  defence 
firm  in  any  shape  to  negotiable  paper,  that  the  plaintiff,  at  the  time  the  contracts 
Levy  v.  Pyne,  1  C.  &  Marshm.  468.  See  were  made,  knew  he  was  a  special  partner, 
Smith  V.  Coleman,  7  Jur.  1068 ;  Wells  u.  and  gave  credit  to  the  firm  and  the  general 
Turner,  16  Ind.  188.  Li  like  manner,  a  partners,  and  did  not  rely  on  him.  But  it 
partner  in  the  practice  of  physic  is  not  was  heidf  that  this  knowledge  by  the  cred- 
bound  by  a  note  drawn  by  his  copartner  iter  of  the  special  partnership  could  not 
in  the  name  of  the  firm  for  the  purpose  discharge  the  special  partner  from  the 
of  raising  money ;  Crosthwait  v,  Boss^  1  general  liability  fixed  on  him  by  statute. 
Humph.  28 ;  nor  by  any  other  of  his  co-  The  court  said :  "  If  the  plaintiflb  knew 
partner's  contracts  which  are  not  con-  they  held  themselves  out  as  a  limited 
nected  with  their  business  as  physicians,  partnership,  they  also  knew  that,  if  the 
Thompson  v.  Howard,  2  Cart.  (Ind.)  246.  defendants  fiiiled  to  comply  with  the 
So  if  four  are  interested  as  partners  in  two  requisition  of  the  act,  they  became  general 
shares  of  the  stock  of  a  company  formed  partners,  and  were  liable  as  such.     The 
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deals  only  in  merchandise,  gives  the  note  of  the  firm  for  a  horse,  it 
would  be  a  fair  presumption  that  the  party  receiving  it — if  he  knew 
the  general  business  of  the  firm,  —  should  have  supposed  that  the 
partner  had  no  authority  to  give  such  a  note,  (z)  The  rule 
itself,  which  gives  *to  a  partner  his  authority,  limits  it,  in  per-  *  101 
haps  all  the  authorities  which  assert  the  rule,  to  contracts  or 
acts  within  or  belonging  to  the  business  of  the  firm.  The  reason  of 
this  is  perfectly  obvious ;  and  it  would  follow  that  as  partners  may 
certainly  limit  their  business  as  they  please,  by  so  doing  they  place 
an  analogous  limitation  to  the  authority  of  the  partners,  in  refer- 
ence to  any  one  knowing  the  limitation  of  their  business. 

The  general  reason  why  all  the  partners  are  bound  by  the  acts  of 
one,  is,  that  great  and  inevitable  frauds  would  spring  from  the  want 
of  this  rule.  Thus,  it  would  always  be  easy  for  a  firm  doing  the 
largest  business,  to  have  one  partner  (entitled  to  a  very  small  share) 
without  means,  and  therefore  without  risk,  who  should  sign  all 
their  paper  and  execute  all  their  contracts ;  the  other  partners  tak- 

prestimption   is,  that  the   coDtract  was  of  law  will  he,  that  he  deals  with  him  on 

made  in  reference  to  the  legal  rights  of  his  private  account,  notwithstanding  the 

the  parties,  and  this  presumption  can  alone  partner  may  giye  the  partnership  name, 

be  rebutted  hj  dear  proof  of  an  express  unless  there  be  some  circumstances  in  the 

contract,  wairing  all  the  plaintiff's  rights  case  to  destroy  that  presumption.    '  If/ 

under  the  statute."  says  Lord  Eldon  (8  Vesey,  p.  644), '  under 

(z)  Holmes  o.  Burton,  9  Yt.  252.    Lir-  the  circumstances,  the  person  taking  the 

ingston  v.  Rooderelt,  4  id.  261.    In  this  paper  can  be  considered  as  being  adrer- 

last  case,  A.  &  B.  formed  a  copartnership,  tised,  that  it  was  not  intended  to  be  a 

under  the  style  of  A.  &  Co.,  in  the  business  partnership  proceeding,  the  partnership  is 

of  Bugar-reflning,  and  so  advertised  the  not  bound.'    Public  notice  of  the  olrject  of 

public.    B.  afterwards,  without  the  knowl-  a  copartnership,  the  declared  and  habitual 

edge  of  A.,  bought  a  quantity  of  brandy  business  carried  on,  the  store,  the  count- 

ibr  which  he  gave  his  note,  pajrable  to  the  ing-house,  the  sign,  Ac.,  are  the  usual  and 

firm,  and  indorsed  by  him  with  the  name  regukir  indicia  by  which  the  nature  and 

of  the  Arm.    The  plamtiff,  the  indorsee  of  extent  of  a  partnership  are  to  be  asoer- 

said  note,  took  both  the  newspapers  in  tained.    When  the  business  of  a  partner- 

which  the  character  of  the  busmess  of  A.  ship  is  thus  defined,  and  publicly  declared, 

&  Co.  was  advertised.    The  question  in  ana  the  company  do  not  depart  from  that 

the  case  being  whether  the  copartnership  particular  busmess,  nor   appear  to   the 

was  liable  on  the  above  note,  Kent,  C.  J.,  world  in  any  other  light  than  the  one  thus 

said :  "  All  partnerships  are  more  or  less  exhibited,  one  of  the  partners  cannot  make 

limited.    There  is  no  one  that  embraces,  a  valid  partnership  engagement  on  any 

at  the  same  time,  every  branch  of  busi-  other  than  a  partnership  account.    There 

ness ;  and  when  a  person  deals  with  one  must  be  some  authority,  beyond  the  mere 

of  the  partners,  in  a  matter  not  within  the  circumstance  of  partnership,  to  make  such 

scope  of  the  partnership,  the  intendment  a  contract  binding." 
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ing  all  the  pro&ts  and  casting  all  the  losses  on  him.  But  it  would 
as  certainly  be  a  fraud,  if  a  customer,  who  knew  that  a  partner  with 
whom  he  dealt  had  no  authority  to  act  for  his  partners  in  a  certain 
way  or  on  certain  terms,  should  nevertheless  make  that  very  bar- 
gain with  him,  relying  on  the  responsibility  of  the  other  part- 
ners, (a)  A  firm  may  undoubtedly  permit  one  of  the  partners  to 
act  in  his  own  name,  but  for  the  interest  and  benefit  of  the  firm, 
and  then  any  loss  in  such  transaction  is  a  loss  of  the  firm.  As 
where  one  partner  deposited  the  funds  of  the  firm  in  a  bank  in  his 
own  name  with  the  consent  and  for  the  convenience  of  the  firm, 
and  the  funds  were  charged  to  him  in  the  books  of  the  firm,  but 
only  to  indicate  in  whose  hands  they  were,  and  the  bank  became 
insolvent ;  it  was  held  to  be  the  loss  of  the  firm  and  not  of  the  part- 
ner, (aa) 
*  102  *  While  there  are  many  cases  in  which  this  general  ques- 
tion is  raised,  there  are  few  in  which  it  is  fully  considered. 
In  nearly  all  it  is  dismissed  with  the  simple  remark  that  any  stip- 
ulations, which  partners  choose  to  agree  upon  between  themselves, 
are  operative  and  obligatory  upon  any  third  parties  to  whom  they 
are  made  known.  But  for  the  reasons  we  have  already  given,  we 
think  this  statement  of  the  rule  too  broad.  It  needs  to  be  quali- 
fied by  the  other  rule,  that  the  limitations  and  qualifications  shall 
produce  or  leave  something  of  equality  between  the  general  advanta- 
ges which  are  to  be  gained  by  the  partnership  on  the  one  hand,  and 
the  power  and  authority  of  the  partner  or  partners  on  the  other ;  or  in 

(a)  To  a  rimilar  effect  is  the  language  of  groceries  or  fttmitare  fbr  his  fiimilj,  it 

of  Kent,  C.  J.,  in  liringston  v.  Booserelt,  could  not  be  supposed  by  any  one  that  the 

4  Johns.  278,  279.    He  says  that  where  company  would  be  holden.    These  would 

the  particular  business  of  a  firm  is  made  be  plain  cases  of  a  fraud,  practised  upon 

known  in  a  usual  and  reasonable  way  to  the  firm,  of  which  the  creditor  would  be 

the  pubUc,  "  the  creditor  is  advatiaed,  that  chargeable  with  notice.    When  the  public 

he  is  not  dealing  on  a  partnership  account^  have  the  usual  means  of  knowledge  giren 

and  fbr  him  to  take  a  partnership  engage-  them,  and  no  means  hare  been  suffered 

ment,  without  the  consent  of  the  firm,  is,  by  the  partnership  to  mislead  them,  ereiy 

in  judgment  of  law,  a  fraud  upon  the  firm,  man  is  to  be  presumed  to  know  the  extent 

Suppose,  in  the  case  of  a  general  com-  of  the  partnership,  with  whose  member  he 

merdal  partnership,  a  debt  was  to  be  con-  deals."    Dow  v,  Sayward,  12  N.  H.  276. 

tracted  by  one  partner  upon  the  purchase  See  Bignold  v,  Waterhouse,  1  Moore  &  S. 

of  new  lands,  or  suppose,  in  the  case  of  a  269;  Maltby  v.  N.  W.  &  B.  Ck>.,  16  Md. 

partnership  between  two  attorneys,  in  law  422. 

business,  a  partnership  note  was  to  be       (aa)  Campbell  v.  Stewart,  S4  HL  161. 
giren  by  one  of  them  upon  the  purchase 
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other  cases,  similar  to  those  we  have  already  used,  the  law  will  not 
permit  parties  to  enter  into  an  actual  and  unlimited  partnership 
so  far  as  regards  all  the  advantageous  results  to  be  derived  from  a 
partnership,  and  then  by  an  agreement  among  themselves,  com- 
municated to  others,  to  protect  themselves  from  any  important 
portion  of  the  liabilities  which  necessarily  belong  to  partnership  by 
the  law,  the  usage  of  merchants,  and  reason  and  justice. 

We  have  already  seen  that  any  stipulations  between  partners, 
bind  them,  and  there  is  nothing  to  prevent  them  from  agreeing  that 
one  shall  share  all  the  profits,  but  that  the  others  shall  bear  sAl  the 
losses.  This,  however,  will  not  prevent  a  creditor  of  the  firm  from 
suing  all,  nor  from  levying  an  execution  on  the  property  of  the  part- 
ner thus  exempted,  unless  the  creditor  had  knowledge  of  the  agree- 
ment, and  made  his  bargain  with  the  firm  so  far  in  acceptance  of 
and  accordance  with  that  agreement,  that  he  must  be  taken  not  to 
have  given  any  credit  to  the  exempted  partner.  If  that  partner  is 
made  to  pay  any  share  of  loss,  by  the  general  law  of  partnership, 
he  can  turn  round  upon  his  partners,  under  their  agreement,  and 
recover  it  from  them. 

*  It  is  well  established  that  if  a  partner,  in  direct  viola-  *  108 
tion  of  his  stipulations  as  partner,  or  in  fraud  of  the  part- 
nership enters  into  any  contract  on  their  part  with  a  third  person, 
the  partners  are  not  discharged  by  his  breach  of  contract,  or  by  his  ^ 
fraud,  unless  the  third  person  was  participant  or  conusant  of  it.  (b) 

We  add,  that  the  person  so  dealing  with  a  fraudulent  partner, 
in  actual  ignorance  of  the  fraud,  but  in  an  ignorance  which  im- 
plies gross  negligence  on  his  part,  should  not  be  permitted  to 
hold  the  firm.  This  would  be  an  inference  from  the  principles 
of  agency.  This  rule  has  been  applied  to  the  holder  of  negoti- 
able paper,  and  should  be  applied  to  every  one  dealing  with  such 
partner,  (e) 

(6)  See  pott,  di.  1,  "  Of  the  righti  and       (c)  Uoyd  v.  Freshfleld,  2  C.  &  P.  826 ; 

datiei  of  partnen  between  themselTes."  New  York  Fire  Luuranoe  Co.  o.  Bennett, 

And  tee  Salland  v.  McBae,  16  La.  Ann.  6  Conn.  674.    In  this  last  case,  Hosmer, 

198;  Stockwell  v.  Dillingham,  60  Maine,  C.  J.,  says:  "It  is  now  insisted,  that  the 

412.    Hechanics  Bank  v,  Foster,  44  Barb,  payee  of  a  promissoiy  note,  although  he 

S7;   Gale  v.  BfiUer,  id.  420;  Tilford  v,  has  knowledge  that  the  maker  or  indorser 

Bunsey,  87  Mo.  668 ;  Hay  ward  v,  French,  in  the  name  of  the  Arm,  is  making  pay- 

12   Gray,  4^;   Sterling  v.  Jandon,  4S  ment  by  this  act  of  his  own  debt,  or  la 

Barb.  469.  becoming  the  surety  of  another  person. 
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SECTION   IV. 

WHEN  CREDIT  16  GIVEN  TO  ONE  PABTNER  ONLT. 

He  who  giyes  credit  to  one  partner  alone,  cannot  call  on  the 

rest.    This  is  true,  howeyer  die  credit  be  given.*  As, if 

*  104   the  *  creditor  sold  him  goods ;  (<2)    or  sold  to  another 

without  the  concurrence  of  his  partners ;  Hiard  v.  Bigg,  Mann.  N.  P.  Index,  Part- 

and  that  neither  the  partnership  covenant  ners,  A.  (a),  6 ;  Barton  v.  Hanson,  2  Camp, 

nor  the  interest  of  the  partnership  sane-  97 ;  2  Taunt.  49.    So  where  L.  &  C,  by 

tions  the  act ;  yet  that  he  has  a  right  to  articles,  entered  into  partnership  for  the 

subject  the  partnership.     The  principle,  manu&cture  of  hemp,  L.  to  find  the  stock, 

in  direct  hostility  with  justice  and  con-  and   C.  to  fiimish   the   machinery  and 

venience,  is  endeavored  to  be  sustained,  operatives.    The  plaintiff's  slave  was  em- 

by  the  unwarranted  supposition,  that  the  ployed,  by  C.  alone,  in  the  business  of  the 

payee,  not  having  knowledge  that  special  firm,  and  the  present  action  was  assumpsit 

authority  was  not  given  the  partner,  may  against  the  partners  for  the  value  of  his 

fold  his  arms  and  reap  a  benefit  firom  his  services.    The  plaintiff,  as  the  only  evi- 

supineness.    Common  sense  and  common  deuce  of  the  liability  of  the  firm,  exhibited 

integrity  require  that  he   should   make  the  articles  of  copartnership,  providing  for 

inquiry,  in  such  cases,  and  actually  know,  the  arrangement  above  stated.  Heldf  that, 

that  authority  was  given.    He  is  bound,  in  the  absence  of  evidence  to  the  contnuy, 

on  legal  and  fiur  principles,  to  sustain  the  the  plaintiff  must  be  presumed  cognizant 

affirmative.    He  knows  that  the  partner-  of  the  duty  of  C.  to  Aurnish  hands,  and  to 

ship  is  for  mercantile   operations.     He  have  contracted  solely  upon  the  credit  of 

knows  that  the  partner,  signing  or  indors-  C,  to  whom  alone,  therefore,  he  could 

ing  a  note  in  the  name  of  the  firm,  from  look  for  payment.    Lafon  v,  Chinn,  6  B. 

the  partnership  contract,  had  no  implied  Mon.  805.    See  Pinckney  v.  Keyler,  4  E. 

•  

authority.  He  knows  that  the  act  can  D.  Smith,  469.  In  Young  v.  Hunter,  4 
alone  be  authorized  by  the  delegation  of  Taunt.  688,  Gibbs,  J.,  said :  "  I  am  by  no 
express  power.  And  he  knows  that  on  means  of  opinion  that  there  may  not  be  a 
the  most  common  and  best  established  case  where  two  houses  shall  be  interested 
principles,  in  promotion  of  justice  and  in  goods  from  the  beginning  of  the  pur- 
prevention  of  fraud,  the  person  claiming  chase,  yet  not  be  both  liable  to  the  vendor ; 
the  obligation  of  contract  against  a  part-  as  if  the  parties  agree  amongst  themselves 
nership  is  bound  to  prove  it."  See  War-  that  one  house  shall  purchase  the  goods 
ren  v,  French,  6  Allen,  817 ;  Kimball  v.  and  let  the  other  into  an  interest  in  themj 
Walker,  80  IlL  482;  Duncan  p.  Lewis,  1  that  other  being  unknown  to  the  vendor; 
Duvall  (Ky.),  188;  Sims  v.  Smith,  12  in  such  a  case  the  vendor  could  not  re- 
Bich.  Law  (S.  C),  686.  cover  against  him,  although  such  other 
(d)  As  where  goods  for  the  use  of  a  person  would  have  the  benefit  of  the 
stage-coach  are  supplied  to  one  of  several  goods."  See,  ftirther,  SaviUe  v,  Bobert- 
partners  in  a  stage-coach  line  by  one  know-  son,  4  T.  B.  725 ;  Gibson  v.  Lupton,  9 
ing  that  the  agreement  between  them  is  Bing.  297 ;  Ex  parte  Harris,  1  Madd.  588 ; 
that  each  shall  run  and  stock  a  particular  Holcroft  v.  Hoggins,  2  M.  G.  &  Sc.  488 ; 
portion  of  the  road  at  his  own  expense.  Sylvester  v.  Smith,  9  Mass.  121 ;  Holmes 
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goods  on  bis  guaranty ;  or  received  him  as  surety  in  any  way ;  or 
loaned  him  money,  (e)  If  there  is  no  eyidence  to  show  to  whom 
credit  was  given,  the  fact  that  money  borrowed  by  a  partner 
comes  to  the  use  of  a  firm,  raises  a  presumption  that  the 
loan  was  made  by  him  *  as  partner,  and,  if  not  rebutted,  *  105 
will  make  the  firm  liable  for  the  repayment.  (/)    If  the 

V.  Barton,  9  Vt.  252 ;  Ketchum  v.  Durkee,  (/)  Jaqaes  v.  Marquand,  6  CoweD,  497 ; 
1  Hoff.  Ch.  628 ;  Watt  v.  Kirby,  16  111.  Rothwell  v,  Humphreys,  1  Esp.  406 ; 
20O;  Meyer  v.  Larkin,  8  Cal.  408.  In  Church  t7.  Sparrow,  6  Wend.  228;  Whit- 
Johnston  V.  Wardeu,  8  Watts,  101,  the  aker  v.  Brown,  16  id.  606.  If  for  money 
conn  instructed  the  jury :  "  That  if  A.  borrowed  a  partner  gives  his  own  bill, 
contract  with  B.  to  deliver  articles  at  a  or  note,  or  other  simple  contract  security, 
speciiled  period,  and  if  in  the  intermediate  and  suit  is  brought  directly  upon  such  in- 
time  B.  &  C.  enter  into  a  partnership,  as  dividual  security,  "  it  cannot  be  allowed 
upon  such  a  contract,  it  is  to  be  presumed  to  supply  by  intendment  the  names  of 
that  payment  is  to  accompany  delivery ;  others  in  order  to  charge  them "  (per 
if  credit  is  given  at  the  time  of  delivery.  Lord  Ellenborough,  C.  J.,  in  Emly  v. 
it  must  be  presumed  to  be  done  upon  the  Lye,  15  East,  7) ;  Skiffkin  v.  Walker,  2 
credit  of  the  partners ;  and  this  whether  Camp.  808  ;  Ex  parte  Brown,  1  Atk.  225, 
the  existence  of  the  partnership  was  known  cited;  Ex  parte  Bolitho,  Buck.  108; 
to  the  plaintiff  who  gave  the  credit  or  not.  though  upon  the  common  money  counts 
If  the  existence  of  the  partnership  was  the  partnership  may  be  charged,  if  the 
known  at  the  time,  no  doubt  could  be  obligation  of  the  borrowing  partner  was 
raised;  but  if  a  credit  be  given  where  meant  to  be  taken,  not  in  lieu  of,  but 
there  is  a  secret  partner,  as  the  credit  is  simply  in  connection  with,  the  partnership 
supposed  to  be  given  as  well  to  him  as  liability.  Ibid.  Denton  v.  Rodie,  8  Camp. 
to  those  associated  with  him,  upon  the  498;  Tucker  v.  Feaslee,  86  N.  H.  167.  If, 
ground  that  he  is  entitied  to  the  profits,  however,  the  obligation  of  one  partner  be 
so  he  in  equity  should  be  responsible  for  thus  taken  not  as  a  collateral,  but  as  the 
the  loss  in  the  present  case."  sole  security  for  the  money  loaned,  the 

(e)  Ex  parte  Hunter,  1  Atk.  228 ;  Parkin  credit  must  be  deemed  to*  have  been  giv- 
r.  Carruthers,  8  Esp.  248,  per  Le  Blanc,  en  solely  to  that  partner,  and  the  lender 
J. ;  Loyd  v.  Freshfleld,  2  C.  &  P.  825 ;  cannot  recover  for  money  had  and  i^- 
Bevan  v,  Lewis,  1  Sims,  876 ;  Murray  v.  ceived  by  the  .partnership,  notwithstand- 
Somerville,  2  Camp.  99 ;  Le  Roy  v,  John-  ing  the  loan  went  to  its  use.  As  where  the 
son,  2  Peters,  186 ;  Mifflin  v.  Smith,  17  transaction  between  a  banker  and  one 
S.  &  R.  169 ;  Willis  p.  Hill,  2  Dev.  &  Bat  partner  is  in  &ct  a  discount  by  the  former 
281 ;  Foley  v.  Robards,  8  Ired.  177  ;  Bird  of  the  hitter's  paper ;  notwithstanding  the 
r.  Lanius,  4  Wis.  615;  Clay  v.  Cottrell,  application  of  the  flmds  so  raised  to  the 
18  Penn.  408 ;  Wiggins  v.  Hammond,  1  uses  of  the  firm,  and  the  imderstanding  by 
Mis.  121 ;  Siegel  v.  Chidsey,  28  id.  279;  the  banker  that  they  would  be  so  applied. 
Miller  v.  Morrice,  6  Hill,  114 ;  Holmes  v,  the  discounter  does  not  become  a  creditor 
Burton,  9  Yt.  252 ;  Evans  v.  Biddleman,  of  the  partnership,  but  simply  of  the  con- 
8  CaL  486;  Logan  v.  Bond,  18  Geo.  192;  tracting  partner;  for,  "the  purchase  or 
Foster  v.  Hall,  4  Humph.  846 ;  Jaques  v,  discount  of  a  note  is  a  contract  wholly 
Marquand,  6  Cowen,  497 ;  Whitaker  v.  unconnected  with  the  objects,  uses,  or  ap- 
Brown,  16  Wend.  605.  plication  of  the  money  paid."    Per  Bald- 
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creditor  sold  goods  or  loaned  money  to  every  one  of  the  partners 
severally,  on  their  several  credit,  he  could  not  recover  of  them 
jointly,  nor  hold  them  mutually  responsible,  although  the  money 
or  the  goods  were  immediately  used  by  the  borrowers  or  buyers  to 
make  up  the  stock  of  the  firm,  or  provide  for  its  debts  or  busi- 
ness, (jg) 

It  must,  however,  be  remembered,  that  this  credit,  to  exonerate 
the  other  partners,  must  be  given  knowingly  and  voluntarily. 
For,  if  one  sold  goods  actually  to  a  firm,  but  through  the  agency 
of  a  partner  whom  he  did  not  know  to  be  a  partner,  and  accord- 
ingly charged  the  same  to  that  partner  alone,  the  firm  would  still 
be  bound.  We  think  this  rule  applies  equally  to  all  simple  con- 
tracts, whether  oral  or  written.  (K) 

win,  J.,  in  Winship  v.  Bank  of  the  United  It  appears  hj  the  plea,  that  three  persons 

States,  6  Peters,  667 ;  Emlj  v.  Lye,  16  were  carrying  on  business  under  the  firm 

East,  7 ;  Denton  v.  Bodie,  8  Camp.  498 ;  of  Knight  and  Surgey,  and  that  the  de- 

Graeff  v.  Hitchman,  6  V^atts,  464 ;  Bond  feAdant  Drake  was  a  dormant  partner. 

V.  Aitkin,  6  VTatts  &  S.  166;  Foster  v.  The  agreement  is  in  writing,  ifder  partes; 

Hall,  4  Humph.    846 ;    Union   Bank  v.  and  it  contains  no  intimation  that  Knight 

Eaton,  6  id.  499 ;    Green  v.  Tanner,  8  &  Surgey  were  carrying  on  business  as 

Met.  411 ;  Ostrom  v.  Jacobs,  9  Met.  464 ;  members  of  a  more  extensive  firm.    I 

Thorn  v.  Smith,  21  Wend.  866 ;  Beebe  v,  know  of  no  authority  for  introducing  the 

Bogers,  8  G.  Greene,  819 ;  Mead  r.  Tom-  name  of  a  dormant  partner  into  such  a 

linson,  1  Day,  148.    See,  also,  Donnally  v,  contract.    In  implied  contracts,  where  the 

Byan,  41  Fenn.  806  ;  Folk  v.  Wilson,  21  benefit  is  equal,  and  the  liability  not  lim- 

Md.  688.  ited,  a  dormant  partner  may  be  included ; 

(g)  Saville  v.  Bobertson,  4  T.  B.  726.  but  there  is  no  authority  which  extends 

See  Hoare  v,  Dawes,  Dougl.  871 ;  Coope  the  principle  to  express  contracts."    Bos- 

V.  Eyre,  1  H.  Bl.  87 ;  Smith  v.  Craren,  1  anquet,  J. :   "  The  plaintifi^  is  precluded, 

Cromp.  &  J.  600 ;  Sevan  v.  Louis,  1  Sims,  by  the  form  of  the  CQutract,  fh>m  saying 

876 ;  Wall's  Adm.  v,  Fife,  87  Fenn.  894.  that  any  other   person   entered   into  it 

(h)  It  was  held,  in  one  case,  in  the  Com-  besides  himself  and  Knight  &  Surgey." 

mon  Fleas  in  England,  that  there  was  a  See,  also,  Bobinson  v,  Budkins,  Exch. 

difl^rence  between  a  written  and  an  oral  88  Eng.  L.  &  Eq.  872.    But  Beckham  r. 

contract,  so  &r  as  regards  the  liability  of  Knight,  supra,  was  afterwards  overruled 

a  dormant  partner  to  be  sued  thereon,  in  the  Exchequer.    In  Beckham  v.  Drake, 

and  that,  in  an  action  upon  the  former,  9  M.  &  W.  79,  upon  the   same  state  of 

it  was  not  allowable  to  add  as  parties  fiicts.  Lord  Abinger,  O.  B.,  said :  "  I  am 

otlier  persons  than  those  whose  names  of  the  same  opinion  that  I  was  tiien,  that 

were  signed  to  the  agreement.    Beckham  the  doctrine  stated  by  the  Court  of  Com- 

V.  Knight,  4  Bmg.  N.  C.  248.  The  facts  of  mon  Fleas,  that   when  a  contract  is  in 

the  case  are  sufficiently  set  forth  in  the  writing  between    parties    signing   their 

opinions  of  the  judges.    Tindal,  C.  J. :  names  to  it,  it  cannot  be  used  against 

"  The  action  is  brought  on  an  express  con-  other  parties  than  those  who  signed  their 

tract  between  Knight  &  Surgey  of  the  one  names  to  it,  —  cannot  be  supported  either 

part,  and  the  plaintiff  of  the  other  part  on  principle  or  authority.    That  position, 
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*  The  firm  would  not  be  held,  if  the  creditor  of  the  firm    *  106 
had  accepted  the  indiyidual  security  of  the  partner  in- 
stead of  t^e  debt  of  the  firm ;  provided  the  new  indiyidual  indebt- 
edness be  of  a  higher  nature  than  the  firm  debt,  or  payable  sooner, 
or  attended   with   some   other  advantage,   which    might 
be  regarded  as  a  *  consideration,  (t)     And  a  judgment    *  107 

indeed,  is  contradicted  bj  the  whole  ee-  Beynolds  v.  Cleaveland,  4  Cowen,  282; 

ries  of  authorities  bearing  on  the  subject.  Mead  v,  Tomlinson,  1  Day,  148.    The 

There  is  no  question  that  a  contract  in  question  as  to  whom  the  credit  was  giren 

writing  by  an  agent,  signed  by  himself,  is  one  for  the  jury.    Webster  v.  Steams, 

will  bind  his  principal,  when  the  other  44  N.  H.  498. 

contracting  party  discoTcrs  the  principal,  (t)  As  where  the  bond  or  other  spedal- 
although  the  contract  was  made  without  ty  of  one  partner  is  taken  for  the  simple 
his  knowing  who  the  principal  is ;  as,  for  contract  debt  of  the  partnership,  see 
instance,  in  the  case  of  a  bill  of  lading  Williams  v.  Hodgson,  2  Harris  &  J.  474 ; 
signed  by  the  master,  where  the  action  Tom  r.  Goodrich,  2  Johns.  214 ;  Clement 
is  brought  agamst  the  owners.  It  is  also  v.  Brush,  S  Johns.  Cas.  180 ;  Waugh  v. 
the  case  of  eyeiy  charter-party,  which  is  Carriger,  1  Terg.  81 ;  Ward  r.  Motter,  2 
signed  by  the  owner,  where  the  owner  is  Rob.  Ya.  686 ;  Moule  v.  HoUins,  11  Gill 
rendered  liable  by  the  act  of  the  master,  &  J-  H ;  Jacobs  v,  McBee,  2  McMullan, 
because  the  master  is  his  agent.  So  it  is  348 ;  Bell  v.  Banks,  8  Man.  &  G.  258 ; 
in  a  rast  variety  of  other  cases  which  fre-  Ward  v,  Johnson,  18  Mass.  160 ;  Patter- 
qnently  occur,  all  establishing  the  princi-  aon  v:  Brewster,  4  Edws.  Ch.  862 ;  Mc- 
ple,  that  the  parties  really  contracting  are  Naughten  v.  Partridge,  11  Ohio,  228.  In 
the  parties  to  sue  in  a  court  of  justice,  United  States  v.  Astley,  8  Wash.  C.  C. 
although  the  contract  be  in  the  name  612,  Washington,  J.,  said :  "  The  reason 
of  another.  ...  A  contract  under  seal  upon  which  the  doctrine  is  founded  is 
can  bind  none  but  those  who  sig^  and  obvious.  The  bond  is  clearly  obligatory 
seal  it.  A  contract  not  tmder  seal  is  upon  the  parties  who  executed  it,  and  is 
open  to  all  the  common-law  requirements  therefore  an  extinguishment  of  the  sim- 
and  incidents  of  a  contract,  whether  in  pie  contract  debt  as  to  him.  A  joint  action 
writing  or  not.  Suppose  these  two  part-  therefore  to  recover  on  the  original  debt 
ners.  Knight  &  Surgey,  had  made  a  con-  could  not  be  supported  agamst  both  part- 
tract  verbally,  not  having  said  a  word  ners.  Neither  could  an  action  be  main- 
about  Drake;  no  question  could  then  tained  against  the  partner,  who  did  not 
have  arisen,  that  Drake  might  neverthe-  execute  the  bond,  because  he  has  a  right 
less  be  liable  upon  it.  How,  then,  does  to  insist  that  his  partner  should  be  joined 
the  fact  of  its  being  in  writing,  and  of  with  him  in  the  action ;  of  which  right 
their  having  put  their  names  to  it,  alter  the  creditor  and  the  other  partner  cannot, 
the  case  ?  The  parties  are  just  in  the  without  his  consent,  deprive  him.  It  is 
same  situation,  and  there  can  be  no  dif-  precisely  like  the  case  of  a  release,  which, 
ference.  '  There  is  nothing  affirmative  on  if  given  to  one  joint  debtor,  discharges 
the  &ce  of  the  contract  to  show  an  inten-  both.  A  bond,  given  for  a  simple  contract 
tion  to  exclude  everybody  but  themselves,  debt,  operates  as  a  release  of  that  debt, 
It  is  open  to  the  defendant  Drake  to  show  and  creates  another  of  a  superior  dignity, 
such  an  intention,  but  unless  it  be  shown,  which  can  be  enforced  only  against  the 
the  objection  does  not  arise."  See  Cooke  person  who  executed  the  bond." 
V,  Seeley,  2  Exch.  746.  See,  to  the  same  The  above  reasoning  seems  condusive, 
efiect,  Snead  v.  Baringer,  1  Stew.  184;  and  appears  to  place  the  doctrine  in  ques- 
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*  108    obtained  against  oi^  partner,  wheUier  *  the  others  be  os- 
tensible or  secret,  discharges  the  firm  from  liability  to  be 
sued  for  the  same  debt.  (T) 

tion  npon  a  foundation  entirely  indepen-  no  antecedent  debt,  but  the  bond  of  one 
dent  of  the  intentions  of  the  parties.  A  partner  is  taken  at  the  time  monejr  is 
different  principle,  howerer,  is  intimated  loaned  to  the  partnership,  and  as  the  con- 
in  some  of  the  authorities.  Thus,  in  sideration  for  loaning  the  money,  it  can 
United  States  v,  Lyman,  1  Mason,  605,  hardly  be  treated  as  a  collateral  security. 
606,  Story,  J.,  says :  "  The  doctrine,  that  It  must  be  considered  as  all  one  transao- 
in  general  a  higher  security  taken  from  tion,  and  the  bond  as  the  only  security 
the  debtor  himself  extinguishes  the  origi-  contemplated ;  unleu,  perhaps,  there  were 
nal  contract,  proceeds  upon  a  presumption  strong  and  positiye  eridence  to  show  an 
of  law  that  it  is  taken  in  satisfkction  of  the  express  agreement  to  the  contrary  by  all 
original  debt ;  for  if  it  appear  otherwise  parties."  See  Collier  v.  Leech,  29  Fenn. 
upon  the  face  of  the  security,  it  will  not  State,  40#.  And  where  two  partners 
operate  as  an  extinguishment  ...  It  agreed  to  borrow  money  for  partnership 
is,  therefore,  after  all,  a  mere  question  of  purposes,  and  upon  its  being  loaned  to 
interest ;  and  the  law,  in  the  absence  of  them,  one  of  them  gare  his  sole  bond  for 
all  other  evidence  of  the  interest,  con-  the  amount  with  the  other  as  a  witness, 
strues  the  higher  security  of  the  debtor  it  was  held,  upon  the  insolvency  of  the 
himself,  as  an  extinguishment,  because  it  firm,  that  the  obligee  might  be  admitted 
gives  a  higher  remedy.  I  admit,  also,  that  as  creditor  under  a  joint  commission.  Ex 
a  higher  security  by  a  third  person,  if  parte  Brown,  1  Atk.  226,  cited.  See  Hor- 
taken  at  the  time  of  making  the  original  ton  r.  Child,  4  Dev.  460 ;  Boss  r.  Law- 
contract,  or  afterwards,  in  satisfiiction  of  horn,  Dudley,  860;  Doniphan  v.  Gill,  1 
the  debt,  operates  as  an  extinguishment.  B.  Mon.  199.  See  Despatch  Line  of 
But  there  is  this  difference  between  the  Packets  v,  Bellamy  Man.  Co.,  12  N.  H. 
case  of  a  higher  security  of  the  debtor  284.  But  the  ground  upon  which  the 
himself  and  of  a  third  person,  that,  in  the  rule  is  placed  in  the  passage  above  quoted 
latter  case,  the  law  does  not  presume  the  fit)m  Washington,  J.,  certainly  seems  to 
security  taken  in  satisfaction,  unless  it  is  be  more  consonant  with  the  weight  of  the 
averred  and  proved  to  be  the  agreement  authorities.  InClementv.Brush,  8  Johns, 
of  the  parties  so  to  consider  it.  Whether  Cas.  180,  the  understanding  of  the  parties 
the  receiving  of  a  higher  security  from  that  the  partnership  was  not  to  be  released, 
one  partner  for  a  partnership  debt  be  an  was  evinced  on  the  face  of  the  specialty, 
extinguishment,  unless  expressly  taken  in  which  was  taken  by  the  creditor  for  the 
satisfiiction  of  such  debt,  may  perhaps  firm  debt,  by  its  being  signed  by  the 
admit  of  some  doubt,  notwithstanding  the  partner  with  the  name  of  the  firm.  But 
language  of  some  highly  respectable  au-  the  court  said :  "  One  partner  cannot  bind 
thorities."  So  in  Bond  v.  Aitkin,  6  Watts  his  copartner  by  seal.  The  defendant 
&  S.  166,  the  language  of  the  court  is :  Brush,  who  executed  it,  is  alone  bound 
"  Where  the  bond  of  one  of  the  partners  by  the  specialty ;  and  it  being' a  debt  of 
is  taken  for  an  antecedent  partnership  a  higher  nature,  it  extinguishes  the  sim- 
debt,  it  may  be  considered  either  as  pay-  pie  contract  or  partnership  debt"  So  in 
ment  and  extinguishment  of  such  debt,  Williams  r.  Hodgson,  2  Harris  &  J.  474, 
or  only  a  collateral  security,  according  to  and  in  McNaughten  v.  Partridge,  11  Ohio, 
the  nature  of  the  transaction  and  the  cir^  228. 

cumstances  attending  it    Wallace  v.  Fair-  (/)  King  v.  Hoare,  18  M.  &  W.  494 ; 

man  (4  Watts,  878).    But  where  there  is  Maule,  J.,  in  Bell  v.  Banks,  8  Man.  &  G. 
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*  If  a  creditor  of  a  firm  has  lost  his  remedy  against  the  *  109 
partnership  by  taking  from  one  partner  a  security  of  a  higher 
nature,  it  may  not  be  quite  determined  whether  equity  will  give 
relief;  or  if  it  can,  under  what  circumstances  and  in  what  manner 
this  relief  will  be  afforded.  Perhaps  the  question,  in  each  case, 
would  be  determined  by  the  intention  of  the  parties ;  for  if  they 
purposed  and  desired  to  extinguish  the  joint  debt  and  substitute 
an  individual  debt,  neither  equity  nor  law  would  keep  the  joint 
debt  alive.  It  is  held^  in  several  cases,  that  it  is  no  ground  for  the 
interposition  of  equity,  that  a  creditor  of  a  partnership  has  in 
ignorance  of  a  secret  partner,  extinguished  his  remedy  at  law 

267;  Lechmere  r.  Fletcher,  1  Cromp.  &  bj  which  the  former  receives  from  the 
M.  635 ;  Trafton  v.  United  States,  8  Story,  latter,  for  a  firm  debt,  his  sole  obligation 
648,  651 ;  United  States  v.  Cushman,  2  of  a  higher  nature,  is  res  inter  alios  acta, 
Sumner,  437,  440 ;  Fearoe  v.  Kearney,  5  and  may  be  said  not  to  discharge  the  firm 
Hill,  82 ;  Suydam  v.  Barber,  6  Duer,  34,  unless  clearly  proved  to  have  been  in- 
88;  McMaster  v.  Vernon,  8  id.  249 ;  Feters  tended  by  all  the  parties  to  have  that 
V,  Sandford,  1  Denio,  224.  See,  however,  efifect.  If,  on  the  other  hand,  a  partner- 
Collier  V.  Leech,  29  Fenn.  State,  404.  ship  be  considered  simply  as  so  many 
But  this  is  not  upon  the  ground  that  the  persons,  who  contract  and  are  bound 
creditor  who  thus  obtains  judgment  against  jointly  but  in  no  other  way.  a  person  who 
one  partner  alone  thereby  agrees,  or  is  on  has  made  a  contract  with  the  partnership, 
that  account  presumed  to  agree,  to  release  but  who  afterwards  in  some  way  absolves 
the  other  partners.  If  that  were  so,  the  one  of  the  partners  from  liability  to  be 
presumption  might  be  rebutted,  as  for  sued  upon  it  together  with  the  other  part- 
instance,  in  the  case  of  a  secret  partner,  ners,  has  thereby  precluded  himself  fi*om 
and  the  firm  held,  notwithstanding  a  prior  suing  on  the  original  contract,  because 
judgment  against  one  partner  upon  the  by  his  own  act  he  has  deprived  himself 
same  cause  of  action.  But  the  real  reason  of  the  proper  parties. 
in  case  of  a  judgment,  as  well  as  of  a  We  have  already  seen  that  a  judgment 
bond,  is,  that  the  creditor  by  taking  the  against  an  ostensible  partner,  upon  a  joint 
higher  form  of  a  judgment  security  against  claim,  though  unsatisfied,  and  obtained 
one  partner  for  a  debt  due  jointly  from  all  during  the  concealment  of  the  secret  part- 
the  partners,  thereby  changes  the  relar  ner,  is  a  bar  to  a  subsequent  suit  upon 
tions  and  liabilltieB  of  the  parties  under  the  same  cause  of  action  brought  against 
the  original  contract,  and  cannot,  there-  both  the  ostensible  and  the  secret  part- 
fore,  afterwards  hold  them  upon  it,  what-  ners.  Upon  the  same  principles  the  bond 
ever  may  be  his  intention.  Ferhaps  these  of  an  ostensible  partner,  taken  for  a  part- 
two  views  of  the  efiect  of  a  creditor's  tak-  nership  debt,  extinguishes  the  claim,  as 
ing  the  separate  higher  security  of  one  against  a  secret  partner,  who  may  be 
partner  for  a  partnership  debt  arise  from  afterwards  discovered.  See  a  full  dis- 
a  partnership's  being  regarded  in  two  dif-  cussion  of  this  point  in  Ward  v.  Motter, 
ferent  lights.  If  a  partnership  be  treated  2  Rob.  Va.  536 ;  also,  Anderson  t;.  Levan, 
as  a  person,  entirely  distinct  from  the  in-  1  Watts  &  S.  834 ;  Spear  v.  Gillet,  1  Dev. 
dividual  partners,  then  a  contract  between  Eq.  466. 
a  creditor  of  the  firm  and  one  of  partners, 
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against  him  by  taking,  for  the  debt  of  the  firm,  either  a  judgment 
against  the  ostensible  partner,  or  his  separate  bond  or  specialty.  (n») 
If,  however  a  partner  attempts  to  bind  the  partnership  by  a  spe- 
cialty, but  failing  for  want  of  authority,  binds  himself  only,  and 
thereby  discharges  the  partnership  at  law  altogether,  equity  will 
give  relief  against  the  other  partner,  if  it  be  shown  that  the  con- 
tract was  really  on  the  partnership  account,  and  was  intended  by 

all  parties  to  bind  the  firm,  (n) 
*  110        *  If  there  be  no  new  consideration  for  the  new  promise, 

as  all  the  partners  were  equally  liable  in  eolido  for  the  firm 

(m)  Fenny  r.  Martin,  4  Johns.  Ch.  666;  simple  contract,  destroys  the  right  of  the 

Willings  V.  Consequa,  1  Pet  C.  C.  801 ;  creditor  to  proceed  at  law  against  the 

Williams  v.  Hodgson,  2  Har  &  Johns.  474;  member  who  was  not  a  party  in  giving 

Smith  V,  Black,  9  S.  &  R.  142 ;  How  v.  such  higher  security ;  yet  that  a  court  of 

Kane,  2  Chand.  222 ;  Ledam  v.  Williams,  equity  will  look  at  the  original  character 

4  McLean,  51.    See  Spear  v.  Gillet,  1  Dev.  of  the  debt,  and  will  not  withhold  relief 

£q.  466.  against  the  member  not  uniting  in  the  high- 

(n)  Wharton  v.  Woodbum,  4  Der.  &  er  security,  merely  because  of  the  merger 
Bat  607 ;  Blanchard  v.  Parteur,  2  Hayw.  and  destruction  of  the  legal  remedy  against 
898 ;  James  v.  Bostwick,  Wright,  142.  him ;  but  will  treat  that  simple  contract  as 
Ounter  v.  WVOoBinB,  40  Akib.  661.  See  a  debt  still  subsisting  inforo  contdentuB, 
McKee  v.  Bank  of  Mt  Pleasant,  7  Ohio,  unless  it  is  shown  that  the  creditor  intend- 
176.  In  McNaughten  r.  Partridge,  11  id.  ed  by  accepting  such  higher  security  to 
228,  one  partner  executed  a  bond  for  a  abandon  aU  recourse  upon  his  original 
joint  debt  in  the  name  of  his  firm,  all  the  demand.  In  other  words,  that  in  a  court 
parties  to  this  instrument  and  all  the  part-  of  law  the  higher  security  operates  per  se 
ners  supposing  at  the  time  that  the  part-  a  destruction  of  the  simple  contract;  but 
nership  was  bound  by  such  execution,  that  in  a  court  of  equity,  whether  such  is 
It  was  held,  that  on  the  ground  of  the  to  be  the  effect  of  the  transaction,  is  a 
mistake  of  the  parties  as  to  the  legal  effect  question  to  be  decided  by  proof  of  the  inten- 
of  the  execution  of  the  bond,  equity  might  tion  of  the  parties.  If  by  taking  such  higher 
relieve  against  the  firm.  But  the  obligee,  security  it  was  not  the  design  of  the  parties 
having,  after  the  discovery  of  the  mistake,  that  the  social  debt  should  be  wholly  extin- 
pursued  his  remedy  against  the  executing  guished,  equity  will  still  hold  aU  the  part- 
partner  Individually,  on  the  aforesaid  bond,  ners  bound.  If,  on  the  other  hand,  the 
it  was  hdd,  that  this  was  a  ratification  of  higher  security  is  given  and  accepted  as  a 
the  arrangement  by  which  the  partnership  substitute  for  the  original  simple  contract 
had  been  discharged,  and  that  equity  could  of  the  firm,  and  with  the  intention  to  ab-  • 
not  now  relieve.  The  doctrine  in  Virginia  solve  the  firm,  all  remedy  upon  the  latter 
is  thus  set  forth  in  a  late  case  (Nadnay  v,  is  gone,  in  equity  as  well  as  at  law."  See 
Harvey,  9  Gratt  466)  by  Daniel,  J.:  "It  Sale  v.  Dishman,  8  Leigh,  648;  Gait  v. 
may,  however,  I  think,  be  stated  as  the  Calland,  7  id.  694 ;  Weaver  v.  Tapeoott,  9 
wellnsettled  doctrine  of  this  court,  that  id.  424;  Ward  v.  Motter,  2  Rob.  Ya.  662; 
whilst  the  mere  acceptance  of  such  higher  Moser  v,  Libenguth,  1  Rawle,  266 ;  Hart 
security  by  a  creditor  from  one  member  v.  Withers,  1  Penn.  State,  286,  290. 
of  a  firm  for  a  partnership  debt  due  by 
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debt,  the  new  promise  of  any  one  of  them  to  pay  it,  should,  by 
itself  alone,  be  no  consideration  for  releasing  the  rest,  (o)  It  is 
however,  the  doctrine  of  some  well-considered  cases  that  it  is  for 
the  jury  to  decide  whether  the  creditor  intended  to  accept  the  sole 
liability  of  a  partner  in  discharge  of  the  joint  debt  of  the  firm ;  for 
if  there  was  such  an  intention,  and  no  fraud,  the  new  promise 
would  be  supported  on  the  ground  that  the  sole  promise  must  have 
been  more  beneficial  than  the  joint  promise,  or  it  would  not  have 
been  accepted  instead  of  the  joint  promise,  (p) 

From  the  language  used  in  some  cases,  it  might  be  inferred 
that  the  taking  of  a  new  security  of  the  same  class  from  one  part- 
ner for  a  partnership  debt,  is  of  itself  sufficient  to  extinguish  the 
partnership  debt,  and  to  discharge  the  firm.  But  the  principle 
now  applied,  both  in  England  and  generally  in  this  country,  is, 
that  the  acceptance  by  a  creditor  of  the  firm  of  one  partner's 
separate  security  of  the  same  class  with  the  joint  security  dis- 
charges the  other  partners  only  when  an  express  or  implied 
*  agreement  that  such  shall  be  the  effect  of  the  transaction  *  111 
is  clearly  made  out.  (9) 

(o)  Attwood  V.  Banks,  2- Bear.  192;  also,  Harri»  o.  Lindsay,  4  Wash.  C.  C. 

Lodge  V.  Dicas,  8  B.  &  Aid.  611 ;  Liying-  271 ;  Marshall,  C.  J.,  in  Shelby  v.  Mande- 

ston  V,  RadcUff,  6  Barb.  201 ;  Darid  r.  ville,  6  Cranch,  264 ;  ExparU  Liddiaid,  4 

Ellice,  6  B.  &  C.  196 ;  Cole  v.  Sackett,  1  Deacon  &  Ch.  608 ;  Oakelej  v.  Pasheller, 

HiU,  616;  Waydell  v.  Lner,  6  id.  448;  10  Bligh,  '648;  Anderson  v,  Henshaw,  2 

Wildes  V.  Fessenden,  4  Met.  12;  Frent-  Day,  272;  Thomas  v,  ShilUbeer,  1  M.  & 

ress  V,  Marble,  2  Greene,  la.,  663.    See  W.  124.    The   principle  of  these  latter 

Pierce  v.  Cameron,  7  Rich.  114;  Stone  v.  cases  seems  also  to   have  been  asserted 

Cbamberlin,  20  6a.  269.  in  Evans  v.  Drummond,  4  Esp.  92,  and  in 

{p)  Thos  it  was  said  by  Demnan,  C.  J.,  Reed  v.  White,  6  id.  122.    In  the  former, 

in  Thompson  v,  Perdval,  6  B.  &  Aid.  926 :  Lord  Kenyon  said :  "  Is  it  to  be  endured, 

**  Many  cases  may  be  conceived  in  which  that,  when   partners    have   given   their 

the  sole  liability  of  one  or  two  debtors  may  acceptance,  and  when  perhaps  one  of  two 

be  more  beneficial  than  the  joint  liability  partners  has  made  provision  for  the  bill, 

of  two,  either  in  respect  of  the  solvency  the  iiolder  shall  take  the  sole  bill  of  the 

of  the  parties,  or  the  convenience  of  the  other  partner,  and  yet  hold  both  liable  ? 

*  remedy,  aa  in  cases  of  bankruptcy,  or  I  am  of  opinion,  that,  when  the  holder 

survivorship,  or  in  various  other  ways ;  chooses  to  do  so  he  discharges  the  other 

'  and  whether  it  was  actually  more  benefl-  partner." 

dal  in  each  particular  case  cannot  be  made       {q)  Ex  parte  Hodgkinson,  19  Yes.  296 ; 

the  sulgect  of  inquiry."    Kirwan  v.  Eir-  Newmarch  v.  Clay,  14  East,  289 ;  Eirwan 

wan,  2  Cromp.  &  M.  617,  628;  Hart  o.  v.  Ejrwan,  4  Tyrw.  491 ;  2  C.  &  M.  617; 

Alexander,  2  M.  &  W.  484;  Waydell  v.  Harris  v.  Farwell,  16Eng.  L.  &  Eq.  70, 16 

Luer,  8  Denio,  410 ;  Livingston  v.  RaddifT,  Beav.  81 ;  Winter  v.  Innes,  4  Myl.  &  Cr. 

6  Barb.  801 ;  Yan  Epe  v,  Dillage,  id.  244;  108, 109 ;  Estate  of  Davis  v.  Desauque,  6 
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Instances  of  partners  using  the  name  or  credit  of  the  firm  for 
their  personal  advantage,  and  without  authority,  are  constantly 
occurring ;  and  as  we  have  seen,  when  this  is  known  to  the  person 
dealing  with  them,  the  firm  are  not  held.  Some  difficulty  often 
arises  as  to  the  proof  of  such  knowledge  on  the  part  of  the  cred- 
itor. There  is  a  rule,  however,  which  rests  on  much  authority, 
and  is  in  itself  reasonable,  just,  and  convenient,  which  would  set- 
tle most  of  these  cases,  or  at  least  reduce  them  to  mere  questions 
of  fact.  It  is,  that  whenever  a  party  receives  from  any  partner, 
in  payment  for  a  debt  due  from  that  partner  only,  whether  the 
debt  be  created  at  the  time  or  before  existing,  or  by  way  of  settle- 
ment of,  or  security  for,  a  debt,  or  indebtedness  or  obligation 
of  the  firm  in  any  form,  the  presumption  of  the  law  is,  that  the 
partner  gives  this  and  the  creditor  receives  it  in  fraud  of  the  part- 
nership and  has  consequently  no  demand  upon  them,  (r)    And 

Whart.  680 ;  Arnold  v.  Camp,  12  Johns.  (r)  Hope  v.  Oust,  cited  in  Shirreff  o. 

409;  Smith  v,  Rogers,  17  id.  840;  Muldon  Wilks,  1  East,  48;  Ridley  v,  Tajlor,  13 

V,  Whitlock,  1   Cowen,  290;  Frishie  v.  id.  176;  Green  v.Drakin,  2  Stark.  847; 

Larned,  21  Wend.  460;  Waydell  v.  Lner,  Ex  pcaie  Goulding,  2  Glyn.   &  J.  118; 

8  Denio,  410;  Parker  v.  Cousins,  2  Gratt.  Heath  v.  Sansom,  2  B.  &  Ad.  291 ;  Ex 

872 ;  Mason  v,  Wickersham,  4  Watts  &  S.  pcaie  Thorpe,  8  Mont.  &  Ayr.  716  ;  Wintle 

100 ;  Kinsler  v.  Pope,  6  Strohh.  126 ;  Yar-  v.  Crowther,  1  Cromp.  &  J.  816 ;  Snaith  v, 

nell  V.  Anderson,  14  Mis.  619 ;  Potter  r.  Burridge,  4  Taunt.  684 ;  Ex  parte  Aagaoe, 

McCoy,  26  Penn.  State,  468 ;  Hill  u.  Voor-  2  Cox,  812 ;  Davenport  v.  Runlett,  8  N..H. 

hies,  22    id.  68;  Nichols  v.    Cheairs,  4  886;  Greeley  v.  Wyeth,  10.  id.  16;  Wil- 

Snead.  229.    And  even  in  those  States,  Hams  v.  Gilchrist,  11  id.  686 ;  Livingston 

where,  as  in  Maine,  Massachusetts,  and  v.  Hastie,  2  Caines,  246 ;  Lansing  v.  Ten 

Yermont,  the  taking  of  a  negotiable  note  Eyck,  2  Johns.  800;  Livingston  v,  Rooee- 

or  bill  is  regarded  as  primA  facie  evidence  velt,  4  id.  261 ;  Dob  v.  Halsey,  16  id.  84 ; 

of  payment  of  the  debt,  it  may  perhaps  Foot  v,  Sabin,  19  id.  164 ;  Laverty  v.  Burr, 

be  doubted  whether  the  acceptance  by  a  1  Wend ;  629 ;  Whitaker  v.  Brown,  11  id. 

partnership  creditor  of  such  separate  se-  76 ;  Gansevoort  r.  Williams,  14  id.  138 ; 

curity  would  discharge  the  firm,  unless  it  Wilson  v.  Williams,  id.  146 ;  Chazoumes 

were  clearly  shown  that  such  was  the  v.  Edwards,  8  Pick.  6;  Rogers  r.Batchelor, 

intention  of  the  parties.    Barker  v.  Blake,  12  Pet.  221 ;  Baird  v.  Cochran,  4  S.  &  R. 

11  Mass.  20, 21.    See,  also,  Melledge  t;.  B.  897 ;  Cotton  v,  Evans,  1  Dev.  &  B.  Eq. 

Lx>n  Co.,  6  Cush.  170 ;  Fowler  v.  Ludwig,  284 ;  Wead  v.  Richardson,  2  Dev.  &  B.  686 ; 

84  Me.  466;  Tracy  v.  Pearl,  20  Vt  162;  Pierce  v.  Pass,  1  Porter,  282;  Mauldin  r. 

Heald  v.  Warren,  22  id.  410.    The  securi-  Branch  Bank,  2  Ala.  611 ;  Hagar  v.  Mounts, 

ty  of  one  or  more  of  the  partners  for  a  firm  8  Blackf.  67,  261 ;  Hickman  v.  Reineking, 

debt  is  more  frequently  taken  by  a  creditor  6  id.  888;  Lanier  v.  M'Cabe,  2  Fla.  82; 

where  the  partnership  is  dissolved  by  the  Clay  v.  Cottrell,  18  Penn.  State,  408 ; 

retirement  of  one  or  more  of  its  members.  Eong  v,  Faber,  22  id.  21 ;  Darling  v.  March, 

See  ch.  18,  §  2,  for  a  more  detailed  exam-  22  Me.  184 ;  EUiott  v,  Dudley,  19  Barb, 

ination  of  the  cases.  826;  Miller  v.  Hines,  16  Ga.  197.    See 
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upon  fhe  *  same  principle,  if  one  partner  releases  a  debt  due    *  112 
to  his  firm,  in  consideration  of  a  release  to  him  of  a  debt  due 
by  him  solely,  the  presumption  will  be  that  the  transaction  was 
firandulent.  («) 

The  presumption  of  fraud  in  these  cases  is  never  absolute.  It 
may  be  rebutted  by  proof  of  the  authority  given  by  the  other 
partners,  or  of  their  knowledge  and  consent,  or  their  ratification ; 
and  these,  or  either  of  them,  may  be  express,  or  be  inferred  from 
their  acts,  or  usage,  or  any  circumstances  which  reasonably  imply 
them,  (t)  The  presumption  seems  to  be  held  much  more  strongly 
in  this  country  than  in  England.  There,  indeed,  the  courts  would 
seem  to  hold,  that  if  the  name  of  the  partnership  be  used  by  a  part- 
ner even  for  his  private  debt,  the  partners  will  be  held  unless  they 
can  show  covin  or  fraud  on  the  part  of  the  holder ;  and  the  mere 
fact  that  it  was  the  private  debt  of  one  partner  to  him  will  not 
amount  jto  primd  facie  proof  of  this,  (u)    In  a  recent  English  case, 

LeTeson  v.  Lane,  13,  C.  B.  (n.  b.)  278;  22  Maine,  1S4.    SeeCorbinv.  McChesney, 

WiUiams    v.    Brimhall,    18   Gray,    462;  26111.  281;  V^airen  v.  Dickson,  80  111. 

Casey  v.  Carrer,  41  Ul.  228;  Butledge  v,  868;  Sternburg  v.  CaUaman,  14  Iowa,  251, 

Squires,  28  Iowa,  68.  adopted  and  confirmed  in  Cadwallader  v. 

{$)  Eyemghim  v.  Ensworth,  7  V^end.  Blair,  18  Iowa,  420 ;  Carrer  v.  Dows,  40  HI. 

826;  Gram  p.  Cadwell,  6  Cowen,  489;  874;  V^ise  v.  Copley,  86  Ga.  608.    Proof 

Farrar  v,  Hutchinson,  9  A.  &  E.  641 ;  of  knowledge  that  the  indebtedness  or  ob- 

Greeley  v,  Wyeth,  10  N.  H.  16.    If  a  firm  ligation  of  the  partnership  had  been  applied 

is  sued  upon  a  note  given  in  the  partner-  by  one  partner  to  pay  his  own  debt,  is  not 

ship  name,  partly  for  a  partnership  debt  proof  of  consent  to  or  satis&ction  of  such 

and  partly  for  the  separate  debt  of  one  or  misapplication  by  the  other  partners,  so  as 

more  of  the  {Mirtners,  it  seems,  that  the  to  rebut  the  presumption  of  fraud  in  the 

firm  is  liable  so  fiur  as  the  note  is  founded  creditor.    Ex  parte  Aagace,  2  Cox,  812 ; 

upon  a  partnership  consideration.    Wilson  Elliott  v.  Dudley,  19  Barb.  826. 

r.  Lewis,  2  Man.  &  G.  197 ;  Barker  v.  (u)  Compare  Ridley  v,  Taylor,  18  East, 

Burgess,  8  Met.  278.    See  Barber  v.  Back-  176;  Frankland  v.  M'Gusty,  1  Enapp,  P. 

house,  1  Peake,  61 ;  Wintle  v,  Crowther,  C.  274 ;  Ex  parte  Aagace,  2  Cox,  812 ;  Ex 

1  Cromp.  &  J.  816 ;  Ex  parte  Eirby,  Buck,  parte    Bonbonus,  8  Ves.    640;  Ex  parte 

611.  Thorpe,  8  Mont  &  A.  716 ;  Musgrare  v. 

{t)  Frankland  v.  M'Gusty,  1  Knapp,  Drake,  6  Q.  B.  186 ;  with  Davenport  v. 

Pr.  C.  274 ;  Ex  parte  Bonbonus,  8  Ves.  Runlett,  8  N.  H.  886 ;  Lansing  v.  Gaine, 

540 ;  Ex  parte  Thorpe,  8  Mont.  &  A.  716 ;  2  Johns.  806 ;  Dob  v.  Halsey,  16  Johns. 

GanseTOort  v.  Williams,  14  Wend.  188;  84;  Gansevoort  v,  Williams,   14  Wend. 

Wilson  V.  Williams,  id.  146 ;  Cotton  v.  188 ;  Chazoumes  v.  Edwards,  8  Pick.  6 ; 

Evans,  1  Dev.  &  B.  Eq.  296;  Noble  v,  Rogers  t;.  Batchelor,  12  Pet  221 ;  Cotton 

M'CIintock,  2  W.  &  S.  162 ;  Pierce  v.  Pass,  v.  Evans,  1  Dev.  &  B.  Eq.  284 ;  Pierce  v. 

1  Porter,  282;  Brewster  r.  Mott,  4  Scam.  Pass,  1  Port.  282.    In  Dob  v.  Halsey, 

878;  Jones  v.  Booth,  10  Vt  268;  Miller  supra,  Spencer,  J.,  said:  *'The  only  dif- 

V.  ]ffine8, 16  Ga.  197 ;  Darling  v.  March,  ferenoe  between  the  decision  of  this  court. 
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in  a  suit  on  a  bill  of  exchange  accepted  by  a  partner  in  the  name 
of  the  firm,  which  bill  included  with  a  debt  of  the  firm  a  private 
debt  of  the  partner,  the  court  directed  a  verdict  for  only 
*  113  the  amount  that  was  due  from  the  firm,  (uv)  We  *  shall,  in 
a  future  chapter,  speak  of  this  question  more  fully  in  regard 
to  negotiable  paper. 

Property  purchased  by  one  partner  with  the  funds  of  the  part- 
nership, in  his  own  name  or  that  of  his  wife,  will  be  considered 
in  equity  as  belonging  to  the  partnership  and  held  in  trust  for 
it.  (uu) 

If  a  partner  makes  a  fraudulent  use  of  the  name  or  property  of 
his  firm,  it  should  be  clearly  and  immediately  repudiated  by  them 
as  soon  as  it  comes  to  their  knowledge ;  and  any  long  delay  may 
work  a  ratification,  (uuu) 

It  is  sometimes  important,  in  reference  to  liability  for  debt,  as 
in  other  respects,  to  determine  when  a  partnership  begins.  For 
example,  if  a  man  orders  goods  sent  to  another,  and  they  are  so 
sent  and  charged  to  the  first  party,  and  the  seller  discovers  that 
the  orderer  and  receiver  were  partners  in  the*  transaction,  both  are 

and  that  of  the  King's  Bench  consists  in  *  a  known  application  of  the  flinds  or  seen- 
this.  We  require  the  separate  creditor,  rities  of  the  partnership  to  the  pajment  of 
who  has  obtained  the  partnership  paper  the  separate  debt.  But  we  think  that  the 
for  the  private  debt  of  one  of  the  partners,  true  principle  to  be  extracted  from  the 
to  show  the  assent  of  the  whole  Ann  to  be  authorities  is,  that  one  partner  cannot 
bound.  The  rule  of  the  King's  Bench  apply  the  partnership  flinds  or  securities 
throws  the  burden  of  avoiding  such  se-  to  the  discharge  of  his  own  private  debt 
curity  on  the  firm,  by  requiring  them  to  without  their  consent;  and  that  without 
prove,  that  the  act  was  covinous  on  the  their  consent  their  title  to  the  property 
part  of  the  partner,  for  whose  private  debt  is  not  devested  in  fiivor  of  such  separate 
the  paper  of  the  firm  was  given,  by  show-  creditor,  whether  he  knew  it  to  be  part- 
ing that  it  was  done  without  the  knowl-  nership  property  or  not  In  short,  his 
edge,  and  against  the  consent  of  the  other  right  'depends,  not  upon  his  knowledge 
partners,  and  that  the  fact  was  known  to  that  it  was  partnership  property,  but  upon 
the  separate  creditor  when  he  took  the  the  fact,  whether  the  other  partners  had 
paper  of  the  firm."  In  Rogers  v.  Batchelor,  assented  to  such  disposition  of  it  or  not." 
12  Pet.  221,  the  question  was  raised  wheth-  Brewster  v.  Mott,  4  Scam.  878.  See  the 
er  it  made  any  difierenoe  that  at  the  time  of  language  of  Spencer,  J.,  in  Dob  v.  Hilaey, 
the  transaction  the  separate  creditor  had  16  Johns.  89. 

no  knowledge  that  there  was  a  misappro-  (nv)  Ellston  v.  Deacon,  Law  Rep.  26, 

priation  of  the  partnership  fiinds  ?  Judge  B.  20. 

Story  said :  "  It  is  true  that  the  precise  (uu)  Holdredge  v.  Gwynne,  8  Greene, 

point  now  before  us  does  not  appear  to  (N.  J.),  26. 

have  received  any  direct  abjudication ;  for  (uuu)  Marine  Co.  of  Chicago  o.  Carver, 

in  all  the  cases  above  mentioned  there  was  41  HI.  66 :  Casey  v.  Carver,  id.  226. 
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liable.  But  if  the  goods  were  to  be  supplied  to  the  receiver  by  the 
orderer,  and  manufactured  on  certain  terms  by  the  party  receiving 
them,  and  the  new  products  when  manufactured  (and  not  before), 
were  to  be  the  joint  property  of  the  two  as  partners,  then  the 
receiver  of  the  goods  would  not  be  liable,  (v) 

The  general  principle  which  answers  the  question  when  a  part- 
nership begins  for  the  purpose  and  with  the  efiTect  of  casting  upon 
the  members  of  the  firm  the  liability  of  partners,  must  of 
course  *  be  that  the  liability  of  persons  oa  contracts  not  *  114 
made  by  themselves,  and  as  partners,  begins  at  the  moment 
when  they  begin  to  have  a  joint  interest  in  the  contracts  as  partners. 
For  if  a  person  purchases  goods  or  borrows  money  upon  his  own 
credit,  and  it  is  afterwards  discovered  that  the  goods  or  the  money 
have  been  applied  to  the  use  of  a  partnership  of  which  he  is  a  mem- 
ber, the  firm  will  be  liable  for  the  price  of  the  goods  or  the  amount  of 
the  loan,  if,  firom  the  nature  and  circumstances  of  the  transaction, 
the  firm  may  be  regarded  as  the  real  purchaser  or  borrower,  which 
has  acted  through  its  authorized  agent ;  otherwise,  only  tlie  party 
to  whom  credit  was  -actually  given  can  be  held. '.  Suppose  there  is 
no  partnership  in  contemplation  at  the  time  goods  are  sold  or 
money  is  loaned.  In  such  case,  though  the  money  or  the  goods 
subsequently  go  to  the  use  of  a  copartnership,  of  which  the  visible 
contracting  party  is  a  member,  there  can  be  no  pretence  for  hold- 
ing tlie  firm  liable,  since,  at  the  time  of  the  formation  of  the  con- 
tract it  had  no  existence  even  in  intention,  (w) 

(r)  Gardiner  v.  Ghilds,  8  Car.  &  P.  346.  them.     Heath,  J. :  <<  The  proposition  of 

Broone  o.  Gibbins,  5  Bro.  &  C.  491  (Dub-  the  plaintifb,  that  if  it  be  shown  that  at 

lin  ed.),  3  id.  127.  any  one  period  of  the  transaction  there 

(w)  Such  was  the  case  of  Young  v,  was  a  partnership  subsisting,  it  was  there- 
Hunter,  4  Taunt  682.  Hunter  &  Bajnej  fore  to  be  inferred,  tiiat  there  had  been  a 
had  purchased  goods  of  the  phiintiffs  and  partnership  in  the  original  purchase,  is 
other  persons,  which  they  intended  to  wholly  unfounded."  Chambre,  J.,  was  of 
ship  for  the  Baltic ;  and  the  defendants,  the  same  opinion ;  and  Gibbs,  J.,  said : 
Hoffham  &  po.,  who  were  not  otherwise  **  The  only  possible  ground  for  a  new  trial 
partners  of  Hunter  &  Co.,  were  afterwards  would  be,  if  the  plaintifis  could  show  that 
allowed  to  join  in  the  adventure,  and  to  at  the  time  of  the  purchase  of  the  goods 
faaTe  a  fifth  share  upon  the  goods  being  from  the  plaintifis,  Hofi'ham  &  Co.  and 
put  on  board.  The  plaintifEs  knew  noth-  Hunter  &  Rayney  were  concerned  in  that 
ing  of  Hoffliam  &  Co.,  but  sold  the  goods  purchase  on  their  joint  account  Now  the 
to  Hunter  &  Co.  only.  The  question  was,  only  evidence  given  of  it  was  that  at  tlie 
whether  Hoffham  &  Co.,  having  had  the  time  of  the  shipment  they  were  so  inter- 
benefit  of  the  goods,  were  liable  to  pay  for  ested.    How  long  before  the  shipment  the 
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SECTION    V. 

WHEN  A  PERSON  IS  LIABLE  BECAUSE  HE  IS  HELD  OUT  AS  A  P^TNSR. 

We  have  already  seen  that  one  maj  be  liable  as  a  partner 
who  is  not  so  in  fact,  if  he  suffers  himself  to  be  held  out  to  the 

purchase  was  made,  does  not  appear ;  but  their  names  on  the  back  of  these  presents, 

it  is  not  to  be  inferred,  from  ^Hoffham  &  have  mutually  agreed  upon  a  joint  under- 

Co.  being  interested  at  the  time  of  the  taking,  and  risk  as  to  profit  and  loss  in  a 

shipment,  that  they  were  interested  at  the  certain    Toyage  or  maritime   adyentuie 

time  of  the  purchase.    It  is  for  the  plain-  about  to  be  perfonned  under  the  direction 

tifb,  who  seek  to  implicate  them,  to  make  of  the  said  parties,  who  have  or  shall  have 

it  out  by  evidence."  a  migority  of  interest  therein,  or  by  a 

On  the  other  hand,  if  parties  have  agreed  committee  appointed  by  them ;  now  these 

to  be  partners  for  the  prosecution  of  a  presents  witness  that  they,  the  said  J.  R. 

joint  adventure,  and  one    of  them  with  &  J.  H.,  on  behalf  of  themselves  and  all 

the  view  pledges  his  credit  for  his  allotted  others  who  have  or  shall  subscribe,  &c. ; 

contribution  to  the  joint  capital,  he  only  and  the  said  S.  P.  for  himself,  in  consider^ 

can  be  made  liable   upon  the  contract  ation  of  the  trust  which  they  severally 

unless,  at  the  time  of  nuiking  it,  the  part-  repose  in  each  other,  and  also  in  pursuance 

nership  was  in  existence  and  capable  of  of  the  said  agreement,  have  and  do  each 

being  a  contracting  party.    And  hence,  if  for  himself,  his  heirs,  executors,  &c.,  mn- 

by  the  parties'  agreement  the  beginning  tually  covenant  and  agree  with  each  oth- 

of  the  partnership  appear  clearly  dependent,  er,  &c.:  1.  That  the  said  ship  Triumph, 

upon  some  act  or  event  subsequent  to  the  whereof  the  said  S.  Pearce  is  sole  owner, 

making  of  the  contract  in  question,  the  shall,  from  the  day  of  this  date  and  until 

possibility  of  the  firm's  being  liable  there-  her  return  frt>m  her  intended  voyage,  be 

on  is  at  once  excluded.    This  proposition  at  the  disposal,  direction,  and  risk  of  all 

is  illustrated  by  the  case  of  SavUle  v.  Rob-  the  said  parties  hereto  jointly,  at  the  valu- 

ertson,  4  T.  R.  720.   There  the  action  was  ation  of  8,760{.,  &c.    2.  That  the  said  J.  R. 

for  goods  sold  and  delivered.    The  de-  &  J.  H.,  by  themselves  and  others  who 

fondants,  J.  Robertson  and  J.  Hutchinson,  have  or  shall  subscribe,  &c.,  shall  and  will 

had  entered  into  the  following  (amongst  on  or  before  the  24th  August  next  procure 

others)  articles    of  agreement,  with  S.  and  provide  a  cargo  of  goods  for  the  said 

Pearce  and  William  Robertson :  "  Articles  intended  voyage,  to  the  value  of  between 

of  agreement  made  the  19th  of  April,  1787,  22,000^.  and  25,000^.,  and  which    goods 

between  J.  Robertson  and  J.  Hutchinson  shall,  in  the  judgment  and  opinion  of  the 

of  London,  merchants  and  copartners,  as  majority  of  the  parties  to  these  presents, 

well  on  the  part  of  themselves  as  of  others  be  deemed  eligible  and  proper  for  the  voy- 

who  have  or  shall  subscribe  their  names  age  and  markets ;  and  that  the  said  goods 

on  the  back  of  these  presents,  of  the  one  shall  be  frimished  or  purchased  at  the 

part,  and  S.  Pearce  &  Co.,  merchants,  of  lowest  cash  prices,  although  not  payable 

the  other  part,  namely.  Whereas  the  said  till  the  usual  period  of  credit  is  expired ; 

8.  Fearoe  is  the  sole  owner  and  proprietor  the  difierenoe  between  the  said  cash  terms 

of  the  ship  Triumph,  &c.,  and  whereas  the  and  the  given  credit  to  be  made  good  by 

said   J.  Robertson,    J.    Hutchinson,    S.  giving  bonds  bearing  interest  from  the 

Pearce,  and  others  who  have  subscribed  date  of  the  contract  of  such  goods ;  and 
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world  *  as  a  partner,  (a?)  The  reason  is  obvious.  Any  *  116 
person  may  lend  his  credit  to  another,  as  he  may  lend  his 

that  they,  the  said  J.  R  &  J.  H.,  and  S.  P.  shall  want  the  assistance  of  the  said 
other  the  persons  who  snhscrihe,  &c.,  J.  B.  &  J.  H.,  or  the  subscrihers,  &c.,  to 
shall  and  will  prepare  and  ship  the  said  procure  him  the  loan  of  any  money  to 
cargo  at  such  time  and  in  such  manner  as  enable  him  to  complete  the  outfits,  they 
the  majority  of  the  said  concerned  or  their  engage  to  procure  him  600^.,  to  be  repaid 
committee  shall  direct  8.  That  all  addi-  by  him  in  a  numner  as  therein  stipulated." 
tional  outfits  of  the  ship  Triumph,  in  On  the  28th  July,  1787,  the  following 
cables,  &c.,  which  she  may  require,  &c.,  memorandum  was  indorsed  on  the  said 
alter  the  date  hereof,  until  her  voyage  be  article  by  the  same  persons :  **  Notwith- 
condnded,  shsll  be  on  the  joint  account,  standing  what  may  be  understood  to  be 
&C.  4.  That,  in  case  the  said  S.  Pearce  the  meaning  of  the  foregoing  articles,  it  is 
shall  be  desirous  to  increase  his  interest  hereby  declared  by  all  the  parties  that  the 
in  tiie  said  joint  concern,  he  shall  be  per-  minute  made  on  the  26th  June  last  and 
mitted  so  to  do,  by  shipping  on  the  joint  signed  by  us,  respecting  each  of  us  hold- 
account  as  many  goods  over  and  above  ing  the  proportions  of  one-quarter  each, 
the  goods  to  be  shipped  by  the  said  J.  B.  that  is  to  say,  Robertson  &  Hutchinson 
&  J.  H.  and  others  who  shall  subscribe,  one-half,  and  S.  Pearce  and  W.  Robertson 
&C.,  as  he  may  think  proper ;  but  the  said  one-quarter  each,  it  is  now  fully  to  be  con- 
goods,  so  to  be  shipped  by  the  said  S.  sidered  and  understood  that  that  minute 
Pearce,  are  to  be  such  articles  as  the  ma-  is  now  declared  null  and  void,  and  that 
jority  of  the  concerned  or  their  committee  each  party  whose  name  is  hereunto  sub- 
shall  approve  of  as  proper  for  the  voyage  scribed  is  to  hold  no  other  share  or  pro- 
and  market.  6.  That  the  said  8,760/.,  to-  portion  in  the  said  concern  than  the 
gether  with  the  amount  of  the  additional  amount  of  what  each  separately  orders 
outfits  to  be  advanced  by  the  said  S.  and  ships;  and  which  interest  will  be 
Pearce,  the  amount  of  half  of  the  pre-  hereafter  decUred  agreeably  to  the  true 
mioms  of  insurance  to  be  made  the  said  intent  and  meaning  of  this  agreement. 
8.  P.  on  the  said  ship,  fireight,  and  cargo,  And  it  is  fhrther  declared  that  the  orders 
and  such  amount  of  goods  as  the  said  S.  given  for  the  cargo  and  outfit  of  the  ship 
p.  may  ship  on  the  joint  account  as  above-  are  to  be  each  separately  paid,  and  that 
mentioned,  shall  be  considered  as  the  said  one  is  not  bound  for  any  goods  or  stores 
S.  P.'s  share  or  capital  in  the  said  joint  ordered  or  shipped  by  the  other.  And 
undertaking ;  and  he  the  said  S.  P.  shall  that  the  said  S.  Pearce  has  full  liberty  to 
be  entitled  to  receive  the  profit  or  bear  the  ship  what  goods  are  suitable  for  the  voy- 
loss  thereon  in  the  exact  proportion  as  the  age,  over  and  above  the  ship  and  outfit, 
amount  of  all  such  sums  shall  be  to  the  leaving  room  clearly  for  those  ordered  by 
remainder  or  other  part  of  the  said  joint  Bobertson  &  Hutchinson,  and  W.  B. ;  and 
concern ;  and  that  tfie  said  J.  B.  &  J.  H.,  it  is  to  be  understood  that  the  ship  is  made 
and  the  subscribers,  &c.,  shall  receive  the  over  in  trust  for  the  general  concern."  In 
profit  and  bear  the  loss  in  the  like  proper^  May,  1787,  the  plaintifi',  by  the  order 
tioo  as  to  the  sums  set  opposite  to  their  of  Pearce,  supplied  copper  to  sheathe 
several  names.    11.  That  in  case  the  said  and  repair  the   ship   Triumph,  to   the 


{x)  See  Edmundson  v,  Thompson,  2   House,  41  Penn.  80 ;  Sherrod  v,  Langdon, 
Foet.  &  Fin.  664 ;  Reber  v.  Col.  Machine    21  Iowa,  618. 
Kanu£  Co.,  12  Ohio,  176;   Drennan  v. 
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*  117   money  or  property ;  and  *  if  he  chooses  to  lend  his  credit  or 

responsibility,  he  must  of  course  abide  by  the  consequences 

amount  of  487.  In  Angost,  1787,  the  that  I  see  no  partnership  between  the  par- 
plaintiff,  by  the  order  of  Pearce,  delivered  ties  till  all  the  parcels  of  the  cargo  were 
copper  on  board  the  said  ship  to  the  deliyered  on  .board;  and  that  made  it  a 
amount  of  988^  Sa,  2d,,  which  formed  part  combined  adyenture  between  all  the  par- 
of  the  cargo  thereof.  In  October,  1787,  ties.  I  cannot,  therefore,  see  how  it  can  be 
the  said  ship  sailed  from  London  ibr  Os-  said  that  these  goods,  which  were  sold  to 
tend,  and  proceeded  fix>m  thence  to  the  Peiarce  only,  and  on  his  sole  credit  and 
East  Indies  with  Ihe  goods  so  fiirnished  account,  were  sold  and  deliyered  on  the 
by  the  plaintiff,  and  other  goods  on  bbard.  partnership  account.  Afterwards,  indeed. 
In  January,  1788,  Pearce  became  a  bank-  these  defendants  were  to  gain  or  lose  by 
nipt,  and  Sayille  proved  his  debt  under  the  joint  cargo;  when  the  other  goods 
the  commission  against  him;  and  in  Feb-  were  brought  in,  the  partnership  arose; 
ruary,  1788,  William  Bobertson  also  be-  but  each  was  to  bring  in  his  own  partica- 
came  a  bankrupt  On  the  ship's  return,  lar  stock.  But  in  this  case  I  think  that 
in  1789,  Robertson,  without  advising  the  question  stops  short  of  affecting  the 
Pearce's  assignees,  went  on  board  and  defendants,  and  I  cannot  see  how  the 
took  her  to  Ostend,  and  sold  her  for  his  plaintiff  can  have  a  right  to  call  on  the 
own  and  Hutchinson's  benefit,  because,  as  defendants,  as  partners,  for  the  value  of 
he  admitted,  "  he  and  his  partner  were  these  goods,  on  a  supposed  contract,  wlien 
liable  to  pay  the  whole  debt,  for  ship  and  the  real  contract  between  the  buyer  and 
cargo."  In  Januaiy,  1790,  the  defend-  seller  was  consummated  before  the  joint 
ants  became  bankrupts.  It  being  ad-  risk  began."  The  case  of  Post  r.  Kim- 
mitted  that  the  plaintiff  was  entitled  to  berly,  9  Johns.  470,  is  somewhat  analo- 
recover  for  the  copper  for  sheathing,  the  gous  in  its  fiusts,  and  exemplifies  the 
question  in  the  case  was  whether,  upon  a  same  principle.  See  Ward  v.  Thompson, 
construction  of  the  above  articles,  taken  1  Newb.  Adm.  95.  Where,  however,  the 
in  connection  with  the  defendants'  admis-  question  arose  between  the  partners : 
sion  and  their  acceptance  of  bills  drawn  Spalding  ti.  Hedges,  2  Barr.  240,  243 ; 
for  the  price  of  these  very  goods,  the  Dunham  v,  Rogers,  1  Barr.  265.  On  the 
phuntiff  could  recover  for  the  residue  of  other  hand,  Gouthwaite  v.  Duckworth,  12 
the  copper.  It  was  hdd  that  he  could  East,  421,  is  a  case  in  which,  from  the 
not ;  and,  further,  that  the  contract  of  character  of  the  agreement  between  the 
sale  not  having  originaUy  been  with  the  parties,  the  partnership  was  deemed  to  be 
partnership,  no  act  which  passed  subse-  in  no  way  dependent  for  its  beginning 
quent  to  the  delivery  of  the  goods  could  upon  any  comming^ng  of,  the  several 
have  any  retrospect  so  as  to  alter  the  na-  partners'  contributions  nor  upon  any  other 
ture  of  the  contract.  Lord  Eenyon  said :  appropriation  thereof  to  the  joint  Amd ; 
"  The  fiicts  of  the  case  are  shortly  these ;  but  to  have  been  in  existence  at  tl^e  time 
several  persons  who  had  no  general  part-  of  and  for  the  purpose  of  the  purchase  of 
nership,  nor  -any  connection  with  each  such  contributions.  Lord  Ellenborough, 
other  in  trade,  formed  an  adventure  to  C.  J.,  there  said :  "  It  comes  to  the  qnes- 
the  East  Indies.  The  outfit  of  the  vessel  tion  whether,  contemporary  with  the  pur- 
was  a  joint  concern  of  all  the  partners;  chase  ofthe  goods,  there  did  not  exist  a  joint 
and  that  delivers  the  case  from  one  con-  interest  between  these  defendants.  The 
sideration,  namely,  the  parcel  of  copper  goods  were  to  be  purchased,  as  Duck- 
for  sheathing  the  ship,  which  is  admitted  w  orth  states  in  his  examination,  for  the 
to  be  a  partnership  concern.    But  beyond  adventure  i  that  was  the  agreement   Then 
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of  any  contracts  made  on  the  faith  of  *  it.  Most  cases  of  this  *  118 
kind  occur  where  a  partner  retires  from  a  firm,  and  his 

what  was  fhis  adYentore  ?  Did  it  not  biuiness  of  tanning  hides,  under  an  agree* 
oommence  with  the  parchase  of  these  ment  bj  which  A.  was  to  fhniish  hides 
goods  for  the  purpose  agreed  upon,  in  the  for  one-half  of  the  stock,  and  was  to  reoeiye 
loss  and  profits  of  which  the  defendants  and  make  market  for  one-half  of  the  leath- 
were  to  share  ?  The  case  of  Sayille  v.  er,  and  B.  &  C.  were  to  ftimish  the  other 
Bobertson  does  indeed  approach  veiy  half  of  the  stock,  and  to  make  market  for 
near  to  this ;  but  the  distinction  between  the  other  half  of  the  leather ;  each  of  the 
the  cases  is,  that  there  each  party  brought  partners  to  purchase  on  his  own  separate 
hia  separate  parcel  of  goods,  which  were  credit.  B.  bought  hides  of  the  plaintifr, 
afterwards  to  be  mixed  in  the  common  which  were  charged  to  him  individuallj. 
adrenture  on  board  the  ship,  and  till  that  But,  afterwards  discovering  the  partner- 
admixture  the  partnership  in  the  goods  ship,  the  plaintiff  brought*  his  action 
did  not  arise.  But  here  the  goods  in  ques-  against  A.,  B.,  &  C.  It  was  held,  that 
tion  were  purchased,  in  pursuance  of  the  the  firm  were  liable  for  the  Yslue  of  the 
agreement  for  the  adventure,  of  which  it  hides.  The  court  cited  Gouthwaite  v. 
had  been  before  settled  that  Duckworth  Duckworth,  $upra,  and  commenting  on 
was  to  hare  a  moiety.  There  seems,  also,  Saville  v.  Bobertson,  referred  to  bj  the 
to  have  been  some  contrivance  in  this  defendants,  said :  "  This  authority,  then, 
caae  to  keep  out  of  general  view  the  is  so  fiur  from  justifying  the  defence,  that 
interest  which  Duckworth  had  in  the  it  vindicates  the  claim  of  the  plaintiff; 
goods;  the  other  two  defendants  were  for  these  defendants  were  in  partnership 
sent  into  the  market  to  purchase  the  when  the  hides  were  purchased — thoftoere 
goods  in  which  he  was  to  have  a  moiety ;  bought  for  the  concern  — they  were  delivered 
and  though  they  were  not  authorized,  he  into  their  tannery  —  they  went  to  their 
says,  to  purchase  on  the  joint  account  of  joint  benefit,  having  been  purchased  by 
the  three ;  yet,  if  all  agree  to  share  in  H.  B.  Mott,  without  disclosing  the  names 
goods  to  be  purchased,  and  in  consequence  of  his  copartners."  See  also,  to  the  same 
of  that  agreement  one  of  them  go  into  the  effect,  a  dictum  of  Gibbs,  J.,  in  Toung  v. 
market  and  make  the  purchase,  it  is  the  Hunter,  4  Taunt.  688 ;  Brooke  v,  Evans, 
same,  for  this  purpose,  as  if  all  the  names  6  Watts,  196 ;  Grifiith  vi,  BufRim,  22  Vt. 
had  been  announced  to  the  seller,  and  181.  In  Wilson  v.  Whitehead,  Ackerman 
therefore  all  are  liable  for  the  value  of  &  Carleton,  10  M.  ft  W.  608,  the  action 
tiiem."  Bayley,  J.,  said :  "  In  Saville  v.  was  assumpsit  for  goods  sold  and  deliv- 
Bobertson,  after  the  purchase  of  the  goods  ered  to  the  defendant.  Whitehead,  to  be 
made  by  the  several  adventurers,  there  used  in  printing  the  Sporting  Beview. 
was  still  a  fhrther  act  to  be  done,  which  To  establish  the  joint  liability  with  him  of 
was  the  putting  them  on  board  the  ship  Ackerman  ft  Carleton,  a  verbal  agreement 
in  which  they  had  a  common  concern  ibr  between  the  three  was  proved  that  they 
tiie  joint  adventure ;  and  until  that  fur-  should  bring  out  and  be  jointly  interested 
tfaer  act  was  done,  the  goods  purchased  in  the  Spordng  Beview ;  Ackerman  was 
by  each  remained  the  separate  property  to  be  the  publisher  and  to  make  and 
of  each.  But  here,  as  soon  as  the  goods  receive  general  payments,  Carleton  to  be 
were  purchased,  the  interest  of  the  three  the  editor,  and  Whitehead  the  printer ; 
attached  in  them  at  the  same  instant  by  and  after  payment  of  all  expenses,  the 
virtue  of  the  previous  agreement."  So  in  three  were  to  share  the  profits  of  the  pub- 
Everitt  V.  Chapman,  6  Conn.  847.  There  lication  equally.  Whitehead  was  to  fhr- 
A.,  B.,  ft  C.  were  in  partnership  in  the  nish  the  paper  for  the  work,  and  to  charge 
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retirement  is  unknown,  either  through  his  wish  or  his  negligence. 
These  we  propose  to  consider  together  in  reference  to  the  duties 
and  liabilities  of  a  retiring  partner. 

It  has  been  said  holding  out  one's  self  as  partner  to  the 
*119  world,  ^^  is  *  not  a  wise  expression,"  and  the  question  should 
be  ^^  whether  he  so  held  himself  to  the  plaintiff,  or  under 
such  circumstances  of  publicity  as  to  satisfy  a  jury  that  the  plain- 
tiff knew  of  it  and  belieyed  him  to  be  a  partner."  (y)  But  to  hold 
one's  self  out  ^^  to  the  world,"  means  precisely,  so  to  hold  one's  self 
out,  as  to  justify  anybody  and  everybody  in  believing  him  a  partner. 
And  it  seems  to  be  a  very  good  expression  for  this  purpose.  It 
is  a  different  case,  when  the  plaintiff  relies  upon  the  fact,  that  the 
party  sought  to  be  charged,  so  held  himself  out  specifically  to  the 
individual  charging  him. 

Where  a  creditor  sues  a  firm,  and  seeks  to  put  the  liability  of  a 
partner  upon  one  who  is  only  a  nominal  partner,  it  is  a  somewhat 
difficult  question,  whether  the  plaintiff  can  recover  without  proof 
that  he  himself  believed  the  person  whom  he  seeks  to  charge  to  be 
a  partner.  The  authorities  on  this  question  are  far  from  unani- 
mous ;  some  holding  that  one  put  forth  to  the  world  as  a  partner, 
is  liable  as  such  to  every  creditor  of  the  firm;  while  others 
hold  that  he  is  thus  liable  only  because  he  was  a  partner  in  fact  and 
in  interest,  or  because  the  plaintiff  regarded  him  as  one,  and  dealt 

it  to  the  account  at  cost  price,  and  was  chase  of  the  goods  in  question,  there  was 

also  to  charge  the  printing  at  "master's  no  joint  interest  in  them  on  the  part  of 

prices."    On  tliis  evidence,  the  court  di-  the  defendants ;  hut  their  joint  interest 

rected  a  nonsuit,  on  the  ground  that  the  therein  arose  subsequent  to  the  contract 

other  defendants  were  not  jointly  liable  of  sale,  and  only  after  some  act  bad  been 

with  Whitehead  in  this  action,  giving  the  performed  by  Whitehead  by  which  the 

plaintiffii  leave  to  move  to  enter  a  verdict  paper  was  appropriated  to  the  use  of  the 

for  the  admitted  value  of  the  paper.    On  partnership."    See  Barton  v..  Hansom,  2 

the  hearing  of  the-motion, Parke, B., said:  Taunt.  49;   Aspinwall   v.    WiUiams,    1 

"  The  question  is,  did  the  other  defendants  Hamm.  88 ;  Austin  v,  Williams,  id.  282. 

authorize  Whitehead  to  purchase  the  pa-  Of  course  the  same  considerations  are 

per  on  their  account,  or  on  his  own  ?    It  applicable,  where,  in   pursuance    of  an 

appears  to  me,  on  the  true  construction  of  agreement  to  prosecute  an  adventure  in 

the  contract,  that  the  latter  was  the  case,  company,  one  or  more  of  the  partners,  on 

When  the  paper  was  in  his  possession,  he  his  own  credit  borrows  money  and  puts  it 

was  at  liberty  to  have  appropriated  it  to  into  the  firm  as  his  oontribution  to  the 

any  other  purpose  than  to  the  Sporting  joint  fimd.    Smith  ti.  Craven,  1  Cromp.  & 

Review."     That  is,  from  the  nature  of  J.  600. 

the  agreement  between  the  parties,  it  was       (^)  So  said,  by  Parke,  J.,  in  Dickinson 

apparent  that,  contemporary  with  the  pur-  v,  Valpy,  10  B.  &  C.  140. 
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with  tho  firm,  in  some  degree  at  least,  on  his  credit,  (jfy)  Per- 
haps a  reasonable  rule  might  be  stated  thus :  Where  one  is  held 
forth  to  the  world  as  a  partner,  the  first  question  is,  was  he  so  held 
out,  by  his  own  authority  and  assent,  or  connivance,  or  negligence  ? 
If  by  his  authority,  assent,  or  connivance,  the  presumption  is  abso- 
lute, that  he  was  so  held  out  to  every  creditor  or  customer.  If  so 
held  out  by  his  own  negligence  only,  he  should  bo  held  only  to  a 
creditor  who  had  been  actually  misled  thereby,  (z) 

(yy)  Wood  V,  Pennell,  61  Maine,  62 ;  world  as  a  partner  with  A.  ft  B.,  but  was 

I'itch  V.  Harrington,  18  Gray,  468.  not  one  in  reality,  this  fact  being  known 

(z)  In  Toung  v.  Aztell,  cited  in  2  H.  to  the  plaintiff,  was  held  to  preclude  him 

Bl.  242,  Lord  Mansfield  said  that  the  de-  from  holding  C.  liable  as  partner.  See, 

fendant,  Mrs.  Aztell,  "  as  she  sufiered  her  however,  Brown  v,  Leonard,  2   Chittj, 

name  to  be  used,  and  held  herself  out  as  120.    In  Carter  v,  Whalley,  1  B.  ft  Ad. 

a  partner,  was  certainly  liable,  though  the  11,  the  action  was  assumpsit  by  the  in- 

plaintlff  did  not,  at  the  time  of  dealing^  dorsee  against  the  acceptors  of  a  bill  of 

know  that  she  was  a  partner,  or  that  her  exchange.    The  fiicts  were  these.    S.  and 

name  was  used."    See  Dolman  v.  Orchard,  others,  the  defendants,  had  carried   on 

2  C.  ftp.  104.    And  there  can  be  no  doubt  business  under  the  name  of  the  "  Plas 

that,  in  a  great  minority  of  the  cases  on  Madoc  Colliery  Company."     But  some 

this  point,  a  party  has  been  allowed  to  time  before  the  acceptance  of  the  bill  in 

charge  a  person  as  a  partner  by  proving  question  by  the  company,  S.  had  retired 

that  he  has  publicly  held  himself  forth  as  from  the  firm,  though  no  notice  of  his 

one ;   without  being  further  required  to  withdrawal  had  ever  been  given  either  to 

prove  a  knowledge  of  such  holding  out,  the  plaintiff  or  to  the  public    The  question 

on  his  part,  contemporaneous  with  the  was  as  to  the  liability  of  S.  upon  the  biU 

making  of  the  contract  sued  upon.    But  thus  accepted  by  the  company  after  his 

there  are  authorities  which  seem  to  be  in  retirement,  and  it  being  proved  that  the 

fiivor  of  the  dictum  of  Parke,  J.,  as  quoted  plaintiff  had  not  dealt  with  the  company 

in  the  text    In  Shott  v,  Streatfield,  1  while  S.  was  a  member,  and  that  the 

Moody  ft  H.  8,  the  question  was  whether  partnership  during  that  time  had  not  been 

Green  was  liable  as  a  partner  with  Streat-  so  known  when  the  plaintiff  did  business, 

field.    A  witness  testified  that  he  had  been  that  he  must  be  supposed  to  have  looked 

told,  in  Green's  presence,  that  Green  had  upon  Saunders  as  a  partner,  in  de&ult  of 

become  a  jmrtner  with  Streatfield.    The  notice  to  the  contrary.  Lord  Tenterden 

witness  then  being  asked  whether  he  had  ordered  a  nonsuit.    On  motion  for  a  rule 

afterwards  reported  that  Streatfield  and  to  show  cause,  Parke,  J.,  said :  "Saunders 

Green  were  partners,  it  was  objected  that  had  given  no  direct  authority;  he  was  not 

this  was  not  evidence,  unless  it  was  shown  a  partner  at  the  time.    But  he  may  by  his 

that  the  defendants,  or  one  of  them,  were  conduct  have  represented  himself  as  one, 

present  when  it  was  reported.    Lord  Ten-  and  induced  the  plaintiff  to  give  him  credit 

terden,  C.  J. :    "I  think  it  is ;  because  as  such,  and  so  be  liable  to  the  plaintiff, 

otherwise  it  will  be  said  presently  that  Such  would  have  been  the  case  if  he  had 

what  was  said  was  confined  to  the  witness,  done  business  with  the  plaintiff  before  as 

and  the  phuntiffi  could  not  have  acted  on  a  member  of  a  firm,  or  had  so  publicly 

it"    In  Alderson  v.  Pope,  1  Camp.  404,  appeared  as  a  partner,  as  to  satisfy  a  jury 

note  (a),  where  C.  was  held  out  to  the  that  the  plaintiff  must  have  believed  him 
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*  120       *  Persons  may  como  under  a  general  liability,  by  merely 
having  the  same  firm  name,  provided  they  do  business  in 

to  be  such ;  and  if  he  had  Buffered  the  sound  credit"  CoUyer  on  Fart.,  Perkins' 
plaintiff  to  continue  in  and  act  upon  that  ed.,  §  86.  On  the  other  hand,  in  1  Smith, 
belief,  by  omitting  to  gire  notice  of  his  Lead.  Cas.  607,  it  is  remarked,  that  "this 
having  ceased  to  be  a  partner,  after  he  position  appears  very  questionable;  for 
really  had  ceased,  he  would  be  responsible  the  rule  which  imposes  on  a  nominal  part- 
for  the  consequences  of  his  original  repre-  ner  the  responsibilities  of  a  real  one,  is 
sentation,  uncontradicted  by  a  subsequent  framed  in  order  to  prevent  those  persons 
notice.  But  in  order  to  render  him  liable  from  being  defrauded  or  deoeived,  who 
on  these  grounds,  it  is  necessary  that  he  may  deal  with  the  firm  of  which  he  holds 
should  have  been  known  as  a  member  of  himself  out  as  a  member,  on  the  fiuth  of 
the  firm  to  the  plaintiff,  either  by  direct  his  personal  responsibility."  Now,  it  is 
transactions,  or  public  notoriety.  In  the  dear  that  in  these  two  extracts,  the  liability 
present  instance  that  was  not  so.  The  of  a  nominal  partner  rests  upon  two  dif- 
name  of  the  company  gave  no  information  ferent  prindples  leading  to  two  different 
as  to  the  parties  composing  it,  and  the  rules  of  law.*  If  a  nominal  partner  is  to 
plaintiff  did  not  show  that  Saunders  had  be  made  liable,  "  to  prevent  the  extension 
dealt  with  him  in  the  character  of  a  part-  of  unsound  credit,''  then  that  liability  is 
ner,  or  had  held  himself  out  so  publicly  to  to  be  imposed  upon  him  whenever  he  has 
be  one,  as  that  the  plaintiff  must  have  held  himself  forth  to  the  world  as  a  part- 
known  it.  Carter,  the  plaintiff,  lived  at  ner,  whether  he  has  in  fact  deceived  the 
Birmingham ;  it  should  have  appeared  particular  creditor  or  not.  For,  if  it  be 
that  there  had  been  such  a  dealing  at  that  proved  that  a  man  has  exhibited  himself 
place  by  Saunders,  or  that  his  connection  to  the  world  as  a  partner,  then  unsound 
with  the  company  had  been  so  generally  credit  has  been  extended,  and  the  reason 
known  then,  that  a  knowledge  of  it  by  for  preventing  it  by  making  him  liable  is 
Carter  must  have  been  presumed.  There  in  no  way  weakened  by  the  fact  that  a 
having  been  no  evidence  for  the  jury  on  particular  creditor  has  not  been  deceived, 
these  points,  I  think  the  nonsuit  was  The  &ct  that  mischief  has  not  been  done 
right."  —  Rule  refhsed.  —  So  in  Pott  v.  in  the  particular  case  is  no  proof  that  the 
Eyton,  8  C.  B.  39,  the  same  view  seems  general  and  public  iigury  against  which 
to  be  taken  by  the  court.  The  American  the  rule  was  designed  to  guard,  has  not 
cases,  Benedict  v.  Davis,  2  McLean,  847,  been  caused,  and  is  not  therefore  any 
Markham  v.  Jones,  7  B.  Mon.  466,  are  to  reason  for  the  non-application  of  the  rule 
a  similar  effect  See,  also,  Buckingham  to  that  case.  On  the  other  hand,  if  a 
V.  Burgess,  8  McLean,  864,  649 ;  Hicks  v.  nominal  partner  is  to  be  made  liable  as 
Cram,  17  Vt.  449.  a  real  one,  simply  to  compel  him  to  make 
Regarding  the  question  with  reference  good  the  assurances  he  has  given,  and  to 
to  the  prindple  which  underlies  it,  Mr.  fhlfll  the  engagements  he  has  led  others 
Collyer,  referring  to  the  language  of  Lord  to  suppose  he  has  made,  then  the  doctrine 
Mansfield,  in  Young  v.  Axtell,  above  is  one  of  private  justice  rather  than  of 
quoted,  says :  "  It  appears  from  this  case,  public  policy.  Hence,  though  a  man  haa 
that  it  is  not  necessary  for  a  person  charg-  held  himself  out  as  a  partner  to  the  world, 
ing  a  nominal  partner  to  have  been  aware  yet  if  he  has  not  appeared  as  a  contracting 
of  the  partnership  at  the  time  of  the  con-  party  to  a  particular  creditor,  there  is,  in 
tract.  And  tliis  doctrine  seems  satis-  the  absence  of  considerations  of  public 
fectory  when  we  consider  that  the  oliject  policy,  no  ground  for  holding  him  liable 
of  the  rule  is  to  prevent  the  extension  of  un-  to  that  creditor,  since  to  him  he  has  given 
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such  a  way  as  *to  lead  to  the  inference  suggested  by  the  *121 
name,  of  an  identity  of  interest,  (a)  So,  too,  if  one  is  a  part- 
ner in  a  house  for  some  business,  and  the  other  partners  carry  on 
another  business  in  which  he  has  no  interest,  if  nothing  is  done  or 
said  and  no  circumstances  exist,  to  indicate  his  want  of  community 
in  this  last  business,  so  that  those  dealing  with  the  other  partners 
are  justified  in  believing  that  they  are  dealing  with  him  also,  he 
is  then  liable  as  a  partner.  (5) 

no  aisonmoesofhiB  personal  responsibility,  other  drawer  having  become  bankrupt 

and  with  him  he  has  made  no  engage-  The  bill  was  drawn  in  the  name  of 'James 

ment8«    See  Wood  v,  Pennell,  61  Me.  52.  King  &  Co.,"  under  which  firm  the  defend - 

(a)  James  Spencer  carried  on  business  ant  and  his  partners  bad  traded.  Jt  also 
In  Manchester  under  the  firm  of  James  appeared  that  there  were  other  partner- 
Spencer  &  Co. ;  and  William  Spencer,  in  ships  carried  on  under  the  firm  of  "James 
London,  under  the  style  of  Spencer  &  Co.  King  &  Co.,"  in  which  the  other  drawers 
It  was  held,  that  William  Spencer,  baring  were  concerned,  but  in  which  the  defend- 
been  in  the  habit,  personally,  or  by  his  ant  had  no  share.  The  defendant  offered 
clerk,  of  accepting  bills  drawn  upon  James  to  show  that  this  bill  was  not  drawn  on 
Spencer  &  Co.,  and  addressed  to  William  account  of  the  partnership  in  which  he 
Spencer's  place  of  business  in  London,  was  concerned,  but  on  account  of  one  of 
had  thereby  held  himself  out  as  a  partner  the  others,  and  that  he  knew  nothing  of  it. 
of  James,  and  became  liable  accordingly.  Lord  Eenyon  was  of  opinion  that  the  de- 
Spenoer  v.  Billing,  8  Camp.  310.  fendant  was  neyertheless  liable ;  he  had 

(6)  Wood  &  Payne  were  in  partnership  traded  with  the  other  partners  under  that 
aa  wholesale  grocers.  Wood,  Payne,  &  firm,  and  persons  taking  bills  under  it, 
Steele  were  partners  in  buying  and  selling  though  without  his  knowledge,  had  a  right 
cotton ;  this  last  business  being  carried  on  to  look  to  him  for  payment.  Baker  v, 
at  Wood  ft  Payne's  counting-house,  and  Charlton,  Peake,  80.  See  Fleming  v, 
in  the  name  of  Wood  &  Payne.  Steele,  McNair,  cited  in  1  Montagu  on  Part.  87, 
however,  had  no  concern  in  the  grocery  note  (c) ;  and  in  8  Dow,  229.  Li  Baker 
business,  nor  did  he  take  an  actiye  part  in  v.  Nappier,  19  Ga.  520,  it  appeared  that 
the  cotton  business,  nor  was  he  known  as  Eilgrow  &  Price  were  in  partnership  in 
a  partner  therein,  either  to  the  plaintifib  the  hotel  business,  and  Eilgrow  &  Patillo 
or  to  the  world.  Wood  ft  Payne  bought  in  the  grocery  business.  From  the  evi- 
groceries  of  the  plaintifis,  for  which  they  dence,  also,  it  was  doubtful  whether  each 
gave  a  bill  of  exchange  received  by  Wood  firm  did  not  sometimes  use  or  recognize 
ft  Payne  as  cotton  dealers,  for  cotton  sold  the  name  of  E.  W.  Eilgrow  &  Co.  as  its 
to  the  drawer,  and  in  which  Steele  was  own.  For  goods  bought  of  Eilgrow,  in 
interested.  This  bill  was  payable  to  the  the  name  E.  W.  Eilgrow  &  Co.,  the  plain- 
defendants  or  order,  and  was  indorsed  by  tifb  sought  to  hold  the  firm  of  Eilgrow  & 
eitlierWoodor  Pi^neby  thenameofthe  Price.  The  court  hdd,  that  the  jury 
firm  of  Wood  ft  Payne.  Held,  that  Steele  should  be  instructed,  "  that,  if  Baker  & 
was  liable  as  partner  on  such  indorsement.  Hart  (the  plaintifEs),  after  taking  reason- 
Swan  v.  Steele,  7  East,  210.  See  Miner  able  care  to  find  out  which  firm  Eilgrow 
V.  Downer,  19  Vt.  14.  Assumpsit  on  a  was  dealing  for,  really  thought  he  was 
bill  of  exchange  by  the  indorsees  against  dealing  for  that  in  which  Mrs.  Price  was 
the  defendant  as  one  of  the  drawers,  the  a  member,  and  so  sold  him  the  goods, 
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*  122  *  In  general,  conyersations,  assertions,  or  admissions,  and 
acts  tending  to  show  that  parties  are  partners,  and  have  that 

joint  interest  in  the  business  which  makes  them  liable  as  partners, 
will  often  have  that  effect  (c),  although  it  might  be  quite 

•123  insuflScient  *to  prove  a  partnership  as  between  the  part- 
ners, if  no  third  parties  were  interested  in  the  question,  (d) 

intending  them  for  that  firm ;  and  if  the  of  Broadhmvt  were  to  be  taken  with  refer- 
goods  were  adapted  to  the  business  of  that  ence  to  the  interest  which  he  thus  po«- 
firm,  then  that  firm  was  liable  to  pay  for  sessed  in  the  inyention,  and  not  to  any 
the  goods,  although  Eilgrow,  in  truth,  participation  either  in  the  patent  generally, 
intended  them  for  the  other  firm,  and  or  in  the  particular  transaction  in  ques- 
although  they  went  into  the  other  firm."  tion.  Gaselee,  J.,  left  it  to  the  jury  to 
(c)  An  admission  by  a  person  that  he  say  whether  Broadhurst,  at  the  time  he 
is  a  partner,  will  not  estop  him  firom  con-  made  the  admission,  was  under  a  mistake, 
tradicting  it  by  evidence,  if  the  admission  and  whether  the  acts  he  was  proved  to 
was  made  after  the  contract,  upon  which  it  have  done  did  or  did  not  affi)rd  a  sufficient 
is  sought  to  charge  him,  was  entered  into,  ground  for  supposing  it  to  be  a  mistake ; 
Thus,  Ridgway,  the  plaintifT,  applied  to  and  with  regard  to  those  acts,  he  left  it  to 
Brown  to  build  him  a  gas  vacuum  engine,  the  jury  to  say  whether  they  were  refer- 
Brown  afterwards  showed  him  the  draft  of  able  to  a  partnership  in  the  patent  in 
an  agreement  therefor,  purporting  to  be  general,  or  in  this  particular  transaction, 
between  the  plaintiff  and  Brown  &  Co.  or  whether  they  were  done  by  Broad- 
The  plaintifi*  desiring  to  know  who  com-  hurst  to  satisfy  himself  as  to  the  license 
posed  that  firm.  Brown  indorsed  on  the  he  had  obtained  for  erecting  the  same 
back  of  the  draft  the  names  of  ''John  engines  in  Cornwall,  being  likely  to  be 
Broadhurst,  Esq.,  and  Dr.  Wildon  Philip."  productive  to  him  or  not  The  jury  hav- 
The  agreement  was  not  fulfilled,  and  the  ing  found  a  verdict  for  the  defendant^  on 
plaintifi' resolved  to  proceed  for  the  breach,  the  ground  that  Broadhurst  was  not  a 
But  before  suit  brought,  his  son  called  on  partner,  a  rule  for  a  new  trial  was  refused, 
the  defendant  Broadhurst,  and  mention-  Ridgway  v,  Philip,  1  C.  M.  &  R.  415. 
ing  his  father's  intention,  and  the  indorse-  (d)  Action  for  money  had  and  receive, 
ment  made  by  Brown  upon  the  agreement,  to  determine  whether  the  plaintifi*  had 
begged  to  know  if  Brown  had  been  correct  been  a  trader,  within  the  meaning  of  the 
in  so  doing.  Broadhm^t  replied  that  bankrupt  laws.  The  plaintifi"  resided  un- 
Brown.was  right  in  so  doing,  and  stated  der  the  roof  of  Greenwood,  his  brother- 
that  he  bought  his  original  interest  of  the  in-law,  who  had  long  been  a  trader, 
other  defendant,  Philip.  It  was  also  in  Greenwood  persuaded  the  plaintiff"  to  en- 
evidence,  that  while  the  engine  was  build-  tor  into  partnership  with  him.  There 
ing,  Broadhurst  attended  very  firequently  was  a  long  negotiation  between  them, 
at  the  manufactoiy,  to  inquire  as  to  its  and  numerous  conversations  were  proved, 
progress,  to  give  advice,  &c.,  &c.  In  an-  in  which  the  plaintifi"  said,  sometimes  that 
swer  to  this,  an  agreement  or  license  to  he  had  become  a  partner,  sometimes  that 
Broadhurst  from  Brown  and  the  other  he  was  about  to  become  one.  There  was 
parties  interested  in  the  patent,  was  put  no  evidence  of  any  express  agreement, 
in  on  the  part  of  Broadhurst,  authorizing  nor  of  any  interference  in  the  business  by 
him  to  use  the  patent  for  the  erecting  of  the  plaintifi',  except  that  he  had  once  gone 
engines  in  certain  parts  of  ComwaU  onlif,  in  company  with  Greenwood  to  a  dyer's, 
and  it  was  contended  that  the  admissions  and  having  inquired  about  some  goods 
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The  rule  must  be   that   every  one  who    authorizes   another 

to  believe  him  a  partner,  is,  ad  to  the  person  so  authorized,  a 

that  were  left  with  him  to  be  dyed,  spoke  pronoun  tve  was  used  throughout,  and 
of  them  as  the  joint  property  of  himself  which  concluded,  **  I  am,  for  G.  &  B., 
and  Greenwood.  The  partnership,  if  any  very  respectfully  yours,  John  Goode." 
existed,  only  lasted  from  the  22d  of  March  Fair  consequently  bought  goods  of  Har- 
till  the  9th  of  May,  during  which  time  rison,  and  forwarded  the  same,  as  also  a 
no  act  of  buying  and  selling  was  proved,  bill  of  parcels  to  the  direction  of  Goode  & 
The  jury,  upon  this  evidence,  having  Bennion.  He  also  drew  a  bill  of  exchange 
found  for  tlie  defendant,  and  having  there-  for  the  amount  of  these  goods  upon  Goode 
by  established  that  the  plaintiff  was  a  &  Bennion,  which  bill  was  accepted  by 
partner  with  Greenwood,  and  therefore  Goode  in  the  name  of  the  firm.  Fair  did 
liable  to  the  bankrupt  laws,  the  Court  of  not  see  Bennion  fh)m  the  time  of  his  being 
Common  Pleas  refused  to  disturb  the  in  Manchester,  in  April,  1818,  till  Febru- 
Terdict.  Parker  v.  Barker,  1  Brod.  &  B.  ary,  1819,  at  which  time  Bennion  asked 
9.  In  Goode  v.  Harrison,  6  B.  &  Aid.  Fair  for  the  account  current  of  Goode  & 
147,  the  facts  were  these :  In  April,  1818,  Bennion  for  g^ods  bought  when  he  and 
Goode  &  Bennion  called  upon  Fair,  a  Goode  came  to  Manchester  in  April,  1818, 
broker  at  Manchester,  when  Goode  in-  and  said  that  the  transaction  of  April, 
troduced  Bennion  as  a  friend  of  his  frt)m  1818,  was  the  only  one  that  he  was  en- 
Liverpool,  and  said,  "  We  want  goods."  gaged  in  with  Goode,  and  that  all  that 
Fair  introduced  them  to  Harrison  and  account  should  be  paid.  But  Bennion  did 
other  houses  in  Manchester,  as  the  firm  not  say  in  1818,  that  he  was  going  to  enter 
of  Goode  &  Bennion.  They  bought  goods  into  only  one  adventure  with  Goode,  and 
of  Harrison  and  other  persons  to  a  con-  there  was  fhrther  put  in  a  letter  from  him 
siderable  amount,  the  invoices  of  which  to  Fair  in  the  following  terms :  "  Liver- 
were  made  out,  some  to  the  firm  of  Goode  pool,  20th  April,  1819.  Dear  sir,  we  shall 
&  Bennion,  others  to  John  Goode  &  T.  be  obliged  by  your  purchasing  for  our 
Bennion,  and  were  seen  by  them.  The  account  one  hundred  pieces  of  the  fancied 
goods  were  forwarded  to  the  address  of  bordered  gingham,  &c.,  &c.  I  remain, 
Goode  &  Bennion.  At  this  time,  also,  dear  sir,  for  Goode  and  self,  yours,  T. 
Goode  said,  in  the  hearing  of  Bennion,  Bennion."  On  the  other  hand,  it  was 
that  if  the  goods  they  then  bought  would  testified  by  Riley,  who  was  in  the  employ 
answer  the  purpose,  in  a  very  short  time  of  Goode,  and  kept  the  books  till  the  end 
they  would  have  five  hundred  pieces  of  of  April,  1 818,  but  who  then  went  to  Bar- 
one  sort,  and  five  hundred  of  another  sort,  badoes  with  the  goods  first  purchased  of 
After  this,  Fair  corresponded  with  the  Harrison,  that  he  never  knew  Bennion's 
firm  of  Goode  &  Bennion.  In  April,  1818,  name  to  be  used  in  the  purchase  of  goods 
Goode  &  Bennion  had  a  counting-house  after  April,  1818.  A  principal  question  in 
in  Liverpool,  and  the  name  of  Goode  tlie  case,  being  how  far  Bennion  was  lia- 
(who  had  been  some  time  in  the  counting-  ble  as  a  partner  with  Goode,  for  the  goods 
house  before  this  transaction  of  Goode  &  purchased  as  above,  it  was  held,  by  the 
Bennion,  but  had  not  shipped  goods  be-  Court  of  King's  Bench,  that  from  the 
fore)  appeared  on  the  private  door,  and  above  fitcts  it  appeared  that  he  had  been 
remained  there  till  August,  1819.  But  so  held  out  as  partner  as  to  be  liable  for 
the  name  of  Bennion  never  appeared  on  the  goods  bought  after  as  well  as  in  April, 
the  door  at  all.  In  January,  1819,  I^bit  1818.  Palmer  v.  Pinkham,  88  Maine,  82, 
received  a  letter  ordering  more  goods,  in  illustrates  the  same  rule.  There  the  ques- 
the  handwriting  of  Goode,  in  which  the  tion  was  whether  Say  ward  had  been  held 
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*  124    partner ;  *  but  it  must  also  be  true,  that  this  authorization 

mu3t  be  such  as  would  be  so  regarded  by  a  reasonable  and 
fair  man ;  and  a  mere  conjecture  that  a  man  is  a  partner,  even 
from  circumstances  tending  that  way,  is  not  sufficient  to  hold 
him  as  such,  (e) 

oat  as  a  partner  with  Pinkham  upon  the  was  any  thing  equiyocal  in  it,  and  other 

following  facts :  In  October,  1848,  Pink-  persons  were  fiiirly  entitled  to  receiye  It 

ham  applied  to  the  plaintifis  to  purchase  as  making  known  to  them  that  he  was  a 

goods,  representing  himself  as  in  company  partner  of  Pinkham  in  the  business  trans- 

with  Sayward,  under  the  firm  of  Horace  acted  in  that  store,  he  could  not  be  re- 

A.  Pinkham  &  Co.    The  plaintifl^  there-  lieved  from  the  consequences   resulting 

upon   sold    him    goods    on   credit,    and  •  from  his  own  language  fairly  interpreted, 

charged  them  to  Horace  A.  Pinkham  &  See,  frirther,  Dutton  v.  Woodman,  9  Cosh. 

Co.    They  afterwards  directed  their  at-  265. 

tomey  to  ascertain  whether  Pinkham  and  (e)  This  is  well  illustrated  by  the  lan- 
Say  ward  were  really  in  partnership.  The  guage  of  the  court  in  Baker  v.  Nappier, 
attorney  testified  that  he  called  upon  Pink-  19  Ga.  520.  There  were  two  firms,  the 
ham  and  received  assurances  tcom  him  one  composed  of  Kilgrow  &  Price,  hotel- 
that  they  were  so.  Of  Sayward  he  asked  keepers,  the  other  of  Kilgrow  &  Patillo, 
the  question,  "  Are  you  in  company  in  grocers.  Prom  the  evidence  it  was  doubt- 
the  store  with  Pinkham  ?  **  and  received  fill  whether  either  partnership  had  a  well 
the  answer,  "  Yes."  But  it  appeared  that  settled  firm-name,  or  whether  each  did 
Sayward  was  the  owner  of  the  store  in  not  sometimes  use  or  recognize  the  name 
which  the  business  in  question  was  done,  of  E.  W.  Kilgrow  &  Co.  as  its  own.  For 
subject  only  to  a  right  of  redemption  in  goods  sold  to  Kilgrow,  it  was  sought  to 
Pinkham,  and  that  he  might  therefore  hold  the  firm  of  Kilgrow  &  Price.  By 
have  supposed  that  the  question  of  the  the  court :  "  A  merchant,  in  dealing  with 
plaintiffs'  attorney  referred  to  the  store  a  person  known  to  him  'to  be  a  member 
ojily  and  not  to  the  business  there  trans-  of  two  different  firms,  and  in  respect  to 
acted,  and  might  have  framed  his  answer  goods  suitable  to  either  firm,  would,  in 
accordingly.  Upon  this  ground  the  ver-  general,  be  in  the  exercise  of  no  more 
diet  of  the  jury  at  nisi  pritts,  in  &vor  of  than  ordinary  care,  if  he  called  on  that 
the  defendant,  was  attempted  to  be  sup-  person  to  know  which  was  the  firm  he 
ported.  But  the  court  hddf  that  the  word  was  dealing  for.  And  if,  without  making 
"company,"  when  applied  to  persons  en-  any  such  inquiry,  the  merchant  should 
gaged  in  trade,  denoted  those  united  for  sell  the  person  the  goods,  thinking  him  to 
the  same  purjiose  in  a  joint  concern  ;  that  be  acting  for  one  firm  when  he  was  acting 
it  was  so  commonly  used  in  this  sense,  as  for  the  other,  the  merchant  could,  in  gen- 
indicating  a  partnership,  that  few  persons  eral,  hold  only  the  firm  for  which  the 
accustomed  to  purchase  goods  at  shops,  person  was  really  acting,  liable."  And  it 
where  they  are  sold  by  retail,  would  mis-  was  held,  that  the  jury  should  have  been 
apprehend  that  such  was  its  meaning ;  instructed  as  follows :  "  If  Baker  &  Hart 
that  the  defendant,  Sayward,  must  be  (the  plaintifis),  after  taking  reasonable 
supposed  to  have  understood  its  meaning  care  to  find  out  which  firm  Kilgrow  was 
as  used  in  common  parlance ;  that  he  dealing  for,  really  thought  he  was  dealing 
must  be  responsible  for  the  ideas  which  for  that  in  which  Mrs.  Price  was  a  mem- 
the  language  of  his  answer  was  suited  to  ber,  and  so  sold  him  the  goods,  intending 
convey  to  t>ther  minds ;  and  that  if  tliere  them  for  that  firm ;  and  if  the  goods  were 
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*  Every  partnership  should  have  its  proper  name  or  style.  *  125 
It  may  be  whatever  name  the  partnership  chooses  ;  (j^e)  and 
this  name  need  not  be  prescribed  in  the  articles  or  determined 
upon  by  express  agreement.  It  may  grow  out  of  the  custom  of  the 
firm,  and  the  manner  in  which  it  carries  on  its  transactions.  (/) 
If  it  have  no  name,  and  even  if  it  avoid  having  one, 
*the  responsibilities  of  those  who  can  be  shown  to  be  *126 
actually  partners  will  not  be  prevented  or  lessened,  (g) 

adapted  to  the  business  of  that  firm,  then  business  of  the  concern,  and  advertised  in 
that  firm  was  liable  to  pay  for  the  goods,  the  newspapers.  Now  it  cannot  be  ques- 
although  Kilgrow,  in  truth,  intended  them  tioned  but  that  a  name  thus  assumed, 
for  the  other  firm,  and  although  they  went  recognized,  and  publicly  used,  became  the 
into  the  other  firm."  legitimate  name  and  style  of  the  firm,  not 
(te)  Crawford  v,  Collins,  46  Barb.  269.  less  so  than  if  it  had  been  adopted  by  the 
(/)  In  LeBoy  v.  Johnson,  2  Pet.  186.  articles  of  copartnership."  W.  G.  &  C. 
Hoffman  &  Johnson  had  entered  into  arti-  agreed  to  enter  into  partnership,  but  the 
des  of  copartnership,  and  one  of  the  ques-  articles  were  silent  as  to  the  name  of  the 
tions  in  the  case  was,  what  the  firm-name  firm.  C.  bought  merchandise  on  joint 
was.  Washington,  J.,  said  :  ''  It  is  quite  account  and  executed  a  note  therefor, 
dear  that  the  name  of  this  firm  is  nowhere  signed  in  the  name  of  himself  &  Co.  It 
designated  in  the  articles  of  copartnership  was  hdd,  that,  in  the  silence  of  the  artides 
which  have  been  referred  to.  The  mode  on  the  subject,  the  fiiir  presumption  was 
in  which  a  particular  branch  of  their  busi-  that  the  style  adopted  by  C.  was  that 
oess  was  to  be  conducted  cannot  reason-  agreed  upon  by  the  parties  as  Jthe  name 
ably  be  construed  to  give  a  name  to  the  of  the  firm.  Aspinwall  v,  Williams,  1 
firm.  It  manifestly  had  no  allusion  to  Ham.  88 ;  Drake  v.  Elwyn,  1  Caines,  184. 
that  subject  The  stipulation  that  the  In  Ripley  v.  Colby,  8  Foster,  448,  the 
funds  necessary  for  the  purposes  of  the  court  said :  "  Was  the  evidence  competent 
concern  should  be  raised  upon  the  paper  to  show  that  the  plaintiffs  constituted  the 
of  Johnson,  to  be  indorsed  by  Hoffman,  firm  of  S.  F.  Ripley  &  Co.  The  evidence 
or  in  such  other  shape  as  might  be  found  was  durect  that  the  plaintiffs  agreed  to 
most  suitable  to  the  object  of  the  parties,  hire  a  stable  for  their  conmion  use  ;  that 
no  more  designated  Jacob  Hoffman  than  it  they  afterwards  occupied  this  stable  ac^ 
did  George  Johnson,  as  the  name  of  the  cording  to  this  agreement ;  that  they  fur- 
copartnership.  It  is  unnecessary  to  de-  nished  money  in  the  stipulated  proportions 
dde  whether  the  omission  to  agree  upon  a  to  pay  their  hostler  and  to  pay  the  rent, 
partnership  name  in  the  body  of  the  in-  They  nuide  these  repairs  on  the  building 
Btniment  was  or  was  not  supplied  by  the  while  they  so  occupied  it.  They  entered 
gignatures  of  the  contracting  parties  to  it,  and  held  under  a  lease  made  by  the  de- 
because  it  was  in  full  and  uncontradicted  fendants  to  S.  F.  Ripley  &  Co.  This 
proof,  that  after  the  concern  went  into  must  be  held  competent  and  quite  satis- 
operation  under  the  artides,  their  books  foctory  evidence  that  the  plaintiff  were 
were  kept,  and  the  bills  and  accounts  re-  partners  under  the  firm  of  S.  F.  Ripley 
lating  to  their  business  were  made  out  at  &  Co.,  and  as  such,  made  the  repairs  in 
their  warehouse,  in  the  joint  names  of  question." 

Hoffman  &  Johnson,  by  which  name  the  (g)  See  Bank  of  Rochester  v.  Monteath, 

firm  was  generally  known  in  Alexandria,  1  Deuio,  402. 
and  in  whidi  they  acted  in  rektion  to  the 
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But  when  there  is  an  adopted  and  recognized  style,  nothing  else, 
as  such,  binds  the  partnership,  (g*^)  But  though  a  partnership 
style  has  been  agreed  on  in  the  articles  or  otherwise,  and  has  been 
used  accordingly,  proof  that  another  name  is  also  customarily 
employed  in  the  dealings  of  the  firm,  with  the  concurrence  of  all 
the  partners,  or  even  of  the  managing  partner  alone,  will  suffice  to 
make  that  name  one  by  which  the  partnership  will  be  bound.  (A) 
If  the  style  be  A.,  B.,  &  Co.,  the  Co.  being  C,  a  note  signed  A., 
B.,  &  C,  in  which  they  jointly  and  severally  promise  to  pay, 
*  127    is  not  a  partnership  note,  (i)    *  Neither  would  a  note  signed 

(gg)  See  ante,  p.  *  95.  Dayeis,  820 ;  Filley  v.  Phelps,  18  Conn. 

(h)  Williamson  v,  Johnson,  1  B.  &  C.  294.  In  Lord  Galway  v.  Matthew  & 
146.  Abbott,  C.  J. :  "  It  appears  from  the  Smithson,  1  Camp.  408,  where  the  action 
evidence  that  Hopgood,  Dixon,  and  a  per-  was  against  the  defendants  as  surriying 
son  named  Lye,  carrying  on  business  in  partners.  Lord  EUenborough  hdd,  that  a 
partnership  together,  were  known  by  the  note  made  in  the  following  manner  was 
description  of  Hopgood  &  Co.  All  their  sufficient  on  the  face  of  it  to  bind  the 
transactions  of  buying  and  selling  were  whole  firm :  "  Sixty  days  after  date,  I  pay 
carried  on  in  that  name ;  but  Dixon,  who  Lord  Viscount  Galway  or  order,  200f. 
was  proved  to  be  the  manager  of  the  value  received.  For  J.  ^atthew,  T. 
whole  business,  was  also  in  the  habit  of  WhitsmitJi,  and  T.  Smithson.  J  Mat- 
indorsing  bills  in  the  name  of  Hopgood  &  thew."  But  this  must  of  course  proceed 
Fowler,  by  procuration,  for  the  purpose  on  the  presumption  that  the  names  of  all 
of  getting  thenl  discounted.  The  ques-  the  partners,  as  subscribed  by  the  partner 
tion  then  is,  whether  that  sufficiently  acting  for  the  firm,  were  to  be  considered 
proves  the  existence  of  persons  using,  for  the  style  of  the  firm  until  the  contrary 
tlie  purposes  of  business,  the  style  and  firm  was  proved.  Caldwell  v.  Sithens,  5  Blackf. 
of  Hopgood  &  Fowler  1  At  the  trial  I  was  99.  In  Norton  v.  Seymour,  8  M.  G.  &  Sc. 
at  first  inclined  to  yield  to  the  objection,  792,  the  action  was  upon  a  note  drawn  in 
but  afterwards  altered  my  opinion.  I  still  the  following  form :  "  Two  months  after 
think  that,  as  between  third  persons,  there  date,  we  promise  to  pay,"  &c.,  and  signed, 
was  sufficient  evidence  of  an  indorsement,  "  Thomas  Seymour,  Sarah  Ayres,"  in  the 
by  persons  using  the  style  and  firm  of  handwriting  of  Seymour.  The  defendant 
Hopgood  &  Fowler,  inasmuch  as  Dixon,  Ayres  had  formerly  carried  on  business  at 
the  managing  partner  in  the  firm  of  Hop-  the  place  at  which  the  goods,  in  respect  of 
good  &  Co.,  was  in  the  habit  of  issuing  which  the  above  note  had  been  given,  had 
bilb  into  the  world,  indorsed  under  the  been  supplied,  and  had  admitted  that  she 
former  designation."  See  Faith  r.  Rich-  was  in  partnership  with  Seymour.  A  cir- 
mond,  11  A.  &  E.  839 ;  Rogers  v.  Coit,  6  cular  and  invoice  issued  by  Seymour  were 
Hill,  822 ;  Mifflin  v.  Smith,  17  S.  &  R.  also  in  evidence ;  the  circular  stating  that 
166 ;  Palmer  r.  Stephens,  1  Denio,  471 ;  the  business  would  in  future  be  carried  on 
Tarns  V.  Hetner,  9  Penn.  State,  441 ;  Le  in  the  names  of  Seymour  &  Ayres,  and 
Roy  v.  Johnson,  2  Pet.  186.  the  invoice   being   headed .  Seymour  & 

(t)  Perring  V.  Hone,  4  Bing.  82 ;  Crouch  Ayres.    It  was  objected,  on  the  part  of 

V.  Bowman,  8  Humph.  209.    See  Marshall  the  defendant  Ayres,  that,  assuming  the 

v.  Cdlman,  2  Jac.  &  W.  266 ;  Kendrick  i;.  existence  of  a  partnership  between  herself 

Tarbell,  1  Williams,  512 ;  In  re  Warren,  and  Seymour,  the  latter  had  no  authori^ 
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'*  A.  &,  B."  be  the  note  of  the  firm.  In  either  case,  or  almost 
any  other,  upon  proof  that  the  partnership  was  really  the  party 
in  interest  and  under  obligation,  and  that  another  style  than 
that  of  the  partnership  was  used  through  inadvertence  or  fraud, 
the  partnership  would  be  held  liable ;  (y)  but  no  signature  other 
than  their  own  would  hold  them  as  their  signature.  (Jc) 

*  Questions  of  this  kind  sometimes  arise  where  partners    *  128 
in  business  do  not  advertise  or  in  any  public  way  make 

to  Mnd  her  by  a  bill  or  note  signed  other-  in  their  behalf,  and  could  not  bind  them, 

wiae  than  with  the  name  of  the  firm.    On  "  The  Newcastle    Coal  Company  **    not 

motion  for  a  new  trial  of  the  case,  Maule,  being  their  firm,  nor  the  London  &  West- 

X,  said :  "  As  to  the  form  of  the  note,  it  minster  Bank  one  with  which  they  dealt 

is  to  be  observed  that  it  is  signed  by  Sey-  The  Lord  Chief  Justice,  in  summing  up, 

moor  in  the  name  of  himself  and  the  other  observed,  that  the  three  defendants  were 

member  of  the  firm.    Suppose  there  was  partners,  and  Richmond  might  draw  bills 

no  authority  so  to  sign  it,  other  than  the  or  notes  as  their  agent,  and  that  if  he  had 

general  authority  conferred  by  the  part-  done  so  in  the  name  of  The  Newcastle  & 

nership,  I  should   hesitate    to  say  that  Sunderland  Wall's  End  Coal  Company, 

one  of  two  partners  could  not  bind  the  or  if  the  plaintiff  had  been  used  to  deal 

other  by  signing  the  true  names  of  both,  with  them  as  the  Newcastle  Coal  Com- 

iDstead  of  the  fictitious  name.    That,  how-  pany,  the  defendants  would  have  been 

ever,  is  not  the  question  here.    The  cir-  bound ;  but  he  left  it  to  the  jury  to  say, 

ddar  states  tliat  the  business  will  in  future  whether,  on  the  evidence,  the  note  in  ques- 

be  carried  on  in  the  names  of  Seymour  &  tion  was  one  which  Bichmond,  as  a  part- 

Ayres ;  that  is,  in  the  names  of  the  two  ner  in  the  first  mentioned  firm,  had  au- 

persons  mentioned,  whatever  those  names  thority  to  draw.    A  verdict  being  found  for 

may  be.    Thomas  Seymour  is  the  name  the  defendants,  the    Court  of    Queen's 

of  the  one,  and  Sarah  Ayres  that  of  the  Bench  refused  a  rule  for  a  new  trial,  on 

other.    There  is,  therefore,  sufllcient  evi-  the  ground  of  misdirection. 
dence  of  a  special  authority  to  sign  the       (Jc)  "  If,  in  the  body  of  a  promissory 

note  in  those  names,  if  such  special  au-  note,  made  by  one  partner,  the  language 

tiiority  were  necessary."  be,  '  I  promise  to  pay,'  &c.,.but  the  note 

(j )  Kinsman  v,  Dallam,  6  Monr.  882 ;  be  signed  with  the  copartnership  name, 

Crozier  v.  Eirker,  4  Tex.  262.    In  Faith  such  note  is  binding  on  the  firm  and  not 

V.  Bichmond,  11  Ad.  &  Ell.  889,   Bich-  alone  on  the  partner  who  executed  it." 

mond,  Barbour,  &  Hannay  were  in  part-  Doty  v.  Bates,  11  Johns.  544.    But  if  an 

nership,  under  the  style  of  "  The  Newcastle  obligation  on  its  face  purports  to  be  the  act 

&  Sunderland  Wall's  End  Coal  Company."  of  one  partner,  and  to  be  made  to  secure  a 

A  promissory  note  was  made  by  Bich-  debt  due  fi^m  him  individually,  the  mere 

mond,  signed  as  follows :  "  For  the  New-  fiict  that  the  partnership  name  is  signed  to 

castle  Coal  Company,  William  Bichmond,  this  instrument  is  not  sufficient  to  bind 

manager.    At  the  London  and  Westmin-  the  firm  thereby .   Scottr.  Dansley,  12Ala. 

ster Banks,"  it  was  objected  that,  admit-  714.    If  a  note  be  made  as  follows:  "I 

ting  Bichmond  to  be  entitled,  as  a  partner,  promise  to  pay,"  &c.,  and  be  signed  "  For 

to  make  promissory  notes  on  behalf  of  The  A.,  B.,  C.,  &  £>.,  A."  or  "  By  A.,"  it  seems 

Newcastle  &  Sunderland  Wall's  End  Coal  that  the  whole  firm  is  liable  thereon.    "Gal- 

Company,  yet  this  was  not  a  note  drawn  way  t;.  Smith,  1  Camp.  408 ;  Hall  v.  Smith, 
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known  the  fact  of  partnership,  but  transact  their  business  under 
the  name  of  one  of  their  partners  only.  (J)  When  parties  agree 
to  transact  business  jointly,  or  under  an  agreement  to  share  in  the 
profits,  the  name  or  firm  which  they  use  is  arbitrary  and  conven- 
tional. They  may  use  the  name  of  both,  or  of  one  of  them  alone, 
or  any  distinct  designation,  by  which  all  will  be  included  and 
bound,  as  if  their  names  were  used,  (m)  But  though  the  busi- 
ness of  a  copartnership  may  be  transacted  in  the  name  of  one 
partner,  that  partner  alone  cannot  bring  an  action  for  the  price  of 
goods  sold  by  the  house.  The  other  acting  and  ostensible  partners 
must  be  co-plaintiffs,  (n)  And  in  assumpsit  by  a  copartnership, 
the  plaintiffs  must  prove  who  compose  the  firm,  (nn)  These 
questions  are  much  complicated  when  this  partner  does  business 
on  his  own  account  also.  Tlien,  the  signature  may  do  nothing 
toward  determining  whether  a  purchase  was  made,  or  a  bill  ac- 
cepted, or  a  note  given,  by  that  individual  alone,  or  by  a  partner- 
ship of  which  he  was  a  member.  All  questions  of  this  kind  are 
questions  of  fact  rather  than  of  law.  Nothing  better  can  be  said, 
perhaps,  than  that  they  must  be  answered  accordingly  as  the 
evidence  brings  them  under  this  or  that  general  principle  of  the 
law  of  partnership.  If,  for  example,  the  character  of  the  goods 
purchased,  the  circumstances  of  the  purchase,  the  use  made  of 
them,  or  the  circumstances  attending  the  giving  of  the  paper, 
*  129  or  any  or  all  of  these  sufficiently  indicate  that  *  the  trans- 
action was  in  fact  on  account  of  the  partnership,  it  will  be 
held  as  the  transaction  of  the  partnership,  (o) 

1  B.  &  C.  407 ;  Ex  parte  Buckley,  14  M.  &  will  not  operate  as  the  signature  of  the 

W.  469.    Whether  upon  such  a  note  there  partnership.    As  where  J.  B.  &  C.  H. 

is  a  separate  right  of  action  against  the  carrying  on  business  as  parteers,  under  the 

executing  partner,  see  pott,  name  of  J.  B.  &  C.  H.,  made  and  indorsed 

(l)  The  style  of  a  copartnership  may  be  a  bill  of  exchange  in  the  name  of  *' J.  B. 

the  name  of  one  of  its  members.    Ex  parte  &  Co./'    held,  that  J.  B.  was  not  bound 

Bolitho,  1    Buck,  100;    South  Carolina  thereby.    Kirk  v.  Blurton,  9  M.  &  W.  284. 

Bank  v.  Case,  8  B.  &  C.  427 ;  Palmer  v.  See  Madae  v.  Sutherhmd,  8  £1.  &  Bl.  34, 

Stephens,  1  Denio,  471.    Or  of  one  who  86,  25  £ng.  L.  &  £q.  92, 110 ;  Forbes  v. 

is  not  a  partner.    Bank  of  Rochester  v,  Marshall,  11  £xch.  176, 180. 

Monteath,  1  Denio,  402;  Williamson  v.  (n)  Wilson  v,  Wallace,  8  S.  &  R.  58. 

Johnson,  1  B.  &  C.  146.  (nn)  Patten  v.  Whitehead,  13  Richard- 

(m)  Per  Shaw,  C.  J.,  in  Baring  p.  Craits,  son,  L.  150;  See  Pursley  v.  Ramsey,  31 

9  Met.  892.    And  where  the  name  of  one  Geo.  403 ;  Tilfbrd  v.  Ramsey,  87  Mo.  568. 

partner  is  the  style  of  the  firm,  that  part-  (o)  Ex  parte  Bolitho,  1  Buck,  100.    See 

ner's  name,  with  the  addition  of  "  &  Co.,"  Truman  v,  Loder,  11  Ad.  &  £L  598.    In 
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*  In  all  such  cases  it  must  be  remembered  that  the  indi-  *  180 
vidual  partner  whose  name  is  used,  has,  by  law,  full  author- 
United  States  Bank  v.  Binney,  5  Mason,  Cox,  38  Maine,  600.  But  if  the  person 
176,  the  two  Binneys  and  John  Winship  whose  name  is  adopted  as  the  style  of  the 
carried  on  business  as  partaers,  under  the  partnership,  does  not  cany  on  a  separate 
name  and  firm  of  "  John  Winship."  By  business,  then  that  name,  attached  to  a 
the  present  suit,  it  was  attempted  to  re-  note  or  other  obligation,  will  be  presumed 
cover  of  all  the  partners,  as  indorsers,  upon  to  be  the  signature  of  the  firm.  Bank  of 
certain  promissory  notes  indorsed  with  the  Rochester  v.  Monteath,  1  Denio,  402 ;  Oli- 
name  of  John  Winship,  and  which  had  been  phant  v.  Matthews,  16  Barb.  608.  See 
protested  for  non-payment.  Story,  J.,  Mifilin  v.  Smith,  16  S  &  R.  166.  By  the 
said :  "  In  respect  to  the  general  and  lim-  court,  Johnson,  J. :  *'  It  seems  to  be  well 
ited  partnerships,  the  same  general  princi-  settled,  that  where  a  partnership  is  carried 
pie  applies,  that  each  partner  has  authority  on  in  the  name  of  an  indiyidual,  and  a  suit 
to  bind  the  firm  as  to  all  things  within  the  is  brought  against  the  partners  upon  a  note 
icope  of  the  partnership,  but  not  beyond  or  other  obligation  signed  by  such  individ- 
it.  Where  the  contract  is  made  in  the  ual,  the  legal  presumption  is  that  it  is  the 
name  of  the  ^rm  it  will,  primA  facie  bind  note  of  the  individual  and  not  of  the  part- 
the  firm,  unless  it  is  ultra  the  business  of  ners.  And  the  plaintiff,  in  order  to  re- 
the  firm.  Where  the  firm  imports,  on  its  cover  against  the  partners,  must  not  only 
face,  a  company,  as  A.,  B.,  &  Co.,  or  A.,  prove  the  execution  of  the  note,  but  go 
B.,  &  C,  then  the  contracts  made  by  the  &rther,  and  prove,  either  that  the  money 
partners  in  that  name  bind  the  firm,  unless  for  which  the  note  was  given  was  borrowed 
they  are  known  to  be  beyond  the  scope  on  the  credit  of  the  partnership,  or  that, 
and  business  of  the  firm.  But  where  the  when  obtained,  it  was  used  in  the  business 
business  is  carried  on  in  the  name  of  one  of  the  partnership.  If  the  individual, 
of  the  partners,  and  his  name  alone  is  the  whose  name  is  used,  declares  at  the  time 
name  of  the  firm,  then,  in  order  to  bind  the  of  the  transaction  that  it  is  on  account  of 
firm,  it  is  necessary  to  prove  not  only  the  partnership,  that  is  sufiident  to  bind 
the  signature,  but  that  it  was  used  as  the  the  partners.  And  it  would  seem,  from  an 
signature  of  the  firm  by  a  party  author-  examination  of  the  reported  cases,  that  the 
ized  to  use  it  on  that  occasion  and  for  that  legal  presumption  that  the  debt  is  the  debt 
purpose.  In  other  words,  it  must  be  shown  of  the  individual  in  whose  name  the  obli- 
to  be  used  for  partnersliip  objects  and  as  a  gation  is  made,  and  not  of  the  firm,  may 
partnership  act.  The  proof  of  the  signar  be  repelled  and  overcome  by  proof  as  to 
ture  is  not  enough.  The  plaintiffs  must  the  business  in  which  such  person  was 
go  fiirther,  and  show  that  it  is  a  partner-  engaged.  Thus,  in  Mifflin  v.  Smith,  17  S. 
ship  signature.  In  the  present  case,  the  &  R.  166,  where  it  appeared  that  the  usual 
signature  of  "  John  Winship  "  may  be  on  and  regular  business  of  the  borrower  was 
his  individual  account,  or  his  personal  con-  on  account  of  the  partnership,  and  that 
tract,  or  it  may  be  on  account  of  the  part-  no  business  was  done  by  him  on  his  own 
nership.  Upon  the  fiice  of  the  paper  it  account,  except  an  occasional  speculation, 
stands  indi^rent.  The  burden  of  proof,  it  was  Md^  that  the  transaction  must  be 
then,  is  upon  the  plaintiffi  to  establish  that  presumed  to  be  on  partnership  account, 
it  is  a  contract  of  the  firm  and  ought  So,  in  the  case  of  South  Carolina  Bank  v, 
to  bind  them."  s.  c.  6Fet.  629;  Manuf.  &  Case,  8  B.  &  C.  427,  where  it  appeared 
Mech.  Bank  v.  Winship,  6  Pick.  11 ;  that  the  partners  were  Crowder,  Clough, 
Etheridge  v.  Binney,  9  id.  272 ;  Buckner  &  Prefect,  and  the  name  of  the  firm  in  Eng- 
V,  Lee,  8  Ga.  286;  Mercantile  Bank  v,  land  was  Crowder,  Clough,  &  Co.,  but  in 


136  THE  LAW  OP  PARTNERSHIP.  [CH.  VI, 

ity  to  represent  and  act  for  the  rest,  and  use  his  own  name  as  the 
name  of  the  firm ;  and  his  representations  in  a  matter  of  business 
which  might  be  theirs,  bind  them  all,  however  fraudulent  on  his 
part.  If,  therefore,  when  he  purchases  goods,  or  gives  a  note,  or 
offers  a  note  for  discount  with  his  indorsement,  he  represents  that 
he  acts  for  the  partnership,  and  the  person  with  whom  he  deals, 
believes  honestly  and  rationally  that  he  does  so  act,  the  partner- 
ship, and  of  course  all  the  partners,  are  bound,  although  no  name 
but  that  of  the  individual  was  used  in  the  transaction. 

The  use  of  such  a  name  as  usually  indicates  partnership,  while 
it  may  be  primd  facie  evidence  of  partnership,  is  slight  and  easily 
rebuttable,  (oo) 

Under  the  topic  of  the  liability  of  a  person  as  partner  because 
he  is  so  held  out,  a  question  arises  which  may  be  attended  with 
some  difficulty.  If  a  person  who  is  not  generally  or  publicly 
declared  to  be  a  partner,  is  declared  with  his  consent  to  be  a 

their  business  in  the  United  States  the  the  course  of  the  business  of  the  firm.  .It 

name  of  Clough  alone  was  used,  and  that  is  not  sufficient  for  the  plaintiffs  to  prove 

Clough,  while    he   resided   here,  never  that  the  bank,  in  discounting  these  notes, 

traded,  or  drew,  or  indorsed  bills  on  his  acted  upon  the  bdief  that  they  bound  the 

own  account,  but  did  on  account  of  the  firm  and  were  for  the  benefit  and  business 

firm ;  it  was  held,  "  under  the  circumstances,  of  the  firm.    They  must  go  fiirther,  and 

that  a  bill  indorsed  here  by  Clough  must  prove  that  that  belief  was  known  to  and 

be  regarded  as  a  bill  indorsed  by  the  firm."  sanctioned  by  Winship  himself  in  offering 

Manf.  &  Mech.  Bank  v.  Winship,  6  Pick,  the  notes,  and  that  he  intentionally  held 

11 ;  Etheridge  v.  Binney,  9  id.  272 ;  Bank  out  to  them  that  the  discounts  were  for  the 

of  Rochester  v.  Monteath,  1  Demo,  402;  credit  and  on  the  account  of  the  firm,  and 

Buckner  v.  Lee,  8  Ga.  285.    In  United  that  his  indorsement  was  the  indorsement 

States  Bank  v.  Binney,  6  Mason,  189,  of  the  firm  and  to  bind  them ;  and  that  the 

where  the  two  Binneys  and  John  Win-  bank  discounted  the  notes  upon  tlie  fiuth 

ship  were  in  partnership,  under  the  firm  of  such  acts  and  representations  of  Win- 

and  style  of  "John  Winship,"  and  the  ship.    The  juiy  will  judge,  from  the  whole 

action  was  against  all  the  partners,  as  in-  evidence,  how  the  case  stands  in  these  re- 

dorsers  upon  promissory  notes  indorsed  spects.    The  mere  fiict  that  the  discounts 

in  the  name  of  John  Winship,  Story,  J.,  so  procured  were  applied  to^  the  use  of 

said :  "  The  notes  are  all  indorsed  in  the  the  firm,  is  not,  of  itself,  sufficient  to  prove 

name    of   'John  Winship.'    For    aught  that   the    discounts   were    procured    on 

therefore,  that  appears  on  the  fiu»  of  them,  account  of  the  firm.    It  is  a  strong  drcum- 

they  were  notes  only  binding  him  person-  stance,  entitled  to  weight,  but  not  deci- 

ally.    The  plaintiffs  must,  then,  go  farther,  sive."  See,  to  the  same  effect,  the  language 

and  show,  either  expressly  or  by  implica-  of  the  court  in  Etheridge  v.  Binney,  9 

tion,  that  these  notes  were  offered  by  Win-  Pick.  276.    See,  also,  Oliphant  v,  BCat- 

Bhip  as  notes  binding  the  firm,  and  not  thews,  16  Barb.  606. 
merely  himself  personally,  as  that  the  dis-       (oo)  Charman  v.  Henshaw,  16  Gray, 

counts  were  made  for  the  benefit  and  in  298. 
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partner  to  one  customer,  and  that  customer  communicates  the  fact 
to  anotlier,  is  the  person  thus  disclosed  to  be  held  as  a  part- 
ner by  this  other  *  customer,  if  he  be  not  a  partner  in  fact  ?  *  131 
If  he  is  a  partner  in  fact,  he  is  liable  as  such  whenever  he 
is  discovered  to  be  one,  without  any  reference  to  the  means  or 
manner  of  the  discovery,  or  the  time,  whether  before  or  after  the 
contract.  But  if,  not  being  a  partner,  he  is  chargeable,  if  at  all, 
because  he  is  held  out  as  one,  can  he  be  thus  charged  by  one  to 
whom  he  was  not  so  held  out  by  himself,  or  with  his  direct  con- 
sent ?  The  cases  and  principles  which  we  have  already  considered 
in  treating  of  a  closely-related  question,  touch  upon  this  also.  (/?) 
It  seems,  however,  to  be  a  distinct  question.  But  though  there 
are  cases  which  touch  on  this,  there  are  none  that  we  are  aware 
of  which  determine  the  question. 

We  suppose  the  answer  must  depend  in  each  case  upon  the  cir- 
cumstances and  manner  of  the  first  or  original  disclosure,  and  the 
intention  of  the  parties  therein.  If  the  alleged  partner,  who  is  to 
be  held  only  because  he  has  loaned  his  credit,  intended  to  lend  it 
only  to  the  very  person  and  in  the  very  transaction  in  which  he 
made  or  permitted  the  disclosure,  then  he  should  not  be  held  any 
further,  unless  through  his  own  fault  or  negligence.  Whatever 
was  his  original  intention,  and  however  limited  it  might  have 
bfien,  if  he  did  not  limit  this  giving  of  his  credit  in  fact,  he  must 
be  bound  to  all  to  whom  the  fact  to  which  he  gives  circulation  is 
afterwards  communicated.  If,  on  the  other  hand,  he  says  to  the 
customer,  I  am  a  partner  as  to  you,  but  I  tell  you  so  in  confi- 
dence, and  you  must  not  mention  this  to  any  person,  and  the  cus- 
tomer mentions  it,  and  with  it  the  injimction  of  secrecy  to  another 
customer,  the  first  one  does  what  he  had  no  right  to  do,  and  the 
second  knows  that  the  first  had  no  right  to  do  it,  and  therefore 
can  acquire  no  right  by  receiving  what  he  knew  the  giver  had  no 
right  to  give.  If  the  second  customer  did  not  know  that  the  first 
broke  his  promise  in  telling  him,  or,  what  is  the  same  thing,  did 
not  know  that  the  alleged  partner  gave  no  authority  for  being 
called  a  partner  to  him,  it  may  be  a  more  difficult  question  wheth- 
er he  can  hold  this  person  as  partner.     But  we  think  he  can,  be- 

(p)  Shott  v.  Streatfleld  &  Green,  1 M.  &    6  Bing.  794 ;  Carter  v.  Whalley,  1  B.  & 
Rob.  9 ;  Swan  v,  Steele,  7  East,  210;  Ber-   Ad.  11. 
kom  V.  Smith,  1  Esp.  29 ;  Fox  v.  Clifton, 
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cause  the  innocent  customer  should  be  protected,  rather  than  the 

guilty  party,  who  might  have  effectually  limited  his  credit 

*  132    by  *  guaranty  or  the  like,  instead  of  putting  it  into  a  form 

by  which  others  might  be  deceived. 

Usually,  the  question  whether  one  is  liable  as  a  partner  because 

so  held  out  by  himself  or  with  his  consent,  turns  upon  the  force 

and  meaning  of  his  acts.     If  his  name  is  advertised,  (q)  or  is  on 

the  painted  signs  over  the  door,  (r)  on  the  shop-bills  or  cards,  («) 

and  he  knows  this  and  makes  no  objection,  he  is  boimd.     But  a 

person  cannot  be  made  liable  as  partner  because  so  held  out, 

(9)  In  J^xjMirtfiMatthewB,  SVes.  &Bea.  v,  Wilson,  1  Bob.  Va.  267;  Mershon  v. 

125,  the  petitioner  prayed  that  the  joint  Hobensack,  2  N.  J.  872 ;  Smith  v.  Smith, 

commission  against  himself  and  John  Mat-  7  Fost  244 ;  Holmes  v.  Porter,  89  Me. 

thews  as  partners  might  be  superseded:  157;  Bamett  v.  Smith,  17  111.  565;  Mc- 

and  stated,  that  he,  the  petitioner,  never  MuUan  v.  Mackenzie,  2  Greene,  la.  868  ; 

was  a  partner,  nor  interested  with  John  Chidney  v.  Porter,  21  Fenn.  State,  890. 

Matthews  nominally  or  really  in  the  prop-  If  A.,  wishing  to  get  bills  discounted,  in- 

erty  or  profits  of  his  trade,  or  any  other  troduoes  B.,  as  his  partner,  to  C,  but  the 

trade ;  that  he  was  merely  the  shopman  only  connection  between  A.  and  B.  is  in 

to  John  Matthews,  and  not  a  trader ;  and  discounting  bills,  B.  is  not  hereby  so  held 

that  there  was  no  pretence  for  supposing  out  as  a  general  partner  with  A.,  as  to  be 

him  a  partner  with  John  Matthews,  except  liable  for  goods  afterwards  bought  by  A. 

an  advertisement  in  the  Gazette,  declaring  of  a  person  who  had  been  informed  by  C. 

the  partnership  between  them  dissolved ;  that  A.  and  B.  were  partners.    Berkom 

which  advertisement  was  inserted  for  the  v.  Smith,  1  £sp.  29.    See  Bidgway  ^. 

purpose  of  counteracting  a  report  that  they  Philip,  5  Tyrw.  181.    A  person  is  not  lia- 

were  partners.    The  Lord  Chancellor  hM,  ble  as  partner,  because  so  held  out,  who 

that  upon  the  affidavits  he  could  not  pos-  has  signed  his  name  to  an  instrument  im- 

sibly  decide  that  there  was  no  partnership;  porting  that  the  subscribers  intend,  upon 

and  accordingly,  that  an  issue  must  be  di-  the  fulfilment  of  certain  conditions,  to  carry 

rected  to  try  that  question.  on  business  in  partnership.    He  has  not 

(r)  Williams  v,  Keats,  2  Stark.  290 ;  thereby  held  himself  out  to  the  world  as  a 

Dolman  v,  Prichard,  2  C.  &  P.  104.  partner  in  a  company  already  formed. 

(<)  Toung  V.  Aztell,  2  H.  Bl.  242;  Gill  Bourne  v.  Freeth,  9  B.  &  0.  682.    Nor  is 

V,  Kuhn,  6  S.  &  R.  888 ;  Benedict  v.  Davis,  one  who  has  retired  from  a  firm,  and  given 

2  McLean,  848.    See,  further,  for  illustra-  due  notice  thereof,  Uable  as  a  partner  to 

tions  of  the  methods  by  which  persons  third  persons  for  goods  supplied  to  a  ship, 

may  exhibit  themselves  as  partners,  Ex  because,  having  before  retirement  defec- 

parte  Langdale,  18  Ves.  800 ;  s.  c.  2  Rose,  tively  conveyed  his  interest  as  a  partner 

444 ;  Bond  v,  Pittard,  8  M.  &  W.  857 ;  therein,  his  name  appears  on  the  ship's 

Guidon  v.  Robson,  2  Camp.  802 ;  Geddes  register  down  to  a  period  subsequent  to 

V.  Wallace,  2  Bligh,  296 ;  Steams  v.  Ha-  the  delivery  of  the  goods,  when  he  joins 

ven,  14  Vt.  540;  Hicks  v.  Cram,  17  id.  with  the  assignees  of  the  other  partners  in 

449 ;   Cottrill  v.  Vanduzen,  22  id.  511 ;  making  a  good  title  thereto  to  tlieir  ven- 

Matthews  v.  Felch,  25  id.  586 ;  Perry  v.  dee.    Mlver  v.  Humble,  16  East,  169. 

Randolph,  6  Smedes  &  M.  885 ;  Chapman  See  Hoare  v,  Dawes,  1  Doug.  871. 
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unless  the  holding  out  is  proved  to  have  been  with  his  concur- 
rence.    Hence  the  declaration  or  acts  of  A.,  implicating  B.  as  his 
partner,  while  thej  bind  the  former,  cannot  affect  the  latter, 
without  *  some  confirmation  by  him.  (t)    As  to  public  acts    *  133 

{t)  Whitney  v.  Ferns,  10  Johns.  66;  alphabet,  and  the  whole  number  of  names 
McPhenon  v,  Rathbone,  7  Wend.  216 ;  consisted  of  upwards  of  two  hundred ;  so 
Jennings  v.  Estes,  16  Me.  828 ;  Thornton  that  merely  opening  the  book  in  the 
V.  Kerr,  6  Ala.  828 ;  Tuttle  v.  Cooper,  6  oounting-house,  and  seeing  some  of  the 
Pick.  414 ;  Anderson  v.  Levan,  1  Watts  names,  could  not,  in  the  ordinary  course 
&  S.  884 ;  Taylor  v.  Henderson,  17  S.  &  of  things,  give  any  intimation  to  the  plain- 
It.  468.  See  Matthews  v.  Felch,  26  Vt.  tiff  that  the  names  of  the  seven  defendants 
586 ;  McBride  t;.  Protection  Ins.  Co.,  22  were  included  in  the  lists.  Indeed,  it  is 
Conn. ^8, 269.  In  Fox  v.  Clifton,  6  Bing.  not  argued  on  the  ground  that  the  plain- 
776,  4  Moore  &  P.  718,  the  action  was  tiff  saw  the  names  of  the  defendants  in 
brought  by  the  plaintiff  for  goods  sold  this  list,  but  that  the  bare  circumstance 
and  delivered  and  for  work  and  labor  that  their  names  were  included  in  such 
done,  upon  a  contract  made,  not  with  the  list  used  for  the  purpose  above  specified, 
defendants  personally,  but  with  the  chair-  by  their  own  permission,  was  a  sufficient 
man  and  directors  of  the  "  Imperial  Dis-  holding  themselves  out  to  the  world  as 
tillery  Company."  It  was  contended,  that  partners  in  the  company.  But,  in  the 
the  defendants  had  allowed  themselves  to  first  place,  there  was  no  evidence  that 
be  held  out  as  partners  in  this  company,  the  defendants  knew  of  the  existence  of 
upon  the  following  evidence,  as  stated  in  any  copy  of  the  list  at  the  counting-house ; 
the  opinion  of  the  court :  "  The  secretary  still  less,  any  evidence  that  such  list  was 
of  the  company  had  prepared  a  book  con-  made  up,  or  shown  to  any  one,  with  their 
taining  a  list  of  the  names  of  all  those  per-  permission  or  knowledge.  The  holding 
sons  to  whom  shares  had  been  allotted  in  one's  self  out  to  the  world  as  a  partner,  as 
the  concern,  in  which  list  the  names  of  contradistinguished  from  the  actual  rela- 
the  seven  defendants  had  been  included,  tion  of  partnership,  imports  at  least  the 
This  list  had  been  left  with  the  bankers  voluntary  act  of  the  party  so  holding  him- 
of  the  company  to  enable  them  to  receive  self  out.  It  implies  the  lending  of  his 
the  deposits  from  the  contributors,  upon  name  to  the  partnership ;  and  is  altogeth- 
which  list  the  payments  had  been  made  er  incompatible  with  the  want  of  knowl- 
and  receipts  given  at  the  banking  house ;  edge  that  his  name  has  been  so  used, 
and  a  copy  of  it  was  lying  upon  the  table  Thus,  in  the  ordinary  instances  of  its 
of  the  counting-house  belonging  to  the  occurrence,  when  a  person  allows  his 
company,  where  it  was  seen  by  the  plain-  name  to  remain  in  a  firm,  either  ex- 
tiff  when  he  called  upon  the  subject  of  the  posed  to  the  public  over  a  shop  door,  or 
contract ;  and  on  one  occasion,  when  the  to  be  used  in  printed  inyoices  or  bills  of 
plaintiff  was  expressing  a  doubt  about  parcels,  or  to  be  published  in  advertise- 
tnisting  such  a  numerous  company,  the  ments,  the  knowledge  of  the  party  that 
secretary  opened  the  book,  and  the  plain-  his  name  is  used,  and  his  consent  thereto, 
tiff  looked  over  some  of  the  names.  The  is  the  yeiy  ground  upon  which  he  is 
book  itself,  when  referred  to,  contained  estopped  from  disputing  his  liability  as 
lists,  on  the  different  pages,  of  the  names  partner.  That  there  must  have  been  a 
of  the  several  persons  to  whom  shares  had  list  of  th#subscribers  to  so  numerous  a 
been  allotted,  arranged  alphabetically,  one  company,  the  defendants  may,  indeed,  be 
leaf  being  assigned  to  each  letter  of  the  taken  to  hare  known ;  it  would  hare  been 
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of  this  kind,  there  is  some  presumption  that  he  knows 
*  184   and  *  permits  them,  and  he  can  escape  the  liability  only  by 

proving  his  want  of  knowledge  and  consent,  (u) 
If  he  knew,  and  neither  consented  nor  refused,  nor  took  any 
steps  in  relation  to  it,  then  he  would  be  held  as  consenting ;  for 
he  is  in  fault,  and  he  should  suffer  rather  than  the  wholly  inno- 
cent persons  whom  he  permits  to  be  deceived.  And  if  he  does 
something  in  the  way  of  objecting,  the  question  then  is  what  and 
how  much  ?  (v)  and  we  take  the  only  rule  to  be,  that  if  he  is  held 
out  as  partner,  and  knows  it,  he  is  chargeable  as  one,  unless  he 
does  all  that  a  reasonable  and  honest  man  should  do  under  similar 
circumstances,  to  assert  and  manifest  his  refusal,  and  thereby,  pre- 
vent innocent  parties  from  being  misled.  If  he  does  any  thing 
which  might  fairly  produce  the  impression  that  he  is  a  partner,  or, 
when  another  does  this,  fails  to  do  what  he  should  to  remove  or 
prevent  this  impression,  then  he  iB  as  much  liable  as  if  he  calls 
himself  a  partner. 

If  one  is  chargeable  as  partner  because  so  held  out,  he  may  be 
treated  as  one,  not  only  by  being  made  responsible,  but  by  being 
joined  with  the  partners  in  a  suit  against  them,  or  in  a  suit  by 
them,  (w^    So,  if  a  contract  be  made  with  persons  as  partners, 

impossible  to  make  calb  for  deposits,  to  tace  of  the  book  itself,  it  contained  no  in- 

givenoticeB,  ortodoany  oftheactsneces-  formation  of  the  relation  in  which  the 

sary  for  carrying  on  the  concern,  without    parties  stood  to  each  other ; . 

a  written  list  of  the  names  of  the  sub-  But,  without  reference  to  the  informatioii 

scribers.    So  &r,  therefore,  the  authority  which  the  plaintiff  actually  received  from 

of  the  defendants  to  the  existence  of  a  list  the  book,  we  think  the  communication  of 

may  be  assumed.    But  that  implies  no  this  book  was  no  act  done  by  the  defend- 

authority  whatever  that  a  copy  should  be  ants  themselves,  or  by  their  authority  or 

made  out  and  lie  in  the  counting-house,  permission,  so  as  to  make  them  nominal 

for  the  purpose  of  being  shown  to  stran-  and  ostensible  partners,  in  contradistino- 

gers  who  might  demand  to  look  at  it.  tion  to  real  partners  or  sharers  in  the 

And  still  less  could  the  list  left  with  the  profits  of  the  concern." 

bankers  be  considered  as  making  any  (u)  See  cases  cited  in  four  preceding 

communication  to  the  world  with  the  as-  notes. 

sent  of  the  defendants.    That  list  was  a  (v)  As  in  the  case  of  a  retiring  partner, 

matter  in  strict  confidence  and  privity  who,  it  seems  to  be  settled,  must  notify 

between  the  banker  who  received  the  the  dissolution  to  the  public  by  proper 

money,  and  the  party  who  called  with  advertisements,  and,  perhaps,  to  custom- 

the  letter  in  his  hand  and  paid  the  deposit,  ers  by  a  particular  notice.    Newsome  v. 

It  held  out  no  information  to  %e  public.  Coles,  2  Camp.  617.    See  Leavitt  v.  Peck, 

because  not  communicated  to  any  other  8  Conn.  124.    See,  also,  post,  ch.  18,  §  2. 

third  person  whatsoever.    Even  upon  the  (to)  That  a  nominal  partner  may  be 
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•  they  may  sue  or  be  sued  as  partners  whether  they  *  185 
are  so  in  fact  or  not.  (x)'  Where  there  is  a  partnership 
as  to  third  parties,  the  law  presumes  a  partnership  as  between 
themselves,  (y)  But  if  one  sues  a  firm  he  is  not  compellable  to 
join  a  person  who  is  not  a  partner,  merely  because  he  is  held  out 
by  a  partner  to  be  one.  (z) 

joined  in  a  suit  agunst  the  other  partners,  ion  that  he  onght  to  have  been  joined  as 
is  shown  by  almost  erery  case  in  which  a  partner.  He  is  to  be  considered  in  all 
ibis  liability  of  a  nominal  partner  is  tested,  respects  a  partner  as  between  himself  and 
See  Groode  v.  Harrison,  6  B.  &  Aid.  166.  the  rest  of  the  world.  Persons  in  trade 
That  one  held  out  as  partner  may  be  a  co-  had  better  be  very  cautious  how  they  add 
plaintiff  in  a  suit  with  the  other  partners,  a  fictitious  name  to  their  firm,  for  the 
see  Guidon  t;.  Robinson,  2  Camp.  802;  purpose  of  gaining  credit.  But  where  the 
Kell  V.  Nainby,  10  B.  &  C.  20.  In  Smith  name  of  a  real  person  is  inserted,  with  his 
9.  Sherwood,  10  Jur.  214,  A.  filed  a  bill  own  consent,  it  matters  not  what  agree- 
for  an  account  against  B.  &  C,  alleging  ment  there  may  be  between  him  and  those 
himself  a  partner  with  them.  B.  &  C,  who  share  the  profit  and  loss.  They  are 
in  their  answer,  denied  the  existence  of  equally  responsible,  and  the  contract  of 
the  partnership,  and  stated  that  the  plain-  one  is  the  contract  of  all.  In  this  case, 
tiff  was  their  foreman,  whom  they  had  tlie  declaration  states  that  the  defendant 
contemplated  taking  into  partnership,  and  promised  to  pay  the  money  specified  in 
whom,  therefore,  they  had  allowed  to  hold  the  bill,  to  the  plaintiff  only,  whereas  she 
himself  out  as  their  partner  in  many  ways,  promised  to  pay  it  to  the  plaintiff  jointly 
They  admitted  that  the  accounts  had  been  with  another  person.  The  rariance  is 
made  out  in  the  name  of  B.,  C,  &  A.,  fatal."  But  in  Teed  v.  Elworthy,  14  Easty 
that  in  a  certian  specification  of  buildings  210,  where  the  banking  business  was  car- 
required  by  them,  the  buildings  had  been  ried  on  in  the  name  of  John  Teed  (the 
described  as  the  property  of  B.,  C.,  &  A.,  lather  of  tlie  present  plaintiff),  Thomas 
and,  also,  that  they  had  served  A.  with  a  Teed  &  Co.  being  the  firm  in  whose  joint 
notice  to  dissolve  partnership.  The  Vice-  names  the  banking  accounts  were  kept,  a 
Chancellor  hdd,  that  there  was  sufficient  suit  being  brought  by  John  Teed  alone 
proof  of  the  existence  of  a  partnership  be-  against  a  customer  for  the  balance  of  an 
tween  B.,  C,  &  A.  overdrawn  account,  Lord  Ellenborough 
(x)  Bond  V,  Pittard,  8  M.  &  W.  857.  said :  "  Supposing  the  plaintiff  could  sue  cdone 
{y)  Lord  Ellenborough  in  Peacock  v.  in  this  case  hy  showing  that  he  alone  was 
Peacock,  2  Camp.  46.  the  proprietor  of  the  funds  of  the  bank, 
(z)  In  Guidon  v.  Bobson,  2  Camp.  802,  and  tliat  the  son  had  no  interest  as  a  part- 
Lord  Ellenborough  apparently  held,  that  a  ner  in  this  account  with  the  defendant, 
merely  nominal  partner  not  only  might  join  although  the  account  was  kept  with  the 
with  the  other  partners  in  a  suit,  but  in  defendant  in  the  joint  names  of  the  fiither 
some  cases  was  even  a  necessary  party,  and  son;  yet  these  facts  ought  to  have 
There,  the  action  was  by  Guidon  alone  been  distinctly  proved  at  the  trial,  which 
against  Robson,  upon  a  bill  of  exchange,  they  were  not,  and  therefore  the  plaintiff 
drawn  in  the  name  of  Guidon  &  Hughes  has  not  entitled  himself  to  recover  alone 
upon  Robson,  and  by  him  accepted,  in  this  case."  And  in  Parsons  v.  Crosby, 
Hughes  was  simply  a  clerk  of  Guidon.  6  Esp.  199f  the  same  judge  hdd,  at  nisi 
Lord  Ellenborough  :  "  There  being  such  prius,  that  in  an  action  by  tlie  real  party 
a  person  as  Hughes,  I  am  clearly  of  opin-  in  interest,  the  nominal  partner  might  be 
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Much  the  greater  number  of  cases  relating  to  the  liability  of 
one  held  out  as  a  partner,  turn  upon  the  rights  and  duties  of  a 
retiring  partner  and  will  be  considered  when  treating  of  that 
subject. 

SECTION  VL 

OF  UABIUTIES  ARISING  FROM  ANNUITIES,   LOANS,   LEASES,   OR  TRUSTS. 

A  person  may  be  in  receipt  of  a  sum  from  the  profits  of  a  part- 
nership, without  being  chargeable  as  a  partner,  when  one  is 
entitled  to  an  annuity  from  the  firm.  This  happens  most  fre- 
quently in  the  case  of  a  retiring  partner,  who  as  a  part  of  his 
several  property,  or  instead  of  some  portion  of  his  share  in  the 
partnership  property  which  he  leaves  behind,  is  to  receive  an 
annuity  for  life,  or  for  a  certain  number  of  years.  This  may  occur 
also  by  the  bequest  of  a  deceased  partner,  who  leaves  his  funds  or 
a  part  of  them  in  the  firm  and  gives  an  annuity  to  his  widow  or 
some  other  person  out  of  the  profits.  It  is  agreed  that  if  this  an- 
nuity bo  certain,  and  in  no  way  dependent  on  the  amount  of  the 
profits,  although  payable  out  of  them,  then  the  annuitant  is  not  a 
partner,  (a)  And,  if  Lord  Eldon's  rule  was  relied  on  it  would 
probably  be  held  that  if  the  annuity  were  to  be  a  sum  of  money 
equal  to  a  certain  proportion  of  the  profits,  this  would  not  cast 
upon  the  receiver  the  liabilities  of  a  partner,  while  it  would  have 
this  effect  if  it  were  described  as  the  same  proportion  of  the  profits. 

called  as  witness  for  the  plaintiff.    See,  that  if  there  was  an  annuity  granted  out 

also,  Davenport  v.  Backstraw,  1  C.  &  P.  of  a  banking-house  to  the  widow,  for  in- 

89.    Harrison  v.  Fitzhenry,  8  Esp.  288;  stance,  of  a  deceased  partner,  it  would 

Glossop  V.  Colman,  1  Stark.  25;  EeU  r.  make  her  liable  for  the  debts  of  the  house, 

Namby,  10  B.  &  C.  20 ;  Ex  parte  Watson,  and  inyolve  her  in  a  bankruptcy  ?    But  I 

19  Ves.  461 ;   Eieran  v,  Sanders,  6  Ad.  think  this  case  will  not  lead  to  that  con- 

&  EI.  615;  Allen  v.  White,  Mmor,  865.  elusion."    So  in  Grace  v.  Smith,  2  W.  BL 

See  Story  on  Part  §  242,  notes  and  cases  1001,  Blackstone,  J.,  said :  **  I  think  the 

cited.  true  criterion  (when  money  is  advanced 

(a)  See  Young  v.  AxteU,  2  H.  Bl.  242.  to  a  trader)  is  to  consider  whether  the 

In  Waugh  v.  Carver,  2  H.  Bl.  286,  Lord  profit  or  premium  ia  certain  and  defined. 

Chief  Justice  says :  "  This  case  has  been  or  casual,  indefinite,  and  depending  on  the 

extremely  well  argued,  and  the  discussion  accidents  of  trade.    In  the  former  case  it 

of  it  has  enabled  me  to  make  up  my  mind,  is  a  loan  (whether  usurious  or  not,  is  not, 

and  removed  the  only  difficulty  I  felt,  material  to  the  present  question),  in  the 

which  was,  whether,  by  construing  this  to  latter,  a  partnership."    See,  also.  Ex  parte 

be  a  partnership,  we  should  not  determine  Colbeck,  Buck,  48. 
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But  we  think  the  rule  of  as  little  value  in  this  case  as  in  those  to 
which  it  has  been  usually  applied.     The  question  must  still  be,  has 
the  annuitant,  by  the  terms  of  the  agreement  or  the  bequest,  an  « 
interest  or  ownership  in  the  property  or  the  profits  of  the  firm 
while  they  are  undivided  or  only  a  right  to  require  that  the 
profits  should  be  determined  and  divided  *  in  a  proper  way    *  137 
and  at  a  proper  time,  and  a  certain  part  of  them  delivered 
to  him  and   may  he  have  his  action  against  the  partnership  if 
this  be  not  done  ?    In  this  case  he  is  not  a  partner  in  any  respect 
whatever.  (6) 

(b)  The  cases  on  this  point  are  not  very  itor  of  the  traderi  relies  for  his  payment, 

numerous,  nor  do  they,  we  think,  give  If  any  one  advances  or  lends  money  to  a 

any  strong  support  to  Lord  Eldon's  rule,  trader,  it  is  only  lent  on  his  general  per- 

In  Blozham  u.  Fell,  2  W.  Bl.  999,  Fell,  sonal  security.    It  is  no  specific  lien  upon 

for  leaving  money  in  a  firm,  was  to  receive  the  profits  of  the  trade,  and  yet,  the  lender 

not  only  an  annuity  with  a  right  to  inspect  is  generally  interested  in  these  profits ;  he 

the  partnership  hooks,  but  also  the  usual  relies  on  them  for  payment.    And  there 

rate  of  interest.    It  was,  therefore,  con-  is  no  difference  whether  that  money  be 

sidered  by  Lord  Mansfield  that  he  must  lent  de  novoy  or  left  behind  in  trade  by  one 

be  a  partner,  as  otherwise  he  would  be  a  of  the  partners  who  retires.    And  whether 

usurious  lender,  which  it  could  not  lie  in  the  terms  of  that  loan  be  kind  or  harsh, 

his  own  mouth  to  say.    Nor  is  Grace  v.  makes,  also,  no  manner  of  difference.    I 

Smith,  2  W.  Bl.  998,  to  be  regarded  as  think  the  true   criterion   is,  to   inquire 

conclusively  settling  the  rule  that  the  per-  whether  Smith  agreed  to  share  the  profits 

oeption  of  an  indefinite  proportion  of  the  of  the  trade  with  Robinson,  or  whether 

profits  of  a  trade  in  return  for  money  in-  he  only  relied  on  those  profits  as  a  fund 

rested  or  left  therein,  necessarily  makes  for  payment, — a  distinction  not  more  nice 

one  a  partner.    There  Smith  &  Robinson  than  usually  occurs  in  questions  of  trade 

dissolved  partnership.    The  terms  of  the  or  usury.    The  jury  have  said  this  is  not 

dissolution  were,  that  ail  the  stock  in  trade,  payable  out  of  the  profits,  and  I  think 

debts,  &c.,  of  the  partnership,  should  be  there  is  no  foundation  for  granting  a  new 

carried  to  the  account  of  Robinson  only ;  trial."     Now,  as  we  have  already  seen 

that  Smith  was  to  have  back  4,200/.  which  [see  p.  *  71,  note  (/)],  the  language  of  De 

he  brought  into  the  trade,  and  1,000/.  for  Grey  above  quoted  is  by  no  means  au- 

the  profits  then  accrued ;  that  Smith  was  thority  for  the  rule  in  question.     The 

to  lend  Robinson  4,000/.,  part  of  this  5,200i{.,  distinction  there  taken  is,  not  between 

or  let  it  remain  in  his  hands  for  seven  sharing  definiteiy  and  sharing  indefinitely  in 

years,  at  five  per  cent  interest,  and  an  the  profits  of  a  trade,  but  between  sharing 

annuity  of  800/.  per  annum,  for  the  same  them  at  ali,  and  only  relying  on  them  as  a 

seven  years.     For  all  which   Robinson  fund  of  payment.    And  as  applied  to  the 

gave  bond  to  Smith.    De  Grey,  Chief  case  of  money  put  into  a  firm,  by  which 

Justice :    "  The  only  question   is,  what  example  the  Lord  Chief  Justice  illustrates 

constitutes  a  secret  partner  ?    Every  man  his  criterion,  the  distinction  is  between 

who  has  a  share- of  the  profits  of  a  trade,  lending  money  on  the  general  personal 

ought  also  to  bear  his  share  of  the  loss,  security  of  the  trader,  and  lending  it  in 

And  if  any  one  takes  part  of  the  profit,  he  such  a  way  as  to  acquire  a  specific  lien 

takes  part  of  that  fund  on  which  the  cred-  upon  the  profits.    By  which  lien,  as  we 
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*  138       It  has  been  thought,  in  some  cases,  that  the  question 
whether  an  annuitant  or  lender  of  money  was  or  was  not  a 

have  endeavored  to  show  in  another  place,  tween  them  seems  to  he  in  the  inflaence 
is  meant  nothing  more  than  a  proprietary  which  they  give  to  the  &ct  of  an  indefinite 
interest  in  the  profits  of  a  trade  while  they  participation  in -profits ;  Mr.  Justice  Black- 
remain  profits ;   that  is,  hefore  division,  stone  considering  that,  if  a  loan  is  made, 
Blackstone,  Justice,  however  (of  the  same  and  the  return  therefor  is  to  depend  upon 
opinion),  said:  "I think  the  true  criterion  the  profit  and  loss  of  the  borrower,  tiiat 
(when  money  is  advanced  to  a  trader)  is  one  circumstance  alone  is  sufficient   to 
to  consider  whether  the  profit  or  premium  make  him  a  partner.    If  this  be  his  view, 
is  certain  and  defined,  or  casual,  indefinite,  we  think  he  stands  alone.    At  least,  there 
and  depending  upon  the  accidents  of  trade,  is  no  evidence  that  the  other  judges  agreed 
In  the  former  case  it  is  a  loan  (whether  with  him,  while  some  of  the  language  used 
usurious  or  not,  is  not  material  to  the  by  Chief  Justice  De  Grey  would  certainly 
present  question) ;  in  the  latter  a  partner-  seem  to  lead  to  a  different  conclusion, 
ship.    The  hazard  of  loss  and  profit  is  not  And  if  we  suppose  Justice  Blackstone  to 
equal  and  reciprocal,  if  the  lender  can  have  agreed  with  Chief  Justice  De  Grey 
receive  only  a  limited  sum  for  the  profits  as  to  the  rule  of  law  that  a  partner  must 
of  his  loan,  and  yet  is  made  liable  to  all  have  a  specific  interest  in  profits,  as  profits, 
the  losses,  all  the  debts  contracted  in  the  then,  sharing  indefinitely  in  profits  is  sim- 
trade,  to  any  amount."    Now  Mr.  Justice  ply  a  fact  from  which  with  all  the  other 
Blackstone  agrees  with  the  Chief  Justice,  facts  of  the  case  it  is  to  be  determined 
By  this  it  may  be  meant  that  he  concurs  whether  such  participator  has  that  specific 
both  in  the  result  and  in  the  grounds  of  interest.    But  it  is  not  identical  with  nor 
his  opinion.    It  is  certain,  however,  that  the  same  as  that  specific  interest.     The 
the  two  opinions  have  always  been  re'  circumstance  of  sharing  casually  in  profits, 
garded  as  entirely  harmonious,  and  we  as  we  have  already  seen,  may  be  a  strong 
may,  therefore,  so  consider  them.    If  so,  symptom  of  partnership,  but  it  is.  not 
then  Mr.  Justice  Blackstone's  criterion  necessarily  conclusive.    Nor  is  there  any 
signifies  the  same  thing  as  Chief  Justice  reason  for  considering  that  circumstance 
De  Grey's.     Accordingly,  Chief  Justice  more  conclusive  in  case  of  a  loan  (to  which 
De  Grey's  criterion  must  be  regarded  as  Blackstone,  J.,  applies  it),  than  in  any 
the  expression  of  the  general  principle  of  other.    The  fact  that  the  consideration  of 
which  Mr.  Justice  Blackstone's  is  merely  a  loan  is  a  certain  proportion  of  the  profits 
the  specific  application.     That  is,  while  of  a  trade,  is  only  one  among  other  cir- 
Chief  Justice  De  Grey  asserts  as  the  uni-  cumstances  from  all  which  put  together 
versal  principle  that  to  be  a  partner  one  it  must  be  decided  whether  there  is  estab- 
must  have  a  specific  interest  in  profits,  as  lished  that  specific  interest  in  profits,  aa 
profits,  Justice  Blackstone  brings  down  profits,  which  is  necessary  to  make  the 
that  principle  to  the  case  in  hand,  by  add-  lender  a  partner.    Perhaps,  if  the  la'tter 
ing  that  where  money  is  loaned  to  a  trader,  part  of  Mr.  Justice  Blackstone's  opinion, 
whether  or  not  the  lender  has  this  specific  in  which  he  appears  to  suggest  a  reason 
interest  in  profits,  as  profits,  will  be  deter-  (evidently  an  equitable  one)  for  the  rule 
mined  by  inquiring  whether  the  return  he  lays  down,  be  considered  in  connection 
he  is  to  receive  for  his  money  is  definite  with  and  as  the  basis  of  his  criterion,  the 
and  certain,  or  casual  and  depending  on  conclusion  may  not,  after  all,  be  incon- 
the  accidents  of  trade.    The  opinions  of  sistent  with  this  view.    We  do  not  con- 
the  two  judges,  then,  uniting«on  the  gen-  sider,  therefore,  the  case  of  Grace  v.  Smith 
eral  doctrine,  the  precise  difference  be-  to  be  one  which  gives  any  strong  support 
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partner,  might  *  depend  upon  the  prior  question,  whether  *139 
the  annuity  or  payment  were  to  be  made  ^'  in  lieu  of  profits." 
If  they  were  expressly  so  made,  the  party  could  have  no  interest  in 
profits,  who  had  expressly  agreed  to  receive  something  instead  of 
them ;  and  therefore  he  could  not  be  a  partner.  We  apprehend, 
however,  that  tliese  words,  or  any  equivalent  words,  would  not 
suffice  to  shield  from  liability  as  partner  one  who  was  so  by  the 
whole  intent  and  meaning  of  the  bargain.  If  one  stands  in  such  a 
relation  to  a  firm,  that  he  has  a  definite  interest  in  the  profits  as 
they  accrue,  he  is  a  partner,  although  he  may  agre.e  to  receive  his 
share  of  the  profits  in  a  certain  way ;  and  this  may  be  tlie  only 
meaning  and  effect  of  the  phrase  "  in  lieu  of  profits."  (c)  A  simi- 
lar view  may  be  taken  of  the  circumstances  of  a  longer  or  shorter 
duration  of  the  annuity,  (d) 

to  the  role  that  the  lender  of  money,  who  efiect :  "  As  to  John  Holdsworth,  he  cer- 
is  paid  bj  a  certain  proportion  of  the  tainly  must  be  taken  to  have  retired  from 
profits  of  a  business,  is  necessarily  a  "piat-  the  business,  reserving  an  interest  in  the 
oer  with  the  trader  to  whom  he  lends,  profits  of  the  trade;  for  the  annuity  he 
Nor  IS  much  more  force  added  to  the  doc-  reserved  was  not  merely  an  annuity  the 
trine  by  the  inclination  of  Lord  Mansfield's  amount  of  which  was  calculated  with 
opinion,  in  Toung  v,  Axtell,  2  H.  Bl.  242 ;  reference  to  the  then  present  profits,  but 
that  Mrs.  Aztell,  who,  beside  an  annuity,  it  was  to  be  paid  out  of  the  projits,  and  to 
reoeired  2s.  per  chaldron  on  all  the  coal  be  subject  to  abatement  and  enlargement 
sold,  by  the  other  defendant,  to  customers  as  the  profits  might  fiuctuate.  His  part- 
of  her  recommendation,  was  therefore  a  nership,  therefore,  was  never  determined." 
partner  with  the  other  defendant,  because  See  Ex  parte  Wheeler,  Buck,  26 ;  Ex  parte 
that  payment  would  be  increased  in  pro-  Chuck,  8  Bing.  469.  See  opinion  of  Mas- 
portion  as  she  increased  the  business.  In  ter  of  Rolls,  In  re  Stanton  Iron  Works,  21 
the  matter  of  Colbeck  &  Co.,  1  Buck,  48,  Beav.  164,  cited  ante,  p.  *  41,  note. 
John  Holdsworth  assigned  all  his  share  (c)  See  in  Fereday  v.  Hordem,  Jacobs 
of  the  partnership  trade  and  premises  to  144,  an  instance  of  an  actual  partnership, 
Cidbeck  &  Ellis,  his  partners,  upon  trust,  in  which  one  of  the  partners  receives  for 
to  pay  an  annuity  of  50/.  a  year  to  himself  his  contribution  to  the  common  stock  an 
for  life,  and  after  his  death  to  his  wife  for  assured  sum  in  lieu  of  profits, 
life,  &c.,  &c.  And  it  was  also  stipulated,  {d)  If,  at  the  inception  of  a  joint  enter- 
that  if  the  proceeds  of  John  Holdsworth's  prise  by  A.,  B.,  &  C,  in  which  A.  finds 
share'  should  not  be  sufficient  to  pay  the  capital,  it  is  agreed  that  A.,  for  his  contri- 
annuity  of  50^.  a  year,  then  that  it  should  bution  thereto,  is  to  receive  an  annuity, 
abate  proportionably ;  or,  on  the  other  the  term  of  that  annuity,  whatever  it  may 
hand,  if  his  share  so  assigned  should  be,  would  seem  to  agree  equally  well  with 
amomit  in  value  to  5,000/.,  that  then  the  A.'s  being  either  a  partner  or'  simply  a 
annoity  should  be  increased  to  100/.  After  lender  of  money.  If,  into  a  partnership 
the  execution  of  die  deed,  John  Holds-  already  formed,  A.  puts  money,  or  ap- 
worth  retired  from  th6  concern,  but  the  parently  retiring  therefrom,  leaves  money 
style  of  the  firm  was  not  altered.  The  behind,  for  which  he  is  to  receive  an  annu- 
opinion  of  the  Lord  Chancellor  was  to  this  ity,  to  endure  as  long  as  the  other  part- 

10 
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*  140       *  If  money  be  lent  to  a  firm  for  more  than  legal  interest, 

*  141    this  *  would  be  a  usurious  loan,  (e)  but  would  not  make  the 

ners,  B.  &  C,  shall  continue  in  trade ;  this  circomstanoe  that  A.'s  annnity  is  not  de- 
identity  in  the  duration  of  the  business  in  pendent  upon  the  existence  of  the  partner- 
which  B.  &  C.  are  engaged,  and  of  the  ship  between  B.  &  C.  raises  a  presumption 
annuity  A.  is  to  be  paid,  is  undoubtedly  that  his  contribution  to  the  fUnds  of  the 
consonant,  for  many  obrious  reasons,  with  firm  has  not  made  him  their  partner. 
A/s  being  a  partner  with  B.  &  C.  But  it  But  inasmuch  as  the  question  is  whether 
seems  no  less  consistent  with  the  supposi-  there  is  not  a  partnership  between  A.,  B., 
tion  that  A.  is  merely  a  lender  of  money  &  C,  the  fact  that  B.  &  C.  hare  agreed 
to  B.  &  C,  the  loan  to  continue  for  a  time  that  they  will  be  partners  for  a  certain 
commensurate  with  the  occasion  for  it ;  length  of  Ume,  can  at  most,  be  only  prima 
that  is,  so  long  as  B.  &  C.  carry  on  a  joint  fade  evidence,  open  to  rebuttal,  that  they 
business.  But  suppose  that,  in  a  similar  have  not  since  formed  a  new  partnership 
case,  A.  is  to  receive  from  B.  &  C.  an  an-  with  A.  for  a  different  length  of  time, 
nuity  in  duration  entirely  independent  of  That  is  to  say,  B.  &  C.  being  in  partner- 
the  continuance  of  the  joint  business.  It  ship  for  a  certain  length  of  time,  if  A.  puts 
may,  perhaps,  be  safely  allowed  that  the  money  into  the  firm,  in  consideratioQ  of 


(«)  Gestons  v,  Brooke,  Ck>wp.  798 ;  Far-  was  put  in  hazard,  as  it  was  liable  to  the 
ker  V.  Ramsbottom,  8  B.  &  C.  257.  When  partnership  creditors ;  but  it  was  no  fiuv 
the  principal  is  at  hazard,  there  can  be  no  ther  hazarded  than  in  the  case  of  erery 
usury.  Accordingly,  in  Morse  v.  Wilson,  other  loan,  namely,  by  the  risk  of  the  bor- 
4  T.  R.  858,  where  the  lender  of  money  rower's  insolvency ;  for,  as  between  the 
was  to  receive  a  share  of  the  profits  of  a  plaintiff  and  the  partners  in  the  busi- 
trade  in  addition  to  legal  interest,  and  to  ness,  he  was  not  liable  to  contribute  to  the 
be  liable  to  no  losses,  it  was  contended  in  losses  in  the  trade."  '  BuUer,  J. :  ''  In  this 
his  behalf  that  the  contract  was  not  usu-  agreement  provision  is  made  to  receive 
rious,  inasmuch  as,  by  sharing  in  the  prof-  the  profits,  but  none  to  engage  for  the 
its,  he  was  liable  to  creditors  for  all  the  losses,  of  the  trade.  And,  therefore,  it  is 
partnership  debts,  and  thus  his  principal  not  true  that  the  pUuntifTs  principal  was 
was  in  hazard.  But  Lord  Eenyon,  C.  J.,  at  stake,  since,  by  the  terms  of  the  con- 
said  :  "  Nothing  can  be  clearer  than  this  tract,  the  trade  is  to  be  carried  on  by  the 
case.  The  plaintiff,  without  having  any  other  partners,  and  the  plaintiff  is  only 
partnership  in  contemplation,  lent  2,000/.  liable  to  make  good  the  losses  of  the  trade 
to  H.  Wilson,  for  which  he  was  to  receive  in  the  event  of  the  insolvency  of  the  other 
not  only  5/.  per  cent  interest,  but  also  such  partners.  But,  as  between  these  parties, 
surplus  profits  as  should  arise  from  these  if  there  be  any  losses,  they  must  be  borne 
two  shares  in  the  business,  he  himself  not  by  the  defendant  and  the  other  partner ; 
being  bound,  on  the  other  hand,  to  make  and  if  there  be  any  profit,  the  plaintiff  is 
good  to  the  partners  any  part  of  the  losses  to  receive  his  proportion  of  it."  On  the 
which  the  trade  might  sustain.  The  sim-  other  hand,  in  Morisset  v.  King,  2  Burr. 
pie  question  is,  why,  then,  this  is  not  an  891,  a  stipulation  between  the  parties  by 
agreement  to  receive  more  than  the  61,  which  the  person  advancing  money  to  a 
per  cent  allowed  by  law  for  the  forbear^  trader  was  to  be  liable  for  a  moiety  of  the 
ance  of  a  loan  ?  Most  unquestionaUy  it  losses  by  the  trade,  seems  to  have  deter- 
is ;  and  it  is  tlierefore  void.  It  has  been  mined  the  court  in  holding  the  transaction 
argued,  however,  that  this  was  not  an  not  to  be  usurious, 
usurious  contract,  because  the  principal 
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lender  a  partner.  If  it  be  lent  to  the  firm,  and  the  lender  is  to 
reoeiTe  a  certain  share  of  the  profits,  this  might  be  regarded  as  a 

an  annuity,  or  a  different  length  of  time,  the  rights,  and  therefore  hecome  suhject 

this  difierenoe  may,  in  the  absence  of  other  to  the  liabilities,  of  a  partner, 

fiicts,  give  the  contract  the  appearance  of  We  think  the  decision  in  the  case  which 

a  simple  loan.    Bat  there  may  be  other  approaches  nearest  the  one  we  hare  above 

circumstances  in  the  case,  putting  a  differ-  supposed,  is  to    be    supported    on    this 

ent  fiice  on  the  agreement,  and  showing  ground,  if  at  all.    We  refer  to  Bloxham  i;. 

A.  to  have,  in  intent  and  in  act,  really  be-  Pell,  cited  in  Grace  v.  Smith,  2  W.  Bl. 
come  a  partner.  Then,  notwithstanding  999.  In  this  case  there  Was  a  partner^ 
the  difference  between  the  term  of  A.'s  ship,  for  seven  years,  between  Brooke  & 
annuity  and  of  the  original  partnership  Fell,  but,  at  the  end  of  one  year,  agreed 
between  B.  &  C,  there  can  be  no  doubt  to  be  dissolved,  though  no  express  disso- 
that  a  jury  might  and  should  find  the  lution  was  had.  The  agreement  recited, 
three  to  be  partners.  If,  then  the  efiect  of  that  Brooke,  being  desirous  to  have  the 
these  two  &cts,  an  annuity  expressed  to  profits  of  the  trade  to  himself,  and  Fell 
be  in  lieu  of  profits,  and  an  annuity  to  con-  being  desirous  to  relinquish  his  right  to 
tinue  for  a  period  not  at  all  affected  by  the  the  trade  and  profits,  it  was  agreed,  that 
duration  of  the  partnership,  when  they  Brooke  should  give  Pell  a  bond  for  2,485/., 
occur  singly  in  a  case,  is  not  conclusive  which  Fell  had  brought  into  the  trade, 
against  the  supposition  of  the  annuitant's  with  interest  at  ^ve  per  cent,  which  was 
being  a  partner,  what  effect  is  to  be  given  accordingly  done.  And  it  was  farther 
to  them  occurring  conjointly  ?  That  is,  A.  agreed,  that  Brooke  should  pay  to  Fell 
investing  money  with  B.  &  C,  who  are  200/.  per  annum  for  six  years,  if  Brooke 
partner8,fornomatter  what  length  of  time,  so  long  lived,  as  in  lieu  of  the  profits  of 
la  to  receive,  for  the  use  thereof,  during  a  the  trade ;  and  Brooke  covenanted  that 
shorterorloDger  period,  an  annuity  in  lieu  Pell  should  have  free  liberty  to  inspect 
of  a  share  of  the  profits  of  the  business,  his  books.  Hereupon,  Lord  Mansfield 
Upon  these  &ct8  is  A.  neceaaarily  a  lender  hddy  that  Fell  was  a  secret  partner ;  that 
of  money  merely,  and  not  a  partner  ?  if  there  was  not  a  partnership,  there  was 
Undoubtedly,  without  strongly  opposing  crime ;  and  that  it  should  not  lie  in  Fell's 
evidence,  he  might  and  should  be  found  mouth  to  say,  "  It  is  usury,  and  not  a 
merely  a  lender  of  money  to  the  firm  of  partnership."    But,  laying  aside  the  ques- 

B.  &  C.  But,  notwithstanding  A.'s  annu-  tion  of  usury,  there  are  facts  in  the  case 
ity  is  said  to  be  in  lieu  of  a  share  of  the  from  which,  perhaps,  notwitlistanding  the 
profits,  and  is  independent,  in  point  of  annuity  received  in  lieu  of  profits,  and  to 
dnration,  of  the  partnership  of  B.  &  C,  last  independently  of  the  continuance  of 
stiU,  we  think,  the  arrangement  between  the  business,  it  might  well  have  been  in- 
B.  &  C.  may  be  shown  to  be  superseded  ferred  that  Fell  was  a  partner.  In  the 
by  one  by  which,  for  the  term  of  A.'s  first  place.  Fell  had  the  right,  generally, 
annuity,  A.  is  to  have  a  specific  interest  at  least,  appertaining  only  to  a  partner 
in  profits,  as  profits,  with  B.  &  C.  That  of  inspecting  the  concern's  books.  More- 
is,  notwithstanding  the  bearing  of  these  over,  the  clause  of  the  agreement  by 
fiuits  to  the  contrary,  since  they  are  which  Fell  becomes  entitled  to  an  annuity 
neither  of  them  absolutely  inconsistent  of  200/.  a  year  "as  in  lieu  of  the  profits  of 
with  the  existence  of  an  actual  partoer-  the  trade,"  seems  to  admit  and  to  imply 
ship,  other  drcnmstances  may  justify  the  Fell's  claim  to  interest  in  those  profits, 
jury  in  finding  that  A.  has,  in  reality,  and,  in  one  view  of  it,  at  least,  to  be  only 
though  perhaps  unintentionally,  acquired  a  stipulation    by  which  the  amount  of 
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contribution  to  the  funds  of  the  firm,  and  a  joining  of  it  in  the 
character  of  a  silent  partner,  and  the  lender  might  then  incur  the 
liability  of  a  partner.  In  the  case  of  a  loan  of  money  to  a  firm, 
the  lender  to  have  a  certain  proportion  of  the  profits,  the  party 
must,  as  in  every  other  case,  have  a  specific  interest  in  the  profits, 
as  profits,  or  he  cannot  be  held  as  a  partner.  (/)  So  it 
*  142  would  be  if  he  were  to  receive  a  certain  amount  *  of  interest, 
legal  or  otherwise,  and  in  addition  thereto  a  share  of  the 
profits,  (g*) 

It  is  possible  that  a  contract  of  this  kind  might  be  usurious  as 
to  some  parties,  and  an  entering  into  copartnership  as  to  others. 
If,  for  example,  the  lender  was  to  receive  legal  interest,  and  also 
a  share  of  the  profits,  it  seems  to  be  settled  that  if  he  sued  the 
partnership  for  the  profits,  they  could  defeat  his  claim  on  the 
ground  that  it  was  usurious.  And  yet  it  would  seem  to  rest  on 
some  authority,  that  a  lender  on  such  terms  might  be  held  liable 
as  a  partner  by  the  creditors  of  the  firm.  (A) 


Pell's  ultimate  share  therein  is  fixed,  and  v,  Clark,  6  Pick.  872 ;   Oakley  o.  Aspin- 

not  one  hy  which  his  interest  is  changed  wall,  2  Sandf,  7 ;  Conkling  i;.  Washington 

or  diverted.    The  remarks  of  counsel  upon  University,  2  Md.    Ch.  497;    Drake  r. 

this  case,  in  Grace  v.  Smith,  are  not  inapt  Rhodes,  3  Rich.  87.    It  has  heen  said  that 

in  this  connection.    **  Grose  &  Adair,  for  an  agreement  by  which  parties  covenant 

the  defendant,  argued  that  the  present  to  become  partners,  one  of  tliem  to  put  in 

case  is  very  distinguishable  from  that  of  a  certain  amount  of  capital,  and  to  receive 

Bloxham  v.  Pell.    Pell  was  to  be  paid  out  for  his  share  of  the  profits,  a  certain  fixed 

of  the  profits  of  the  trade,  as  appears  from  sum  (with  the  payment  of  which  all  the 

the  covenant  to  inspect  the  books,  which  property  of  the  concern  is  charged),  but 

else  would  be  useless.    His  annuity  was  not  to  be  liable  for  any  of  the  partnersh^ 

expressly  given  as  in  lieu  of  those  profits,  debts,  is  not  void  on  the  ground  of  usury. 

It  was  contingent  in  another  view,  as  it  The  deed  must  be  taken  to  disclose  the 

depended  on  the  life  of  Brooke,  by  whom  real  intentions  of  the  parties,  who  are 

those  profits  were  to  be  made.  thereby  made  partners,  though  of  a  pecul- 

{/)  It  is  entirely  possible  that  a  loan  iar  kind.    Pereday  v,  Hordem,  Jac  144; 

may  be  made  for  a  proportion  of  the  prof-  Gilpin  v.  Enderbey,  6  B.  &  Aid.  954.    See 

its  under  circumstances  which  will  not  Brophy  v.  Holmes,  2  Molloy,  1 ;  Ander- 

giye  the  lender  this  specific  interest,  and  son  t;.  Maltby,  2  Yes.  Jr.  248 ;  Ex  parte 

will  not  therefore  make  him  liable  as  a  Chuck,  8  Bing.  469. 

partner.    But  we  consider  the  preceding  (g)  See  last  note.    Young  v.  Axtell,  2 

proposition  of  the  text  a  correct  expres-  R  Bl.  242;  Morse  v,  Wilson,  4  T.  R.  868, 

sion  of  the  general  rule,  as  that  may  be  and  gupra,  note  (e);   17  Yes.  406;  Blox- 

implied  firom  the  authorities,  as  they  now  ham  v.  Pell,  cited  in  Grace  v.  Smith,  2  W. 

stand.     See  Morisset  v.  King,  2  Burr.  Bl.  999,  and  supra,  note  (c). 

891;    Gestons    v.  Brooke,    Cowp.    798;  (A)  Bloxham  v.  Pell  and  Grace  v.  Smith, 

Elgie  v.  Webster,  6  M.  &  W.  618 ;  Bailey  2  W.  Bl.  998,  999 ;   Morse  v.  Wilson,  4 
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We  should  hold  the  test  of  partnership  to  be,  in  this  case,  that 
which  we  have  repeatedly  stated  and  endeavored  to  illustrate. 
Has  the  party  lending  or  contributing  the  money  acquired  by  his 
bargain  a  proprietary  interest  in  the  profits  while  they  remain 
undivided  ?  If  he  has,  he  is  liable  as  a  partner ;  otherwise,  he 
is  not  so  liable,  (t) 

T.  B.  858 ;  supra,  note  (e) ;  Ex  parte  If,  in  8uch  a  case,  C.  sues  A.  &  B.  to  en- 
BriggB,  8  Dea.  &  Ch.  867.  In  this  last  force  the  contract  he  has  made  with  them, 
case,  A.  borrowed  of  B.  28(V.,  with  which  thej  may  successfully  resist  his  claim  by 
to  begin  business,  on  interest  at  Ave  per  showing  that  the  transaction  was  really  a 
cent  per  annum.  A.  afterwards  agreed  to  usurious  loan.  On  the  other  band,  if  the 
pay  in  addition,  for  the  use  of  the  money,  creditors  of  A.  &  B.  seek  to  fix  C.  as  a 
one-eighth  of  the  anpual  profits  of  the  partner,  he  cannot  defend  by  proving  the 
business,  by  monthly  instalments,  which  usury,  but  must  aroid  liability  as  a  part- 
be  accordingly  did  for  several  months,  B.  ner  in  some  other  way.  That  is :  C.  has 
giving  receipts  on  account.  Held,  that  made  a  bargain  with  A.  &  B.  which  is 
the  balance  of  the  principal  and  interest  clearly  illegal,  because  against  the  statute 
due  from  A.  was  a  good  petitioning  cred-  respecting  usury,  but  yet  is  only  a  con- 
itors'  debt,  not  arising  out  of  a  partner^  tract  of  loan.  But  if  it  is  sought  to  charge 
ship  nor  tainted  by  usury.  See  Bailey  v.  C.  as  a  partner  through  this  very  con- 
Clark,  6  Pick.  872 ;  Sheridan  v,  Medara,  tract,  he  cannot  defend  by  showing  the 
2  Stock.  478.  real  nature  of  the  transaction.  It  of 
(t)  Some  confusion  appears  to  have  course  then  becomes  exceedingly  difficult 
arisen  on  this  i)omt,  from  not  considering  for  C.  to  show  that,  notwithstanding;  his 
to  what  parties  the  defence  of  usury  is  contribution  to  the  joint  capital,  and  his 
limited,  and  the  practical  effect  of  such  participation  in  profits,  he  is  not  a  partner, 
limitation.  Clearly,  the  borrower  may  — But  this  is  a  difficulty  in  practice,  and 
plead  it  against  the  lender ;  and  as  clearly,  not  one  of  principle.  It  must  still  be  true , 
the  lender  cannot  make  use  of  it  against  that,  as  matter  of  principle,  a  man  cannot 
a  third  party,  seeking  to  charge  him  as  a  be  charged  as  a  partner  without  proving 
partner ;  for  he  cannot  take  advantage  of  him  to  have  a  specific  interest  in  profits, 
his  own  wrong.  Suppose  A.  &  B.  to  be  as  profits.  And  this  principle  is  not  at  all 
in  partnership,  and  C.  to  loan  them  money  invalidated  by  the  consideration  that  there 
in  consideration  of  a  share  of  the  profits,  are  cases  in  which  a  man  may  be  held  a 
or  legal  interest  as  well  as  a  share  of  the  partner  simply  because,  by  his  own  illegal 
profits.  We  do  not  think  that  upon  these  acts,  he  has  precluded  himself  finom  setting 
fibcts  the  law  could  be  said  to  regard  C.  as  forth  the  real  nature  of  transactions  which, 
a  Qsurer  with  respect  to  A.  &  B.,  and  as  a  in  the  absence  of  such  proof,  appear  justly 
partner  with  respect  to  their  creditors ;  to  fix  him  with  the  character  and  liabil- 
and  for  the  simple  reason  that  the  same  ities  of  a  partner.  Hence,  if  A.  &  B.  are 
circumstances  which  would  show  C.  to  be  partners,  and  C.  loans  them  money  for  a 
merely  a  lender  of  money  as  to  A.  &  B.,  share  of  the  profits,  it  may  be  true  that, 
would  also  show  that  he  had  not  that  spe-  in  a  suit  by  C.  against  A.  &  B.,  C.  may 
dflc  interest  in  profits  as  profits,  which  be  made  out  a  usurer,  and  that,  in  a  suit 
alone  could  make  him  a  partner  as  to  the  by  the  creditors  of  A.  &  B.,  he  may  be 
creditors  of  A.  &  B.  And  this  is  evident  made  out  a  partner.  But  this  is  a  very 
if  we  lay  out  of  view  altogether  the  ques-  difi'erent  thing  fh>m  saying  that,  upon  the 
tion  of  usury.     But  this  may  be  said :  same  state  of  facts,  the  law  may  hold  C.  a 
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*  143       *  It  is,  however,  possible  that  the  question  of  the  liability 

of  the  lender  of  money  to  a  partnership  would  be  dealt  with 
more  severely  than  that  of  one  receiving  wages,  or  quasi  wages, 
or  even  an  annuity  from  a  firm.  For  any  loan  of  money  which 
entitles  the  lender  to  share  in  the  profits,  would  be  more  easily 
held  to  constitute  him  a  partner. 

There  are  two  classes  of  contracts  by  which  profits  are  to  be 

divided  between  the  parties,  which  do  not,  however,  constitute 

them  partners,  for  reasons  of  a  peculiar  nature  perhaps,  and  not 

of  general  application.    One  of  these  is  where  an  owner  of  a  farm 

lets  it  on  half  profits ;  here  the  landlord  and  tenant  certainly 

*  144  are  *  not  partners  ;  (k)  for  if  we  suppose  the  tenant  should 

go  into  great  expense  for  some  new  mode  of  cultivation  and 
become  insolvent,  no  one  would  think  of  calling  on  the  landlord 

UBnrer  as  to  A.  ft  B.,  and  a  partner  aa  to  fbllow9 :  the  said  Leo  to  pay  no  rents 
their  creditors.  The  truth  is,  that  the  during  tlie  term  of  the  lease,  and  to  man- 
state  of  &ct8  in  the  two  cases  is  not  the  age  and  conduct  the  business  of  the  fiurm 
same.  In  the  suit  between  C.  and  A.  &  in  accordance  with  his  own  judgment ; 
B.,  all  the  facts  appear ;  while  in  the  suit  the  stock  and  fJEummg  utensils  on  the 
bj  the  creditors  of  A.  &  B.  against  C,  as  &nn  at  the  time  of  the  lease  to  be  fiuriy 
a  partner,  only  so  much  of  them  appears  valued,  and  at  the  end  thereof  to  be  ao- 
as  is  sufficient  to  raise  the  presumption  of  counted  back  in  equal  value ;  Leo  to  have 
a  partnership,  C.  being  unable  to  rebut  one-third,  and  John  W.  Tibbalts  and  wife 
this  presumption  by  any  evidence  disdos-  two-thirds  of  the  net  profits  to  accrue  by 
ing  his  usury.  It  is  not  strange,  there-  the  same,  ^d  current  expenses  to  be  paid 
fore,  that,  in  such  a  case,  he  should  be  out  of  the  general  stock  ftmds  of  the  con- 
found a  partner.  cem.  The  real  estate  tax  was  to  be  paid 
(k)  Ferrine  v,  Hankinson,  6  HalstlSl.  by  John  W.  Tibbalts,  and  six  per  cent 
Here,  the  profits  of  a  tavern,  as  well  as  of  interest  to  be  allowed  on  all  advances 
a  farm,  were  to  be  divided.  Putnam  v,  made  by  either  of  the  parties.  Leo  was 
Wise,  1  Hill,  284 ;  Blue  v.  Leathers,  16  to  keep  regular  accounts  of  the  business 
Bl.  81 ;  Chase  v.  Barrett,  4  Paige,  148.  of  the  farm,  subject  at  all  times  to  the  in- 
The  lease  of  a  feny  has  been  considered  spection  of  John  W.  Tibbalts  and  wife, 
analogous  to  a  farming  lease,  and  a  stip-  and  in  case  of  Leo  Tibbalts's  death  during 
Illation  by  which  the  lessee  thereof  was  to  the  term  of  the  lease,  peaceable  possession 
divide  with  the  lessor  all  the  profits  above  was  to  be  given  to  John  W.  Tibbalts  and 
a  certain  amount,  was  held  not  to  make  wife.  The  court  hdd,  that, "  looking  at  the 
the  lessor  and  lessee  liable  as  partners,  nature  of  the  above  contract,  and  the  lan- 
Bowyer  v,  Anderson,  2  Leigh,  650.  So,  gu'tge  used  by  the  parties,  there  was  less 
when  coal  mines  were  leased.  Heckert  v.  difficulty  in  considering  it  a  partnership 
Fegely,  6  Watts  &  S.  189, 148.  In  Tib-  agreement,  than  a  mere  lease  for  the  term 
baits  V.  Tibbalts,  6  McLean,  80,  John  W.  specified,  paying  rent."  See,  also,  Brown- 
Tibbalts  and  Ann  Tibbalts,  his  wife  leased  lee  v,  Allen,  21  Misso.  128 ;  Allen  v.  Davis, 
unto  Leo  Tibbalts  a  stock  fium  under  cov-  18  Ark.  28. 
enants    and   conditions   substantially  as 
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as  liable  on  the  tenant's  contracts.  So,  in  the  very  common  case 
of  shipments  on  half  profits,  it  is  never  supposed  that  such  a  ship- 
ment makes  a  partnership  between'  the  shipper  and  ship- 
owner ;  ({)  and  *  the  same  principle  has  been  applied  where  *  146 
one  advanced  money  to  buy  goods  and  consigned  them,  to 
be  repaid  out  of  the  goods,  and  to  have  a  part  of  the  net  profits,  (m) 
And  although  it  is  usual  for  factors  and  brokers  to  charge  a 

(/)  Rioe  V,  AoBtin,  17  Mast.  205,  206.  en  of  the  Plant  and  cargo  certainlj  con- 
So  a  contract  by  which  the  owner  of  a  vea-  tains  many  of  the  ingredienta  and  proper- 
sel  lets  her  in  consideration  of  a  share  of  ties  of  a  partnership,  yet,  speaking  for 
her  earnings,  or  of  the  proceeds  of  the  myself,  I  must  say  that  in  my  opinion  it 
adventure,  does  not  make  the  ship-owner  does  not  come  up  to  that  relation.  The 
and  the  charterer  partners.  Reynolds  v.  case  of  Thomdike  v.  De  Wolf  &  Tr.,  6 
Toppan,  15  Mass.  870 ;  Taggard  v.  Lor-  Pick.  121,  bears  some  resemblance  to  this ; 
ing,  16  Mass.  836  ;  Thompson  v.  Snow,  4  and  that  of  Jackson  v.  Robinson,  8  Mason, 
Greenl.  264 ;  Winsor  v.  Cutts,  7  id.  261 ;  18S,  seems  to  me  decisive.'? 
Cutler  o.  Wmsor,  6  Pick.  885.  See  Cox  (m)  In  Rioe  v.  Austin,  17  Mass.  197, 
p.  Delano,  8  Dev.  89.  In  French  v.  Price,  Putnam,  J.,  said :  "  So  in  the  case  of  ship- 
24  Pick.  18,  the  defendants  were  subscrib-  ments  to  India  upon  half  profits,  so  gen- 
era of  a  contract  by  which  they  agreed  to  erally  practised  in  this  country ;  it  would 
become  interested  in  a  voyage  and  adven-  hardly  be  contended  that  the  numerous 
tore  in  certain  definite  proportions.  They  fireighters,  often  unknown  to  each  other, 
also,  by  the  same  instrument,  appointed  have  by  such  shipments  become  answer- 
two  of  their  number  to  manage  the  busi-  able  for  each  other,  or  in  any  way  inter- 
ness  abroad,  who  were  to  receive  a  com-  ested  as  partners  with  the  ship-owner ,  in 
mission  and  monthly  wages  as  oompensa-  respect  to  the  dollars,  which  constitute 
tion  for  their  services,  and  two  others  to  the  adventures,  and  which  he  undertook 
manage  the  business  in  this  country,  pur-  to  carry  to  India  for  half  the  profits. . . . 
chase  a  suitable  cargo,  &c.,  and  to  be  al-  The  resemblance  between  the  cases  now 
lowed  to  charge  two  and  a  half  per  cent  mentioned  and  the  case  at  bar  is  very 
on  the  amount  of  invoice  and  profits,  and  strong.  The  plaintiff  advanced  his  ftinda 
the  same  on  all  returns,  but  no  oommis-  to  be  invested  by  Lindsay  in  live  oak  in 
■ion  for  purchase  or  sale  of  vessel.  They  Florida,  to  be  procured,  cut,  and  trans- 
thereby  also  ratified  the  purchase  of  a  ves-  ported,  at  the  expense  of  Lindsay,  but  on 
■el,  which  had  been  made  by  the  home  the  account  and  risk  of  the  plaintiff,  to  the 
agents.  Upon  the  question  whether  this  navy  yards  of  the  United  States ;  and  for 
agreement  made  the  signers  thereof  part-  the  services  and  disbursements  of  Lind- 
ners, Morton,  J.,  said :  "  Similar  transao-  say,  he  was  to  have  half  the  profits ;  as  the 
Hons  and  enterprises  are  very  common  in  owners  of  the  freighting  ships  to  India  are 
our  country;  and  I  believe  among  mer-  compensated  for  their  services  and  dis- 
chants,  never  are  considered  or  treated  as  bursements ;  and  the  plaintiff,  for  his  risks 
partnerships.  Many  cases  occur  in  which  and  advances,  was  to  have  his  principal 
it  may  be  extremely  difficult  to  determine  sum  repaid,  and  the  residue  of  the  profits, 
whether  the  jointK>wner8  of  property  hold  But  it  has  never  been  thought  that  the 
it  as  partners  or  as  tenants  in  common,  return  cargo  was  liable  for  the  debto  of  the 
The  case  at  bar  may  be  one  of  them.  But  ship-owner." 
although  the  connection  between  the  own- 
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percentage  commission  for  their  services;  they  sometimes  receive  a 
share  of  the  profits  instead  of  a  commission ;  but  this  fact  alone 
would  not  make  them  partners,  (n) 

Trustees  who  continue  to  keep  their  funds  in  the  partnership, 
and  regularly  withdraw  their  share  of  the  profits,  would  generally 
be  adjudged  partners ;   and  more  certainly  if  they  receive  and 

hold  the  profits  in  part  for  their  own  use.  (o)  And  it  has 
*146    been  *held  that  both  trustee  and  cestui  que  truM  are 

chargeable  as  partners,  where  partnership  property  was 
held  by  trustees  of  an  insolvent  for  the  benefit  of  themselves  and 
others,  creditors  of  the  assignor,  and  parties  to  the  instrument,  (p) 
This  was  a  rigorous  application  of  the  rule,  that  participation  in 
the  profits  carries  liability  as  a  partner.  It  was,  however,  con- 
firmed by  a  later  case  in  the  Common  Pleas ;  but  that  case  has 
been  overruled,  (q) 

(n)    Dixon  v.  Cooper,  29  Vt. ;   Ben-  upon  a  certain  portion  of  such  stock.    A. 

jamin  v.  Porteus,  2  H.  BL  690 ;  Gibbons  B.  accepted  the  trust,  and  carried  on  the 

V.  Wilcoxi  2  Stark.  48;  ante,  p.  *71,  note  business ;  and  on  the  arriral  of  the  eldest 

(/).    See,  also,  Miller  v,  Bartlett,  15  S.  &  son  at  the  age  of  twenty-one  he  executed 

R.  187 ;  Blanchard  v.  Coolidge,  22  Pick,  to  said  A.  B.  a  power  of  attorney,  authcn*- 

161 ;  Hoare  v,  DaWes,  Doug.  871 ;  Smith  izing  him  to  continue  the  business,  the 

V,  Watson,  2  B.  &  C.  401 ;    Cheap  v.  store,  &c.,  as  he  had  done  under  the  will ; 

Cramond,  4  B.  &  Aid.  668 ;  Waugh  v  and  it  was,  therefore,  continued  until  the 

Caryer,  2  H.  Bl.  286.  youngest  son  became  twenty-one.    HM, 

(o)  See  Barklie  v.  Scott,  1  Hud.  &  Bro.  that  this  did  not  constitute  a  partnership. 
88.  The  question  of  the  liability  of  trus-  Gibson  v.  Stevens,  7  N.  H.  862. 
tees  as  partners  is  perhaps  most  fre-  (p)  Owen  v.  Body,  6  A.  &  £.  28. 
quently  raised  in  the  case  of  executors  {q)  Hickman  v.  Cox,  18  C.  B.  617 ;  8 
of  deceased  partners.  See  post,  ch.  18.  A  C.  B.,  v.  s.,  628;  18  E.  L.  &£q.  400. 
testator  provided  in  his  will  that  A.  B.  But  see  this  case  reversed  in  9  C.  B.,  k. 
should  have,  hold,  and  carry  on,  in  a  hus-  s.  (99  Eng.  Com.  L.  B.),  47 ;  8  H.  of  L. 
band-like  manner,  free  of  rent,  a  certain  Cas.  268.  See  ante,  p.  *  71  and  note.  If  a 
house,  store,  and  other  real  estate  until  the  member  of  a  firm,  who  is  trustee  of  the 
time  when  the  eldest  son  should  be  of  age ;  proper^  of  a  third  person,  having  the  sole 
and  directed  that  he  should  be  trustee  of  control  thereof,  lend  the  trust-money  to 
the  testator's  two  sons,  for  the  following  his  firm,  and  take  their  note  and  mortgage 
purposes,  to  wit :  That  he  should  retain  therefor,  running  to  the  cestui  que  tnut,  the 
in  his  hands  for  then:  use,  all  the  goods,  delivery  of  the  note  and  mortgage  by  the 
securities,  money,  and  other  stock  in  trade  firm  to  the  trustee  will  be  a  sufficient  de- 
belonging  to  said  store,  during  said  term  livery  to  give  them  efl^t  in  law.  Tucker 
—  should  trade  upon  the  same  in  his  own  v.  Bradley,  88  Vt.  824.  But  the  distinction 
name,  as  said  trustee,  and  at  the  end  of  is  to  be  noted,  that  if  the  main  object  of  a 
the  time  deliver  over  to  said  sons  all  the  deed  of  assignment  by  a  debtor  is  to  have 
original  stock  then  remaining,  and  one  fUIl  his  trade  carried  on  to  make  a  profit  for 
half  of  all  the  profits,  and  also,  interest  his  creditors,  the  parties  thereto  become 
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It  seems  that  executors,  who  keep  the  funds  of  a  deceased  part- 
ner in  the  firm,  although  they  do  it  for  the  benefit  of  the  next  of 
kin,  are  liable  as  partners  when  the  cestui  que  trusts  are 
minors,  (r)  *  But  it  has  been  held,  that  if  an  executor  is  *  147 
directed  by  the  will  to  retain  a  certain  amount  in  the  old 
firm,  the  general  assets  of  the  testator  beyond  this  amount  are  not 
liable.  («) 

In  Ireland,  a  father  advanced  a  large  sum  tp  a  partnership  for 
his  minor  son,  who  became  a  partner,  and  the  father  was  to  have 
the  right  of  knowledge,  advice,  &c.,  and  the  accounts  of  the  part- 
nership were  rendered  to  him.  But  the  firm  failing,  he  was 
adjudged  not  a  partner,  because  the  articles  did  not  provide  that 

portnen ;  but  if  the  main  object  of  the    their  direction,  part  of  whose  salary  was 

deed  is  the  winding  np  of  the  debtor's  af-   paid  by  them,  and  part  out  of  the  business 

fiurs,  and  the  carrying  on  of  his  business    of  Brondred,  Son,  &  Co.    Brundred,  Son, 

by  the  assignees  is  merely  ancillary,  and    &  Co.,  or  Bell  &  Son,  might  discontinue 

with  a  Tiew  to  the  realization  of  the  debt-    the  business  after  a  period  named,  and  dis- 

or's  asaets,  the  parties  executing  the  in-    pose  of  the  stock  and  fixtures  at  auction. 

Btmment  are  not  thereby  made  partners.    It  was  hdd,  that,  by  this  agreement,  the 

Janes  v,  V^hitbread,  11  C.  B.  406;  6  £ng.    members  of  the  two  firms  were  not  made 

L.  &  £q.  481 ;  Coate  v.  Williams,  7  Ezch.    liable  as  partners  for  debts   afterwards 

206 ;  9  £ng.  L.  &  Eq.  481.    See  ante,  p.    contracted  by  Brundred,  Son,  &  Co.    See 

*33,  note;  Price  v.  Groom,  2  Exch.  542.    Town  v.  Hendee,  27  Yt.  258. 

Li  Brundred  v.  Muzzy,  1   Dutch.  268,        (r)  In  Wightman  v.  Tounroe,  1  Maule 

Brundred,  Son,  &  Co.,  manufacturers,  in    &  S.  412,  the  executors  continued  the 

consideration  of  their  great  indebtedness    money  of  a  deceased  partner  in  tlie  firm 

to  the  firm  of  Bell  &  Son,  commission    for  the  benefit  of  the  infant  daughter  of 

merchants,  entered  into  an  agreement  by    the  deceased.    It  was  argued,  that,  as  the 

which,  until  tlie  debt  should  be  reduced    executors  did  not  hold  themselves  out  to 

to  a  certain  sum,  they  transferred  to  Bell    the  world  as  partners,  nor  receive  any 

ft  Son  the  entire  control  of  their  business,    part  of  the  profits  of  the  firm  for  their  own 

with  power  to  ooUect  all  moneys  due  to    use,  but  merely  for  the  use  of  the  infimt 

them,  and  to  pay  their  own  indebtedness    daughter  of  the  deceased,  they  could  not 

ftt  their  pleasure.    The    machinery    on    be  held  liable  as  partners ;  but  the  court 

hand,  manu&ctured  in  whole  or  in  part,    held,  that  they  could  not  bind  the  in&nt 

it  was  stipulated  should  be  delivered  to    by  their  acts,  and  that  by  embarking  the 

Bell  &  Son,  in  payment  of  the  prior  in-    property  in  trade,  they  contracted  a  re- 

debtednesa.    Brundred,  Son,  &  Co.  were    sponsibility,  which  their  subsequent  ap- 

not  to  contract  any  indebtedness  without    plication  of  the  profits  to  purposes  not  of 

the  vrritten  consent  of  Bell  &  Son,  and    personal  benefit  could  not  afterwards  vary . 

the  acting  partners  of  the  former  were    See,  also.  Ex  parte  Garland,  10  Yes.  119*; 

limited  to  draw  only  specified  sums  for    Ex  parte  Holdsworth,  1  Mont  D.  &  D. 

the  support  of  their  fiimilies.    The  firm    475. 

of  Bell  ft  Son  were  authorized  to  employ       (s)  Ex  parte  Garland,  10  Yes.  119. 
an  agent  to  superintend  the  business  under 
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he  might  withdraw  any  part  of  the  profits,  and  he  did  not  with- 
draw them  in  fact,  (t) 

It  is  quite  certain  that  no  mere  interference  with  the  affairs  of 
the  partnership,  no  advice  in  respect  to  them,  not  even  a  control 
of  them,  not  even  the  right  or  the  duty  of  interference,  advice,*  or 
control,  as  part  of  an  express  contract,  can  aione  make  a  party 
chargeable  as  a  partner,  (u)  although  they  might  be  very  influen- 
tial, in  connection  with  other  circumstances,  in  determining  the 
relation  of  a  person  to  the  partnership.    Neither  would  the  fact 

of  joining  in  an  order  for  the  purchase  or  sale  of  goods,  (y) 
*  148   or  *  for  any  mercantile  transaction,  (w^  suffice  to  create 

a  partnership  or  its  liabilities  without  other  circumstances. 
Whether  one  partner  only  or  all  the  partners  are  liable  for  a 

{t)  Barklie  v.  Scott,  1  Hudson  ft  B.  88.  acooont"  At  the  same  time,  they  drew 
(u)  In  Barklie  v.  Scott,  1  Hudson  &  B.  upon  the  defendants  for  one-third  of  the 
88,  the  court  said :  "  As  to  the  stipulation  price,  upon  each  by  a  separate  bill  for  one 
that  the  house  should  be  governed  and  moiety  of  the  third.  They  afterwards 
directed  by  the  defendants  adyice,  this  despatched  the  wheat,  and  drew  other 
does  not  constitute  him  a  partner,  nor  similar  bills  in  the  same  manner  ibr  the  re- 
give  him  any  legal  interest  in  the  firm ;  mainder  of  the  price,  haying,  howeyer,  pre- 
it  does  not  hold  him  out  to  'the  world  as  yiously  written  them :  "  We  hold  you  bodk 
a  partner,  nor  give  him  any  share  in  the  harmless  for  the  advance  up  to  the  period 
profits,  nor  empower  him  to  dissolve,  alter,  of  lading  and  invoice."  The  bill  of  hiding, 
or  afiect  the  partnership.  Suppose  that  on  its  reaching  the  defendants,  was  in- 
the  defendant  had  not  been  the  party  dorsed  by  each  of  them ;  the  freight  and 
advancing  this  money,  but  that  the  gift  charges  were  paid  by  the  money  of  each ; 
had  been  made  by  a  third  person,  who  and  the  wheat  was  equally  divided  be- 
had  been  desurous  that  the  young  man  tween  them  when  it  was  warehoused, 
should  have  the  advice  of  some  skilM  Upon  these  &ct8,  it  was  held,  that  the 
person  engaged  in  trade,  and  had  stipukted  defendants  were  not  jointly  liable  as  part- 
that  the  house  should  be  directed  by  that  ners  for  the  whole  price  of  the  goods, 
advice ;  could  such  a  person  be  considered  See,  also,  Jackson  v.  Robinson,  8  Biason, 
as  a  partner?  "  See  Bryden  v,  Taylor,  188;  Harding  v.  Fozcroft,  6  Groenl.  76. 
2  H.  ft  G.  400;  Taylor  v.  Perkins,  26  (to)  Thus  the  fiict  that  two  persons  sign 
Wend.  124;  Smith  v.  Edwards,  2  H.  ft  G.  a  note  jointly  is  no  evidence  of  copartner- 
411.  ship  between  them.  Hopkins  v.  Smith,  11 
{v)  Gibson  v.  Lupton,  9  Bing.  297.  Johns.  161.  But  it  has  been  held  otherwise 
The  defendants,  who  were  never  general  where  two  persons  draw  a  bill  of  exchange, 
partners,  ordered  wheat  of  the  plaintif&,  Carvick  v.  Yickeiy,  Doug.  668,  note.  See, 
by  an  order  containing  the  following  also.  Given  v.  Albert,  5  Watts  ft  S.  889 ; 
Words :  "  payment  for  the  same  to  be  M'lver  v.  Humble,  16  East,  169 ;  Gibbons 
drawn  upon  each  of  us  in  the  usual  man-  v.  Wilcox,  2  Stark.  48 ;  Chandler  v. 
ner."  The  plaintiffi,  in  a  letter  addressed  Brainard,  14  Pick.  285 ;  Clark  v,  Reid,  11 
to  each  of  the  defendants,  answered:  "We  id.  446;  Banchor  v.  Cilley,  88  Me.  668; 
have    made    a  purchase   for  your  joifU  Chase  v.  Stevens,  19  N.  H.  466. 
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debt,  or, in  other  words,  whether  a  debt  be  a  several  debtor  a  part- 
nership debt,  may  sometimes  depend  not  only  on  what  the  person 
sought  to  be  charged  isj  but  on  what  he  wasj  and  also  not  only 
upon  what  the  debt  was  at  its  inception,  but  on  what  it  has  become. 
It  is  very  common  for  an  incoming  or  for  a  retiring  partner  to 
enter  into  an  arrangement  by  which  existing  debts  change  their 
character.  This  will  be  considered  when  we  treat  of  that  class 
of  partners.  Here,  however,  it  may  be  remarked,  that  the  debt 
may  be  changed  without  any  change  in  the  partnership.  If,  for 
instance,  a  partner  buys  something  on  his  own  account  and  is 
alone  responsible,  the  partnership  may  afterwards  join  in  the 
promise  or  guarantee  it ;  so  if  the  debt  be  originally  a  partnership 
debt,  it  may  afterwards  be  assumed  by  one  partner  alone,  the 
others  being  discharged.  An  adoption  by  a  partnership  of  a  debt 
due  from  a  single  partner  may  be  made  impliedly,  by  acts  as 
well  as  by  express  agreement,  and  it  seems  that,  in  some  cases, 
slight  circumstances  will  be  sufficient  to  prove  such  adoption,  (x) 
But  there  is  no  presumption  of  law  which  favors  any  such 
change.  It  must  be  shown  to  be.  done  by  all  the  parties,  with  a 
full  knowledge  of  the  circumstances,  and  by  the  consent  or  au- 
thority of  all,  and  for  good  consideration,  if  any  party  comes  under 
a  new  obligation,  or  if  any  other  party  surrenders  any 
*  right,  (y)      The  obligation  of  the  partnership,  and  the    *  149 

(x)  See  Ex  parte  Clowes,  2  Bro.  C.  C.  pie.     If  they  have,  in  any  way,  consid- 

695 ;    Ex  -parte  Seddon,  2  Coz,  49 ;  Ex  ered  the  debt  as  a  joint  debt,  I  will  under- 

parte  Jackson,  1  Ves.  181 ;  Ex  parte  Lobb,  stand  it  so,  as  it  ought  to  be ;  for  if  one 

7  id.  692;  Ex  parte  Hay,  16  id.' A;  Ex  parte  man,  having  debts,  takes    another  into 

Boxby,  1  Mont.  Part  198 ;  Ex  parte  Fair-  partnership  with  him,  a  yery  little  matter, 

lie,  Mont.  17;  £x  parte  Hodgkinson,  Coop,  respecting  those  debts,  will  make  both 

101 ;  Saville  v.  Robertson,  4  T.  R.  720.  liable.     Let  it  stand  oyer,  to  see  if  yon 

iy)  In  Ex  parte  Jackson,  1  Yes.  181,  a  can  &sten  it  in  any  way  upon  both,  which 

widow  in  trade,  and  who  was  indebted  by  I  should  be  glad  to  do."    See  Daniel  v, 

bond,  took  her  son  into  partnership.    A  Cross,  8  Ves.  279.     See,  also.  Ex  parte 

commission  haying  issued  against  the  firm,  Seddon,  2  Cox,  49 ;  Ex  parte  Lobb,  7  Yes. 

a  petition  was  put  in  to  prove  the  bond  592;  Ex  parte  Peele,  6  id.  602;  Ex  parte 

debt  against  the  joint  estate.    The  Lord  Hay,  16  id.  4 ;  Ex  parte  Rozby,  1  Mont. 

Chancellor  said :  "  If  I  can  come  at  it  in  Part.  198 ;    Ex  parte  Fairlie,  Mont.  17 ; 

any  manner,  I  wiU.     For  that  reason  I  Ex  parte  Hodgkinson,  Cooper,  101 ;  Ex 

asked,  if  any  interest  had  been  paid  upon  parte  Whitmore,  8  Mont.  &  A.  627.    So 

that  bond  by  both?  for  if  so,  I  should  hdd,  m  Ex  parte  Williams,  Buck,  18.    But 

have  considered  it  as  adopting  the  debt,  the  Lord  Chancellor  said :  "  But  I  agree 

and  making  the  partnership  liable.    Then  to  the  proposition,  that  a  very  little  wiU 

I  oonld  do  it  consistently  with  the  prind-  do  to  make  out  an  assent  to  the  agree- 


( 
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several  obligations  of  a  partner,  may  be  cumulative ;  if  A.  signs 

a  note  beginning,  "  I  promise,"  Ac,  "  A.  for  A.,  B.,  &  Co.,"  it 
is  said  that  there  is  the  note  of  A.,  and  also  the  note  of  a  part- 
nership, (z)  And,  generally,  if  to  the  obligation  of  the  partner 
that  of  the  firm  purports  to  be  superadded,  or  the  obligation  of  a 
partner  to  that  of  the  firm,  it  is  no  proof,  and  does  not  even  give 
rise  to  a  presumption  that  the  prior  obligation  is  discharged  or 
lessened,  (a) 

n^t.  If  any  of  the  creditors  named  in  pressing  the  payment  to  be  made  in  the 
the  schedule  think  thejr  can  make  out  such  manner  it  really  was.  The  question  was, 
a  case,  they  may  apply  on  that  groimd  to  whether  the  petitioners  had  not  accepted 
prove  their  debts  against  the  joint  estate.*'  the  security  of  the  joint  note  in  fiiU  satis- 
See  Ex  parte  Freeman,  id.  471 ;  Ex  parte  faction  of  the  debt,  so  as  to  preclude  their 
Fiy,  1  Glyn  &  J.  96 ;  Ex  parte  Whitmore,  coming  on  the  separate  estate.  The  Lord 
mpra.  See,  also,  Montagu  on  Bankrupt-  Chancellor :  "  To  be  sure,  on  the  fiuse  of 
cy,  2d  part,  p.  71 ;  8d  part  p.  126.  It  will  the  note,  it  is  a  joint  debt,  but  the  ques- 
be  seen,  from  the  above  cases,  that  where,  tion  is,  whether  the  creditor  may  not 
for  the  separate  debt  of  one  partner,  a  maintain  his  debt  for  goods  sold  and  de- 
creditor  receives  the  joint  security  of  all,  livered ;  that  is,  does  the  note  extinguish 
if  the  contract  to  substitute  the  one  for  the  debt  ?  If  it  had  been  a  bond  given, 
the  other  is  clearly  proved,  there  can  be  instead  of  the  note,  it  would  clearly  have 
no  question  as  to  the  consideration  ,*  the  done  so ;  but  the  note  was  no  payment ; 
obtaining  the  responsibility  of  all  the  and  then  as  to  the  receipt,  if  it  had  le- 
partners,  in  lieu  of  that  of  only  one,  being  mained  unexplained,  it  would  have  been 
deemed  sufficient.  evidence  of  the   debt  being  paid ;    but 

{z)  Galway  v.  Matthew,  I  Camp.  403 ;  when  it  appears  how  it  was  given,  it  is 

Hall  V.  Smith,  1  B.  &  C.  407 ;  2  DowL  &  not  conclusive.     I   think   this   may  be 

R.  684.    Upon  such  a  note,  however,  per-  proved  as  a  separate  debt.    Hence,  also, 

haps  only  A.  could  be  separately  sued,  where  several  partners  had  given  their 

since,  upon  the  flEu^  of  the  note,  A.'s  is  separate  bonds  for  money  borrowed,  which 

the  only  separate  contract.    See  Clerk  v.  money,  though  lent  on  the  individual  se- 

Blackstock,  1  Hodg.  474 ;  Marsh  v  Ward,  curities  of  the  respective  parties,  had  come 

Peake,  180 ;  Wiiks  *v.  Back,  2  East,  142.  to  the  use  of  the  partnership ;  and  where. 

Of  the  decision  in  Hall  v.  Smith,  supra  there  being  several  other  debts  of  the 

(where  it  was  held,  that  upon  a  note  com-  partners  under  the  same  circumstances, 

mencing,  *'  I  promise,"  &c.,  and  signed,  the  partners  came  to  an  agreement  to  con- 

"  For  A.,  B.,  &  C.  — —  A.,"  both  the  solidate  them  and  to  consider  them  the 

firm  and  A.  separately  were  liable),  it  is  debts  of  the  firm,  the  Lord  Chancellor 

remarked  by  Mr.  Justice  Story,  that "  This  thought  that,  as  the  money  was  admitted 

construction  of  the  instrument  certainly  by  all  the  partners  to  have  come  to  the 

goes  to  the  very  verge  of  the  law,  and,  use  of  the  joint  fund,  it  would  entitle  the 

perhaps,  may  be  thought  to  deserve  fur-  creditors  to  consider  themselves  as  joint 

ther  consideration."  or  several  creditors,  and  therefore  to  prove 

(a)  Ex  parte  Seddon,  2  Cox,  49.    There  against  the  joint  or  separate  estates ;  it 

the  petitioners  had  sold  goods  to  one  of  being  a  joint  debt  in  respect  to  its  having 

the  bankrupts,  which  were  paid  for  by  a  come  to  the  joint  use,  and  separate  from 

joint  note,  and  a  receipt  was  given  by  the  nature  of  the  security." 
the  petitioners  as  for  money  paid,  not  ex- 
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SECTION    VII. 

HOW  FAB  PARTNERS  ABE  LIABLE  IK  SOLUDO  FOR  THE  TORTS  OF  OTHEB 

PARTNERS. 

Partners  are  liable  in  solido  for  the  tort  of  one,  if  that  tort 
were  committed  by  him  as  a  partner,  and  in  the  course  of  the 
business  of  the  partnership.  This  principle  is  frequently  illus- 
trated by  cases  in  which  a  partnership  is  held  liable  for  injury 
caused  to  third  persons  by  their  having  acted  upon  the  false  and 
deceitful  representations  made  to  them  by  one  partner.  (6) 

(6)  As  where  the  pUintifiB  were  induced  In  1776,  Dudley  and]  Chamben  entered 
to  take  the  note  of  a  third  party  in  pay-  into  partnership,  shortly  after  which,  Bind- 
ment  for  goods  sold  upon  the  represen-  ley  wanted  to  call  in  his  money.  The 
tation  of  one  of  the  defendants,  who  were  pretended  mortgagor  was  represented  at 
partners,  that  it  was  good,  when,  in  fkct,  the  same  time  to  want  a  further  sum  of 
the  defendants  knew  the  makers  were  160/.,  which,  added  to  the  original  mort- 
insolrent,  and  the  note  worthless ;  it  was  gage-money,  made  together  the  sum  of 
hdd,  that  the  defendants  were  liable,  either  500/.  The  plaintiff,  Willett,  was  ready  to 
in  an  action  of  assumpsit  to  recover  the  advance  this  sum.  And,  in  considera- 
Talue  of  the  goods  sold,  or  in  an  action  tion  of  his  doing  so,  an  assignment  was 
on  the  case  to  recover  damages  for  the  made  to  him  of  the  false  mortgage,  before 
deceit  practised.  Hawkins  v.  Appleby,  2  made  to  Bindley.  As  to  180/.  part  of  this 
Sbndf.  421.  See  Patten  v.  Gamey,  17  sum  of  600/.,  Willett  paid  it  into  Dudley's 
Mass.  182 ;  Doremus  v.  McCormick,  7  Gill,  ofSce  to  Chambers,  who  gave  for  it  his  sep- 
49 ;  Locke  v.  Stearnes,  1  Met  660 ;  Na-  arate  receipt,  Dudley  not  being  at  home, 
tional  Exchange  Co.  v.  Drew,  2  Macq.  He  subsequently  called  at  the  office  and 
(So.  Ap.  Cas.)  103,  82  £ng.  L.  &  £q.  1;  paid  the  residue  to  Dudley,  who  gave 
Blair  r.  Bromley,  5  Hare,  542 ;  2  Philips,  therefor  his  separate  receipt.  It  was  ad- 
854.  See  Brydges  l\  Bninfill,  12  Sim.  mitted  that  Chambers  was  in  no  respect 
869 ;  Coomer  v,  Bromley,  6  DeG.  &  S.  privy  to  the  forgery.  .  Upon  these  facts, 
632 ;  12  Eng.  L.  &  £q.  807 ;  Chester  v,  the  jury  havmg  found  for  the  plaintiff, 
Dickerson,  61  Barb.  849.  In  one  case  the  Court  of  King's  Bench  hdd,  that  the 
( Willett  V.  Chambers,  Cowp.  814)  particu-  verdict  should  stand.  Lord  Mansfield 
lar  circumstances  were  hdd  to  make  a  saying:  ^'The  defendant  suffers  by  the 
partner  liable  for  a  fraud  committed  by  rascality  of  a  man  who  had  a  very  good 
his  copartner  before  the  beginning  of  their  character.  I  am  very  sorry  for  the  de- 
partnership.  The  facts  were  these :  Prior  fendant';  but  upon  this  evidence,  I  cannot 
to  any  partnership  between  the  defend-  say  but  that  it  is  a  partnership  transao- 
ant  and  Dudley,  an  attorney  and  convey-  tion."  See  in  illustration  of  the  general 
ancer,  the  latter,  in  the  year  1771,  received  principle  of  the  text,  Biydges  v.  BranflU, 
of  a  Mr.  Bindley  the  sum  of  860/.,  to  be  6  Jur.  810 ;  8.  c.  12  Sim.  869 ;  MTarland 
laid  out  on  real  security.  Dudley  accord-  v.  Crary,  8  Cow.  268 ;  Lowell  v.  Hicks, 
ingly  furnished  him  with  a  mortgage  from  2  Youhge  &  C.  481 ;  Blight  v.  Tobin,  7 
a  Sir.  Hughes  to  that  amount,  which,  as  Monroe,  617 ;  Hadfleld  v.  Jameson,  2 
it  afterward  appeared,  Dudley  had  forged,  Munf.  68 ;  Simms  v,  Brutton,  6  Ezch. 
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*  151       *  It  is  not  always  easy  to  draw  the  line  between  such  cases 

and  those  in  which  the  partners  are  not  liable.     The  fact 

*  152    that  money  *  procured  by  a  fraud  becomes  partnership  stock, 

802;  1  Eng.  L.  &  Eq.  446  ;  State  v,  Neal,  the  defendants  or  the  check-book  of  the 
7  Fost.  181.    In  this  last  case  it  was  held   plaintiffs.  The  cashier  who  gave  the  above 
that  if  one  of  two  persons  unlawMly  sell  statement  also  admitted  that  there  were 
spirituous    liquors   in   pursuance    of  an  bills  on  Hunt's  private  account  to  a  large 
agreement  between  them,  and  for  thei£   amount,  which  appeared  in  the  pass-book 
joint  account  and  benefit,  the  other  party  (which  the  plaintiffs  were  not  in  the  habit 
may  be  liable  in  an  indictment  for  the  of  examining),  but  not  in  their  check-book, 
sale.     State  v,  Bierman,  1  Strobh.  266.  It  also  appeared,  that  at  the  time  of  these 
See  Townsend  v,  Bogart,  11  Abb.  Prac.  transactions,  Hunt  had  a  large  private  ao- 
B.  855 ;  Gray  v.  Cropper,  1  Allen,  887 ;  count  with  the  defendant.   Upon  this  state 
Taylor  v.  Jones,  42  N.  H.  25 ;  McEnight  of  facts  Lord  Tenterden  hdd,  the  action 
V.  Ratdiffe,  44  Penn.  156.    "If  one  part-  as  brought,  clearly  maintainable.    But  the 
ner  of  a  firm  colludes  with  one  of  another  jury  found  a  verdict  for  the  defendants, 
firm  in  a  transaction  connected  with  the  the  collusion  of  Downes  not  being  estab- 
partnership,  the  partners  of  the  person  so  lished  with  sufficient  certainty, 
colluding  are  liable  for  damages  to  the  The  rule  respectmg  the  liability  of  part- 
injured  firm,  by  reason  of  that  partner's  ners  for  each  other's  torts  is,  as  we  have 
misconduct."     Per  Lord    Tenterden   in  seen,  confined  to  such  torts  as  a  partner 
Longman  v.  Pole,  1  Dawson  &  Lloyd,  commits  in  that  character,  and  in  the  course 
126 ;  1  Mood.  &  Molk.  228.    In  that  case,  of  the  partnership  business.  Hence,  where 
the  &cts  were  as  follows  :  The  plainti£b,  three  partners  were  sued  in  an  action  of 
Longman  &  Co.,  bankers  with  the  defend-  trespass,  on  account  of  the  wrongful  eject- 
ants,  Pole  &  Co.,  and  Hunt,  a  partner  in  ment  by  one  partner  of  the  tenant  of  a 
the  house  of  Longman  &  Co.,  sent  the  canteen,  it  was  ruled  that  one  partner 
cashier  to  the  defendants  with  cash  to  take  could  not  involve  his  copartners  in  such 
up  bills  accepted  by  him  in  the  name  of  a  wrong ;  though  there  might  be  exoep- 
the  firm  and  coming  due  the  next  day.  tions  to  the  rule,  as  where  the  trespass 
He  accordingly  took  up  the  bills,  but  by  was  in  the  nature  of  a  taking  which  was 
Hunt's  order  did  not  enter  them  in  the  available  to  the  partnership,  and  they  af- 
plaintifi^s  books.    About  the  same  time,  terwards  concurred  in  it  and  received  the 
Downes,  a  partner  in  Pole  &  Co.,  told  one  benefit  of  it ;  or  where,  before  the  tres- 
of  the  defendants'  clerks  that  a  bill  of  pass,  they  all  joined  in  ordering  it    Pet- 
Longman's  would  come  in  on  such  a  day,  rie  v.  Lament,  1  Car.  &  M.  98.    In  Pierce 
which  he  was  to  pay  and  give  to  him  v.  Jackson,  6  Mass.  245,  Parsons,  C.  J., 
(Downes),  debiting  Hunt  with  it   in  the  says :  "A  fraud  committed  by  one  of  the 
note-book,  so  that  it  might  not  go  into  partners  shall  not  charge  the  partnership." 
the  ledger.    Downes  afterwards  gave  sun-  And  in  Sherwood  v,  Marwick,  5  Greenl. 
liar   directions    respecting   another   bill.  295,  it  seems  to  have  been  hdd,  that  one 
Both  these  bills,  which  were  acceptances  partner  cannot  be  made  liable  for  the  fraud 
by  Hunt  in  the  name  of  the  firm,  were  of  another  without  proof  of  actual  partici- 
paid  and  entered  in  the  note-book  to  the  pation.    But  in  Locke  v.  Steams,  1  Met. 
debit  of  Hunt  individually,  and  the  cash  664,  where  all  the  partners  were  kdd  liable 
payments  made  by  Hunt  to  provide  for  for  the  deceit  of  one,  Shaw,  C.  J.,  cites 
these  bills  were  also  entered  in  the  same  and  explains  both  the  above  cases.    He 
book  to  his  credit,  so  that  no  trace  of  these  considers  them  to  have  been  decided  on 
proceedings  appeared  in  the  pass-book  of  their  special  fiicts,  and  to  be  not  inoonsist- 
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does  not  render  them  liable  without  their  participation  in  or 
consent  to  the  fraud.  At  the  same  time,  if  money  be  raised  in 
the  course  of  partnership  business,  by  the  fraud  of  one  of  the 
partners,  the  other  partners  will  not  be  relieved  from  their  liability 
for  the  fraud,  merely  by  the  want  of  evidence  that  the  money  so 
raised  was  applied  to  the  use  or  benefit  of  the  firm,  (c) 

If  a  partner  steals  money  and  deposits  it  to  partnership  account, 
innocent  partners  would  not  be  liable  for  the  tort,  although  as- 
sumpsit for  money  had  and  received  might  lie.  (d) 

ent  with  the  general  principle  of  law  an-  money  than  he  had  advanced ;  but  he  con- 

der  discumion.  See  Atkinson  v.  Mackreth,  tended  that  he  had  a  right  to  take  each 

Law  Rep.  2  Eq.  570,  and  Linton  v.  Hnrley,  transaction  separately,  and  to  charge  the 

14  Gray  191.  defendants  with  the  amount  of  the  money 

(c)  Compare  ICanf.  ft  Mech.  Bank  v.  advanced  to  them  for  the  purchase  of 

Gore  ft  Qrafton,  15  Mass.  75,  with  Board-  every  pipe  of  wine  not  accounted  for.    It 

man  r.  Gore,  id.  881.  was  hdd,  that  the  plaintiff  had  such  right ; 

{d)  Rapp  tf.  Latham,  2  B.  &  Aid.  795 ;  that  Latham  could  not  say  that  those 
Jiitham  ft  Parry  were  in  partnership  as  transactions  were  fictitious  which  Farry 
wine  merchants.  Parry,  being  the  man-  had  i^epresented  to  be  real ;  and  that,  be- 
aging  partner,  in  January,  1812,  wrote  to  side  retaining  all  the  money  that  had  been 
the  plaintiff  that  he  had  an  opportunity  of  paid  to  him  on  account  of  those  fictitious 
purchasing  sixty-one  pipes  of  port,  at  66/.  transactions,  the  plaintiff  was  also  entitled 
per  pipe,  and  he  desired  the  plaintiff  to  to  recover  back  the  sums  advanced  for  the 
remit  the  money  to  pay  the  price  of  such  other  supposed  purchases,  as  money  ad- 
wine  and  the  duties  thereon.  The  plain-  .vanced  by  him  upon  a  consideration  not 
tiff  accordingly  remitted  the  money,  and  performed,  and  as,  therefore,  had  and  re- 
Parry  represented  that  he  made  the  pur-  ceived  by  the  defendant  to  his  use.  In 
chase,  and  afterward,  in  the  name  of  the  Elilby  v.  Wilson,  Ryan  ft  M.  178,  it  was 
firm,  transmitted  an  account  to  the  plain-  hdd,  that  no  property  could  be  vested  in  a 
tiff,  stating  that  thirty  of  these  sixty-one  partnership  by  the  fraud  of  one  partner  to 
pipes  had  been  resold  at  the  price  of  84/.  which  the  rest  were  not  privy.  There  the 
per  pipe,  and  paid  the  proceeds  of  such  action  was  trover  for  divers  bales  of  cot- 
pretended  sale  to  the  plaintiff.  Other  ton,  under  the  following  circumstances : 
similar  transactions  took  place,  running  The  plaintiffi,  who  were  brokers,  being 
through  a  period  of  about  one  year.  Each  employed  by  T.  ft  Co.,  to  purchase  cot- 
transaction  formed  the  subject  of  a  sepa-  ton,  bought  it  of  B.,  for  the  use  of  T.  ft 
rate  account,  and  all  the  purchases  were  Co.  The  plaintiffs  paid  R.  for  the  goods, 
described  as  being  made  at  a  certain  sped-  delivered  East  India  Company  warrants 
fled  rate  per  pipe.  The  plaintiff  conceived  for  them  to  T.  &  Co.,  and  received,  in  re- 
that  Parry  was  in  &ct  laying  out  his  mon-  turn,  their  check  for  the  cost  of  the  cotton 
ey  in  bond  fide  purchases  of  wine,  and  that  and  the  charges.  T.  immediately  pledged 
he  actually  resold  part  of  such  wine  as  he  the  warrants  to  the  defendant,  to  cover 
represented.  But  the  defendants  fidling,  his  acceptances  for  two  bills  given  to  T.  ft 
it  appeared  that  the  transactions  were  Co.  But  the  check  taken  by  the  plaintifii 
wholly  fictitious,  though  the  defendant,  for  the  cotton  was  dishonored,  it  after- 
Latham,  did  not  know  that  they  were  so.  wards  appearing  that  the  only  object  of 
Upon  the  whole  account,  the  plaintiff  had  T.,  in  the  transaction,  was  to  raise  money 
received  firom  the  supposed  resales  more  and  abscond,  which  he  accordingly  did  on 
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*  153  *  But  if  it  was  the  business  of  a  firm  to  receive  property 
on  deposit  and  for  safe-keeping,  and  one  of  the  partners  stole 
and  sold  something  so  deposited,  and  spent  the  money,  the  part- 
nership would  be  liable.  This  rule,  or  rather  the  principle  on 
which  it  rests,  has  been  applied  to  trustees,  one  of  whom  forged 
the  names  of  his  cotrustees,  to  a  power  authorizing  his  copartners 
to  sell,  (e) 

the  same  day  that  he  received  and  pledged  of  the  said  sums  so  paid  in.  The  defendants 
the  warrants.  Payne,  T/s  partner,  who  became  bankrupt.  Fauntleroy  was  tried 
drew  the  check,  was  altogether  uncon-  for  forging  a  similar  instrument,  convicted, 
cemed  in  the  frauds  of  the  latter.  The  and  executed.  Theplalntiffi  then  present- 
defendant's  acceptances  were  subsequent- '  ed  a  petition  in  bankruptcy,  to  be  allowed 
ly  recovered  from  T.,  and  wei^  delivered  to  prove  the  amount  of  stock  sold,  against 
to  the  defendant  by  the  assignees  of  T.  the  joint  estate  of  the  bankrupts.  There- 
&  Co.,  which  Arm  had  been  declared  upon  the  Lord  Chancellor  directed  an 
bankrupt.  Abbott,  Ld.,  C.  J.,  left  it  to  issue  to  try  whether  the  defendants  and 
the  jury  to  say  whether  or  not  T.  ob-  Fauntleroy  were,  at  the  date,  &c.,  indebted 
tained  the  goods  from  the  plaintifis  with  to  the  plaintifTs  and  Fauntleroy  in  any 
a  preconceived  design  to  raise  money  upon  and  what  sum  of  money,  it  being  also 
them  and  then  abscond  without  ever  ordered  that  no  objection  should  be  taken 
paying  the  plaintiffs ;  if  he  did,  they  should  on  the  ground  that  Fauntleroy  was  inter- 
find  for  the  plaintiffs;  otherwise,  if  T.  ested  as  a  trustee  jointly  with  the  plaintiffB, 
conceived  the  plan  of  defrauding  the  plain-  and  also  as  a  partner  with  the  defendants, 
tiffs  after  he  had  obtained  possession  of  the  Ex  parU  Bolland,  Mont.  &  M.  815 ;  Stone 
cotton.  See  Snaith  o,  Bunidge,  4  Taunt  v.  Marsh,  Ryan  &  M.  864.  The  Court  of 
684.  See  cases  cited  in  last  note.  King's  Bench  hdd,  that  the  money  re- 
(e)  Stone  v.  Marsh,  6  B.  &  C.  551.  ceived  by  the  banking-house  of  the  de- 
The  plaintiffs,  Fauntleroy  and  others,  held  fendants  constituted  a  debt  due  from  them 
stock  as  trustees,  and  the  defendants,  of  to  the  trustees.  Lord  Tenterden :  *^  Upon 
whom  Fauntleroy  was  also  one,  were  in  this  state  of  facts  it  cannot  be  doubted 
partnership  as  bankers.  Fauntleroy  eze-  that  it  was  the  duty  of  the  house  to  place 
cuted  a  letter  of  attorney,  authorizing  his  the  money  to  the  credit  of  the  trustees, 
copartners  to  sell  the  said  stock,  and  forged  and  retain  it  for  their  use,  and  subject  to 
thereto  the  names  of  his  cotrustees.  The  their  order  ;  and  that  no  ignorance  on  the 
stock  was  accordingly  sold  and  transferred  part  of  any  of  them,  even  supposing  all 
by  the  partners  of  Fauntleroy  to  the  credit  but  one  to  have  been  ignorant  of  the  fiustF 
of  the  purchasers  in  the  books  of  the  Bank  (which,  however,  cannot  have  been),  nor 
of  England.  The  consideration-money  any  neglect  on  the  part  of  the  house,  aris- 
thereof  was  paid  into  the  bank  of  the  de-  ing  from  a  misplaced  confidence  reposed 
fendants'  agents  to  the  credit  of  the  de-  by  them  in  one  of  themselves,  or  others 
fendants,  according  to  the  usual  practice  wise,  to  which  the  plaintiffi  were  no  par- 
on  the  sale  of  stock  for  the  defendants,  ties,  can  deprive  the  plaintiflfe  of  their 
Fauntleroy  was  permitted  by  his  partners  right  to  their  money."  The  plaintiffs 
to  conduct  the  greater  part  of  the  business  were  accordingly  admitted  to  prove.  For 
ofthe  house  without  their  interference,  and  the  defendants,  it  was  argued  at  the  trial 
drew  upon  the  account  at  Martin,  Stone,  at  niai  priut  (Ryan  &  M.  868;,  First,  that 
&  Co.'s,  in  the  partnership  name  (as  he  no  debt  could  be  founded  on  and  arise  out 
thought  fit),  without  the  knowledge  and  in  of  a  felony ;  and  that  it  was  against  the 
fraud  of  his  partners,  more  than  the  amount  policy  of  the  criminal  law  that  the  party 
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*  If  one  of  a  firm,  being  also  a  trustee,  applies  the  trust    *  154 
funds  to  the  use  of  the  partnership,  with  the  knowledge  of 

whoae  name  had  been  forged  should  be  the  Bank  of  England,  it  was  unnecessary 
allowed  to  adopt  the  felony,  or  in  any  way  to  decide,  since  their  remedy  against  the 
to  sanction  it,  or  turn  it  to  his  advantage,  defendants  was  clear,  and  generally  speak- 
Second,  That,  inasmuch  as  the  transfer  ing  when  an  injured  party  has  different 
under  a  forged  power  worked  no  altera-  remedies  against  different  persons,  he  may 
lion  of  property,  the  plaintifis  had  not  lost  elect  which  he  will  pursue.  Upon  the 
their  property,  but  still  remained  owners  third  objection.  Lord  Tenterden  said,  in 
of  the  stock,  and  might  call  upon  the  Bank  Ryan  &  M.  869 :  "But  they  say,  also,  that 
of  England  to  account  for  both  the  prind-  Fauntleroy  was  one  of  the  persons  en- 
pal  and  dividends.  Third,  That  even  if  titled,  and  that  he  has  drawn  the  money 
the  defendants  were  fixed  by  the  payment  out,  and,  therefore,  they  are  not  answera^ 
of  the  money  to  their  agents,  Martin  &  ble.  Now  if  two  persons  give  a  power  of 
Co.,  still  they  were  discharged  by  the  attorney  to  bankers  to  sell  out  their  joint 
repayment  of  it  to  Fauntleroy,  one  of  the  stock,  the  bankers  ought  to  place  the  pro- 
parties  whose  property  it  was,  and  into  ce^ds  to  their  joint  account,  and  both 
whose  hands  and  use  it  appeared  by  the  ought  to  draw.  If  It  is])  meant  that  the 
eiidence  to  have  come.  In  answer  to  the  money  should  be  paid  to  one,  an  authority 
first  objection,  it  was  hddt  in  the  Court  of  to  that  effect  ought  to  be  given  to  the 
King's  Bench  (6  B.  &  C.  664),  and  by  bankers ;  that,  in  my  experience,  has  been 
Lord  Lyndhurst  (Mont.  &  Mac.  897),  that  the  ordinary  practice.  If  you  are  of  opin- 
it  was  undoubtedly  a  principle  of  Isw  that  ion  that  this  is  the  usual  mode  of  dealing, 
a  man  should  not  be  allowed  to  make  a  then,  as  against  the  ^ther  two,  it  is  no 
felony  the  foundation  of  a  civil  action,  defence  that  the  payment  has  been  made 
But  that  this  rule  of  law  was  one  founded  to  one  only  of  several  who  are  jointly 
on  public  policy,  which  requires  that  of-  entitled  to  receive  it."  See  to  the  same 
fenders  agunst  the  law  shall  be  brought  point,  Ex  parte  Bolland,  1  Mont.  &  A. 
to  justice,  and  ceases  to  operate  when  the  570 ;  Keating  v.  Marsh,  id.  682 ;  Marsh 
reason  for  it  fails ;  and  that  no  such  policy  v.  Keating,  id.  692 ;  s.  c.  2  CI.  &  Fin.  260. 
OTrule  was  applicable  to  the  present  case,  In  Hume  v.  Bolland,  1  C.  &  M.  180,  s.  o. 
the  ofiender  having  already  suffered  the  2  Tyr.  676,  a  case  arising  out  of  the  same 
extreme  penalty  of  the  law  for  a  similar  bankruptcy.  Marsh  &  Co.,  the  banking 
oflfence.  Further,  that  the  assertion  that  firm  of  which  Fauntleroy  was  a  mom- 
the  plaintiffi  were  seeking  to  ratify  a  felo-  ber,  had  been  employed  by  the  trustees 
nious  act  and  were  making  that  act  the  of  stock,  standing  in  their  names  on  the 
ground^  of  their  demand,  was  incorrect,  books  of  the  Bank  of  England,  to  receive 
That  the  ground  of  their  demand  was  the  the  dividends  thereon.  In  the  books  of 
actual  receipt  of  the  money  produced  by  Marsh  &  Co.,  accordingly,  the  amount  of 
the  sale  and  transfer  of  their  annuities,  the  dividends  was  regularly  carried  to  the 
That  the  sale  was  not  a  felonious  act,  nor  credit  of  their  employers,  and  was  by 
the  transfer,  nor  the  receipt  of  the  money,  them  drawn  for  and  received.  But  it 
That  the  felonious  act  was  antecedent  to  afterwards  appeared  that  none  of  the  above 
all  these  and  complete  without  them.  (See  dividends  had  in  point  of  fact  been  re- 
a  similar  opinion  of  the  court  in  Boardman  ceived  by  Marsh  &  Co.,  Fauntleroy  hav- 
V.  Gore,  15  Mass.  881,  cited  in  note  (u)  ing  transferred  and  sold  the  stock  by 
supra,)  In  reply  to  the  second  objection  it  means  of  forged  powers  of  attorney,  and 
was  hddf  in  the  same  courts,  that  whether  having  caused  the  above  entries  to  be 
or  not  the  plaintifb  had  a  remedy  against  made  in  the  books  of  the  firm  in  firaud  of 

11 
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*  155  the  other  partners,  *  the  firm  will  be  chargeable  with  the 
amount,  and  held  as  debtors  to  the  trust  therefor,  (jf)  It 
is  said  in  some  cases  that  the  firm  will  not  be  liable  in  such  case 
unless  the  other  partners  have  knowledge  of  the  trust  and  of  this 
application  of  the  trust  funds,  (z)  But  it  has  also  been  held,  that 
if  a  member  of  a  firm  holding  funds  as  an  agent  of  a  third 
party,  puts  that  money  into  the  business  of  the  firm,  the  firm  is 
liable  whether  the  other  partners  knew  that  the  money  was  so  held 
or  not.  (zz)  How  far  the  knowledge  and  consent  of  the  other 
partners  is  necessary  to  make  them  liable,  is  not  distinctly  settled 
on  the  authorities. 

hU  copartners,  the  money  never  haying  partners  entered  and  retired  from  the  firm, 

been  received  hj  them.    Upon  the  issu-  seems  to  have  exempted  the  latter  from 

ing  of  commissions  against  Marsh  &  Co.,  liability  for  the  breach  of  trust  of  their 

a  pase  being  sent  to  the  Exchequer  to  try  copartners  to  which  they  were  privy.    A., 

the  question  whether  the  bankrupts  were  a  partner  in  a  house  of  agency  in  India, 

indebted  to  the  trustees,  and  if  so  in  how  died,  having  by  his  will  directed  his  estate 

much,  it  was  Md,  that  at  the  date  of  the  to  be  called  in,  and  invested  on  certain 

commissions,  the  bankrupts  were  not  in.  trusts,  and  appointed  two  of  his  copart- 

debted  to  the  trustees  for  the  balance  of  ners  his  executors.    They,  however,  suf> 

the  dividends  appearing  by  the  books  to  fered  his  share  in  the  partnership  to  remain 

have  been  received.    But  see  Hume  r.  in  the  house.    After  A.'s  death,  B.  and  C. 

Bolland,  Ryan  &  M.  871 ;  also,  Keating  v.  were  admitted  as  partners,  and  they  knew 

Marsh,  mpra,  subsequently  decided  in  the  that  A.'s  share  was  remaining  in  the  house. 

House  of  Lords,  in  Sadler  v.  Lee,  6  Beav.  and  that  it  was  subject  to  the  trusts  of  his 

824.  wilL    They  afterwards  retired,  and  other 

(y)  Ex  parte  Watson,  2  Yes.  &  B.  414 ;  partners  were  admitted.  The  house  olti- 
Smith  v.  Jameson,  6  T.  B.  601 ;  Board-  mately  fiiiled.  Held,  that  B.  and  C.  were 
man  v.  Mosman,  1  Bro.  C.  C.  68;  Jaques  not  responsible  for  the  breach  of  trust 
r.  Marquand,  6  Cow.  497 ;  Hutcliinson  v.  committed  by  their  copartners,  the  ex- 
Smith,  7  Paige,  26 ;  Richardson  v.  French,  ecutors.  Twyfoid  t?.  Trail,  7  Sim.  92. 
4  Met.  677.  Where  trust  money  is  put  into  trade  with- 

(z)  Ex  parte  Heaton,  Buck.  886 ;  Ex  out  authority,  the  cestui  que  trust  may  gen- 
parte  Aprey,  8  Bro.  C.  C.  266.  But  see  erally  elect  to  take  from  the  trustees  either 
Richardson  v.  French,  4  Met.  677 ;  Whit-  a  share  of  the  profits,  for  the  period  of  the 
aker  v.  Brown,  16  Wend.  609 ;  Freeman  breach,  or  interest  for  that  time.  There 
V.  Fairlie,  8  Men.  44.  Li  this  last  case,  may,  however,  be  circumstances  in  which 
it  seems  to  be  held;  that  if  the  other  part-  the  cestui  que  trust  will  have  a  right  to  di- 
ners merely  permit  one  partner  to  mix  his  vide  the  period  and  to  claim  interest  for 
aocounts  as  executor  with  those  of  the  one  part  and  a  share  of  the  profits  for  an- 
firm,  the  partners  may,  without  proof  of  other.  Heathcote  v.  Hulme,  1  Jac.  &  W. 
further  knowledge  on  tlieir  part,  be  com-  722 ;  Docker  v.  Somes,  2  Mylne  &  K.  666. 
pelled  to  produce  those  -  accounts  to  the  See  Clayton's  case,  1  Meri.  672;  Hankey 
cestui  que  trust.  And  in  the  following  case,  v.  Garrett,  1  Yes.  286. 
the  fact,  that,  during  the  continuation  in  (zz)  Floyd  v.  Wallace,  81  Geor.  688. 
a  firm  of  trust  ftmds  by  a  breach  of  trust  And  see  Harper  v.  Lamping^  83  Calif, 
on  the  part  of  some  of  the  partners,  other  641. 
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A  partnership  to  whom  goods  were  consigned  for  sale  was 
held  *  liable  for  the  pledge  thereof  by  a  fraudulent  part-  *  156 
ner  ;  (a)  so  was  a  firm  of  common  carriers,  one  of  whom  lost 
property  intrusted  to  them ;  (b)  and  partners  in  a  publishing 
house,  one  of  whom  published  a  libel ;  (c)  and  partners  in  the 
stage-coach  business,  one  of  whom  caused  an  injury  by  negligent 
driving.  ((f> 

So  all  the  partners  are  liable  for  the  tort  of  an  agent,  although 
that  agent  were  appointed  by  one  partner  only,  provided  he  had 
authority  to  make  the  appointment,  (e)  So  it  would  be  in  case 
of  a  breach  of  the  revenue  laws.  (/)  And  a  demand  upon  and  a 
refusal  by  one  partner  is  a  conversion  by  the  firm,  which  will  sus- 
tain trover,  (y) 

But  even  if  the  tort  were  committed  by  a  partner  in  the  perform- 
ance of  the  partnership  business,  it  might,  from  its  nature  or 
attendant  circumstances,  be  shown  to  be  only  a  several  act.  As 
if  two  physicians  were  in  partnership,  and  one  intentionally 
maltreated  a  patient.  So  if  two  were  partners  as  bankers  and 
bill-brokers,  and  one  of  them  discounted  a  note  usuriously,  this 

(a)  KicoU  V.  Glennle,  1 M.  &«S.  588.  Exch.  Co.  v.  Drew,  2  Macq.  (Sc.  Ap.  Cas.) 

{h)  Mitchell  v.  Tarbutt,  6  T.  B.  649.  108,  82  Eng.  L.  &  Eq.  1 ;  Cotton  v.  Bett- 

(c)  Bex  9.  Almon,  6  Burr.  2686 ;   Bex  ner,  1  Bosw.  480. 

V.  Pearce,  Peake,  76 ;  Bex  v.  Topham,  4  (/)  Attorney  General  v,  Strongforth, 

T.  B.  126 ;  Bex  v.  Marsh,  2  B.  &  C.  728,  Bonb.  97  ;  Attorney  General  v.  Barges, 

per  LitUedale,  J.  id.  228 ;  Attorney  General  v,  Siddon,  1 

{d)  Moreton  v.  Hardem,  4  B.  &  C.  228.  Cromp.  &  J.  220. 

(«)  As  where  several  persons  are  pro-  {g)  Nisbet   v.  Patton,  4  Bawle,    120; 

prietOTS  of,  and  partners  in,  a  line  of  stage-  Holbrook  v,  Wight,  24  Wend.  169 ;  Mitch- 

ooaches,  but  each  stocks,  and  employs  ell  v.  Williams,  4  Hill,  18.    The  managing 

drivers  for  his  own  particular  portion  of  partner,  who  conducted  the  business  of  a 

tbe  road ;  all  the  partners  are  liable  for  mine,  refused  to  deliver  up  ore  belonging 

injuries  caused  by  the  misconduct  and  to  the  former  tenants  of  the  mine,  on  the 

negligenoe  of  a  person  employed  on  any  ground  that  it  was  partnership  property, 

portion  of  the  line,  though  such  wrong-  and  there  was  subsequently  a  notice,  by 

doer  is  hired  and  paid  by  only  one  part-  the  attorney  for  the  defendants,  offering 

ner.    Weylan  p.  Blkins,  Holt,  N.  P.  227 ;  to  deliver  up  tools  that  were  in  the  same 

1  Stark.  272 ;  Bostwick  v.  Champion,  11  building  with  the  ore,  but  the  notice  was 

Wend.  571 ;  18  id.  176 ;  Bayley,  J.,  in  silent  as  to  the  ore.    Hdd,  evidence  of 

Laugher  v.  Pointer,  6  B.  &  C.  570.    See,  conversion  by  all  the  partners.    Lloyd  v, 

abo,  Dwight  v.  Brewster,  1  Pick.  60 ;  Bellis,  87  Eng.  L.  &  Eq.  645.    See  Com. 

Cobb  V.  Abbott,  14  id.  289;  Stockton  v.  Dig.  Tit  Trespass,  ch.  1 ;  NicoU  v.  Glen- 

Frey,  4  GiU,  406  ;  Hadfield  o.  Jameson,  2  nie,  1  M.  &  S.  688;  Dore  v.  Wilkinson,  2 

Momf.  58 ;  Locke  o.  Steams,  1  Met.  560 ;  Stark.  287. 
Boberta  v.  Totten,  8  Ark.  609;  National 
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might  be  his  own  act  only,  or  the  act  of  the  partnership,  accord- 
ing to  his  authority,  or  the  usage  of  the  firm,  or  other  circum- 
stances. (K) 
*  157  It  is  to  be  observed  that,  although  all  the  partners  may  be 
liable  for  a  tort,  and  all  may  be  sued  jointly,  they  may  also 
be  sued  severally ;  for,  in  law,  all  torts,  however  joint,  and 
whether  constructive  or  actual,  are  several.  It  is,  therefore,  no 
answer  for  a  defendant  sued  in  tort  to  say  that  others  were  guilty 
with  him.  (i) 

Partners  are  not  only  liable  in  actions  ex  contractu  and  ex 
delicto^  but  also  in  actions  qua^i  ex  contractu^  which,  though  in 
form  founded  in  tort,  are  in  fact  actions  of  contract.  (/)     To 

(h)  When  one  partner,  without  the  4  Mod.  879 ;  Williamson  r.  McGinnis,  11 
knowledge  of  the  other,  borrows  money  B.  Mon.  74.  Case  is  the  proper  action 
at  usurious  interest,  and  executes  a  note  against  partners  fi>r  injuries  caused  by  the 
in  the  name  of  the  firm,  and  afterwards  negligence  of  their  servant;  and,  if  the 
pays  the  usurious  interest,  and  the  other  damage  be  effected  by  laches  simply,  it 
partner,  ignorant  of  the  payment  of  the  will  lie  against  them,  even  though  one 
usury,  executes  his  own  note  in  lieu  of  partner  were  present,  personally,  and 
tlie  other,  he  cannot,  when  sued  upon  it,  acted  in  that  which  occasioned  the  dam- 
set  up  as  a  defence  the  payment  of  usury  age.  So,  where  one  partner  is  a  wiUul 
by  his  partner.  Jones  v.  Jackson,  14  Ala.  wrong-doer,  if  under  the  circumstances 
186.  See  Hutchins  v.  Turner,  8  Humph,  any  action  is  sustainable  against  his  oo- 
416.  partners,  case  is  still  the  proper  remedy. 

(i )  If  an  attorney  is  in  partnership  with  But  as  against  the  malicious  partner  solely, 

another  and  they  carry  on  their  business  trespass  is  the   proper  form   of  action, 

together,  and  their  joint  names  are  put  Mitchell  v.  Tarbutt,  5  T.  B.  649 ;  Morley 

on  their  papers  in  causes  in  their  office,  v.  Gaisfbrd,  2  H.  Bl.  442;   Huggett  o. 

either  of  them  is  liable  to  the  penalties  of  Montgomery,  5  B.  &  P.  446 ;  Leame  v. 

the  act  87  Geo.  III.  for  practising  as  an  Bray,  8  East,  698 ;  Ogle  r.  Barnes,  8  T. 

attorney  without  entering  his  certificate,  B.  188;  Bogers  v.  Imbleton,  6  B.  &  P. 

though  it  does  not  appear  that  one  of  them  117 ;  Moreton  v.  Hardem,  4  B.  &  C.  228 ; 

had  any  profit  or  advant&ge  from  the  suit  Whiteman  v.  Smith,  12  Bich.  Law  (S.  C.^, 

for  suing  in  which  the  action  in  ^t  tarn  is  696. 

brought.     1  Wm.  Saund.  291,  d;  Bich  v,  (j)  In  Govett  v.  Badinge,  8  East,  62, 

Pilkinton,  Garth.  171 ;  Sutton  v.  GUurk,  6  where  the  action  was  brought  against  three 

Taunt  29 ;  Edmondson  v.  Davis,  4  Esp.  for  negUgently  loading  a  hogshead,  to  two 

14 ;  Attorney  General  v.  Burges,  Bunb.  of  whom  a  certain  reward  was  to  be  paid, 

228;   Mitchell  v.  Tarbutt,  6  T.  B.  649;  and  to  the  third  a  certain  other  reward,  the 

Stockton  V.  Frey,  4  Gill,  406.    As  all  the  action  was  hddf  to  be  founded  in  tort,  and 

partners  may  be  afifected  by  the  tort  of  one,  not  in  contract,  and  to  be  attended  with 

so  a  release  to  one  of  all  liability  in  respect  the  consequences  of  tort,  so  that  one  of  the 

of  the  tort,  will  operate  as  a  release  and  co-defendants  could  be  found  guilty,  and 

discharge  of  all.    Co.  Litt.  282,  a ;  Bac.  the  rest  acquitted.    But  this  case  appears 

Abridg.  Release  (G);  Com.  Dig.  Release,  to  be  no  longer  law.    See  Powell  r.  Lay- 

B.  4;  id.  Pleader,  8  M.  12;  Kiffin  v.  Willis,  ton,  6  B.  &  P.  864 ;  Max  v.  Roberts,  id. 
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•  the  general  rule,  however,  that  actions  quasi  ex  contractu  *  158 
are  to  be  regarded  as  actions  of  contract,  and  that  the  form 
of  the  action  will  not  vary  the  right  of  defence,  an  exception  has  been 
made  in  the  case  of  common  carriers.  Actions  against  them  seem 
now,  though  not  formerly,  to  be  regarded  as  resting  in  tort, 
unless  a  special  contract  is  explicitly  stated  in  the  declaration.  (Jc) 

454;  Weal  v.  King,  12  East,  452;  Wal-  on  Fart,  Am.  Ed.  §  788.    See  Jennings 

cott  V.  Canfield,  8  Conn.  198.    The  gen-  v.  Randall,  8  T.  B.  885;  Green  v.  Green 

end  conclusion  to  be  deduced  from  the  bank,  2  Marsh.  485 ;  Marzetti  v.  Williams, 

authorities  is  thus  expressed  by  Mr.  Coll-  1  B.  &  Ad.  415 ;  Bamett  v.  Lynch,  5  B. 

yer :   "  It  might  perhaps  be  a  question,  &  C.  589 ;  Newberry  v.  Colyin,  7  Bing. 

whether,  if  an  action  on  the  case  were  190. 

brought  against  sereral  defendants,  in  a  (k)  Boson  v.  Sandford,  1  Show.  101 ; 

matter  where  there  is  no  action  by  the  2  Show.  478 ;  Powell  r.  Layton,  5  B.  &  P. 

custom  of  the  realm,  and  no  express  or  870 ;  Max  v,  Roberts,  id.  454, 8.  c.  12  East, 

particular  contract  were   stated   on   the  89 ;  Tattle  v.  Cooper,  10  Pick.  288-287 ; 

declaration;   such  actios  would  be  con-  6  M.  &  S.  885;  Bretherton  v.  Wood,  6 

■idered  as  laid  in  tort  or  in  contract;  but  Moore,  141 ;   8  Brod.  &  B.  52;  Pozzi  v. 

upon  the  whole,  it  Is  concelTed  that  the  Shipton  8  A.  &  E.  968.    The  reason  for 

oomt  would  look  to  the  real  nature  of  the  this  exception  with  reference  to  a  common 

case,  without  reference  to  the  form  of  carrier  seems  to  be,  that  he  is  regarded  as 

the  declaration ;   and  would  hold  the  ac-  a  public  servant,  against  whom  an  ancient 

tion  to  be  attended  with  the  consequences  action  lies,  founded  on  the  custom  of  the 

of  tort  or  contract,  according  as  tort  or  realm,  for  the  breach  of  his  public  duty. 

contract  was  the  essence  of  the  actual  See  Gould  PI.  205. 

■ 

transaction  between  the  parties."    CoUyer 


166  ,  THE  LAW  OP  PABTNERSfflP.  [CH.  YJL 


CHAPTER  VII. 

OF  THE  BIGHTS  AND  DUTIES  OF  PABTNEBS  BETWEEN  THEMSELYES. 

SECTION  I. 

OF  THB  BIOHT  OF  CHOICE  AS  TO  ▲  PABTNISB. 

No  one  among  the  rights  of  partners  is  more  certain,  or  leads 
to  more  important  consequences,  than  -that  to  which  we  have 
already  referred  as  implied  by  the  phrase  ctilecttis  persanarum 
Every  partnership  must  be  in  its  beginning,  voluntary,  and  the  re- 
sult of  the  choice  and  wish  of  those  who  become  partners.  Pre- 
cisely so  as  to  admission  of  new  partners,  it  must  continue  to 
be.  (a)  Hence  whatever  rights  a  partner  may  have  of  assigning 
or  otherwise  disposing  of  his  share  of  the  stock  or  profits  (a  sub- 
ject to  be  presently  considered),  his  character  or  relation  of 
partner  cannot  be  assigned.  (5)    And  if  he  does  assign  it  and 

(a)  The  ciTilians  piuhed  the  principle  line,  6  Hare,  418 ;  Page  v.  Cox,  10  Hare, 
of  dUectu$  penonarwn  to  a  great,  and,  aa  168, 17  Eng.  L.  &  £q.  672.  See  Reynolds 
Pothier  thinks,  to  an  unreasonable  extent ;  v.  Hicks,  19  Ind.  118 ;  Baddngham  o. 
for,  with  them,  even  a  stipulation  between  Hanna,  20  Ind.  110. 
partners,  that  heirs  or  executors  should  (6)  Baymond's  case,  2  Rose,  266 ;  King- 
succeed  to  the  relation  of  partner  was  man  v.  Spurr,  7  Pick.  286;  Gilmore  v, 
deemed  to  be  Toid.  Dottiat,  lib.  i.,  tit.  8,  Black,  2  Faurf.  488 ;  Moddewell  v.  Keerer, 
§  2;  Pothier  TraUidu  cmtrai  de  social,  c.  8  W.  &  8.  68;  Cowles  v.  Garrett,  80  Ala. 
8,  §  8 ;  Crawshay  v.  Maule,  1  Swanst.  609,  841 ;  Eetcham  v.  Clark,  6  Johns.  144 ; 
note.  The  doctrine  of  the  English  and  Murray  v,  Bogert,  14  id.  818.  In  Mar- 
American  Law  is  otherwise,  and  stipula-  quand  v.  New  York  Manuf.  Co.,  17  Johns, 
tions  for  the  admission  of  such  persons  626,  Fitch  assigned  his  interest  in  a  part- 
into  a  firm  upon  the  decease  of  a  partner  nership,  by  the  articles  of  which  it  was 
are  frequent,  and  are  always,  as  fiur  as  provided  Uiat  it  should  continue  until  two 
possible,  enforced  by  the  courts.  See  of  the  partners  ^should  demand  a  disso- 
Wrexham  v,  Hudleston,  1  Swanst  614,  lution.  The  other  partners  desired  the 
&c. ;  Balmain  v.  Shore,  9  Yes.  600 ;  War-  partnership  to  go  on  notwithstanding  the 
ner  v.  Cunningham,  8  Dow,  76 ;  Gratz  v.  assignment.  But,  per  Woodworth,  J. : 
Bayard,  11  S.  &  R.  41 ;  Scholefield  v.  "  It  is  well  settled  in  England,  that  an  act 
Eichelberger,  7  Pet  686 ;  Downs  v.  Col-  of  bankruptcy  is  a  dissolution  of  partner- 


OH.  Vn.]    OF  THE  BIGHTS  OF  PARTNERS  BETWEEN  THEMSELVES.    167 

the  *  other  partners  receive  the  assignee  among  them  and  *  160 
into  the  partnership,  the  new  partner  becomes  one,  alto- 
gether by  iheir  reception  and  his  agreement  with  them,  and  in  no 
degree  by  the  assignment  or  transfer  by  him  who  has  ceased  to  be  a 
partner,  (c)  In  a  recent  English  case,  a  person  entering  into  busi- 
ness was  guaranteed  to  the  firm  up  to  a  certain  amount  by  his  fa- 
ther, and  in  consideration  thereof  contracted  to  pay  to  his  father  a 
certain  sum  out  of'  the  profits.    Afterwards  marrying,  he  made  a 

•hip ;  this  is  by  reason  of  the  assignment,  of  the  company  to  receive  him  as  such, 

which  serers  the  interest  of  the  bankrupt,  But  the  court  held  otherwise,  and  a  non- 

hj  operation   of  law.     An   assignment  suit  was  entered.    See  Bradley  v,  Hark- 

made  by  the  party  himself,  under  circum-  ness,  26  Calif.  76. 

•tances  like  the   present,  produces   the       (c)  The  effect  of  an  assignment  by  a 

same  result ;  in  both  cases,  they  gire  rise  partner  of  his  interest  in  a  copartnership, 

to  a  state  of  things  altogether  incompatible  is  to  give  the  assignee  a  right  to  insist 

with  the  prosecution  of  a  partnership  con-  upoh  an  account  of  the  joint  concern,  and 

oem,   commenced   and   previously   con-  to  claim  whatever  his  assignor  would  be 

ducted  by  the  bankrupt  and  his  former  entitled  to  upon  a  settlement  of  accounts, 

copartners.    It  is  perfectly  dear  that  a  upon  satis&ctlon  of  the  claims  of  the  other 

new  partner  canoot  be  admitted  without  partners.     Niooll  v.  Mumford,  4  Johns, 

oraaent. '  This,  ex  vi  termini,  implies  that  Ch.  522 ;   Rodriguez  v.  Heffeman,  6  id. 

even  consent  would  be  nugatory,  unless  417 ;  Marquand  v.  New  York  Manuf.  Co., 

the  assignee  elected  to  become  a  .partner ;  17    Johns.  526  ;    Kingman   v.    Spurr,  7 

when  he  does  not  so  elect,  but  (as  in  the  Pick.  285 ;  Bray  v.  Fromont,  6  Madd.  5 ; 

present  case)  insists  on  a  division  of  the  Mathewson  v,  Clarke,  6  How.  s.  c.  122 ; 

property,  the  demand,  according  to  ac-  Moddewell  v.  Keever,  8  Watts  &  S.  68. 

knowledged  general  principles,  cannot  be  In  this  lasf  case  it  was  held,  that  an  acquit- 

denied."    Matthewson  v,  Clark,  6  How.  tance  of  a  partnership  debt,  given  by  the 

s.  c.  122 ;  Putnam  v.  Wise,  1  Hill,  288 ;  assignee  of  one  partner's  share,  could  not 

Channel  v.  Fassitt,  16  Ohio,  166 ;  Mason  have  the  effect  of  relieving  the  debtor 

V.  Connell,  1  Whart  881 ;  Horton's  Appeal,  from  liability  to  the  firm  for  the  same 

18  Penn.  State,  67;  Bray  v.  Fremont,  6  debt.     Ex  parte  Barrow,  2   Rose,  252. 

Mod.  5.    In  Goddard  9.  Hodges,  1  C.  &  Brown  v.  De  Tastet.,  Jae.  284 ;  2  Bell, 

M.  88,  the  plaintiff  was  the  solicitor  of  a  Comm.  686.    S.ee  Newland  v.  Tale,  8  Ired. 

bridge  company,  and  on  that  account  not  £q.  226;  Cowles  v,  Garrett,  80  Ala.  841. 

desiring  to  appear  as  the  owner  of  shares  The  transferee  of  a  portion  of  a  copartner's 

in  the  company,  had  procured  one  Fall  to  interest  has  a  debt  which  he  may  prove 

be  the  nominal  stockholder  of  a  certain  against  the  transferrer's  estate.    Ex  parte 

number  of  shares,  the  plaintiff,  however,  Dodgson,  Mont.  &  M'A.  445.    But  the 

being  the  real  owner,  making  the  deposits,  assignee  of  a  partner's  interest   cannot 

and  paying  all   other   expense   on   the  withdraw  his  share  of  the  joint  effects. 

ahares.    In  an  action  to  recover  compen-  They  must  remain  in  the  possession  of 

iation  for  professional  services,  the  plain-  the  continuing  partner  for  the  purpose  of 

tiff  cited  Bray  v.  Fromont,  tupra,  and  winding  up  the  afSiirs  of  the  partnership, 

contended  that,  as  between  himself  and  which  has  been  dissolved  by  the  aseign- 

the  bridge  company,  he  was  not  a  partner,  ment.    Horton's  Appeal,  18  Penn.  State, 

iinoe  there  was  no  consent  nor  agreement  67 ;  Meaher  v.  Cox,  1  Sel.  Cases,  Ala.  156. 
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marriage  settlement,  by  which  he  transferred  all  the  profits  and 
earnings  of  the  business  to  his  father  and  another,  in  trust,  first  to 
secure  the  father's  annuity  and  then  on  other  trusts.  It  was  held 
by  the  court  of  Common  Pleas  that  thq  father  became  a  partner  in 
the  business  and  liable  for  the  debts,  (^cc)  But  the  judgment  was 
reversed  in  the  Exchequer  Chamber,  (ccc) 
So  if  a  partner  bequeaths  his  interest  in  a  firm  to  some  one,  this 

will  not  make  the  legatee  a  partner  9  (^d)  nor  will  the 
*  161    bequest  *  have  this  effect  although  the  legacy  is  expressly 

for  the  purpose  of  making  him  a  partner,  and  is  said  to  be  a 
legacy  of  all  the  rights,  &c.,  of  a  partner ;  for  this  character  of 
partner  is  not  transferable.  But  one  who  represents  the  interest 
of  a  former  partner,  if  received  by  the  other  partners  and  treated 
as  a  partner,  becomes  a  partner  under  the  original  articles,  (dd) 
Nor  is  the  dileeUis  persanarum  a  right  of  the  old  partners  only.  It 
belongs  just  as  much  to  the  new  partner.  No  act  of  any  others 
can  of  itself  make  him  a  partner.  He  must  himself  give  his  con- 
sent and  enter  into  the  firm  by  his  own  act.  If  a*4;ransfer  of  a 
partner's  interests  and  rights  were  made  with  an  intent  on  the 
part  of  the  transferrer  that  the  transferee  should  thereby  be  made 
a  partner  he  Would  not  become  one  as  to  the  others,  without  their 
and  his  acquiescence.  (^)  There  may  be  reasons  for  saying  that 
he  would  become  one  as  to  third  parties  by  his  own  consent  and 
acquiescence  alone ;  but  we  do  not  think  that  he  could  be  made 
liable  as  a  partner,  on  his  own  consent  and  acquiescence  alone, 
unless  these  were  manifested  in  some  way  which  amounted  to  his 
holding  himself  out  as  a  partner.  That  is,  we  think  his  consent 
and  acquiescence  alone  would  not  make  him  liable  as  a  partner, 
on  the  ground  that  he  actually  became  one ;  because  he  is  no  part- 
ner until  the  other  partners  receive  him. 
It  is,  perhaps,  possible  that  the  consent  of  the  former  partners 

(ee)  Bullenv.  Shaip,18C.B.  (ir.s.)614.  Swanst.  482;   Fox  v.  Hanbmy,  Cowp. 

{ccc)  Same  v.  Same,  Law  Rep.  1  C.  P.  445 ;  Hague  v.  BoUeston,  4  Burr.  2177 ; 

86.    From  this  reyenftl  8hee,  J.  &  Pigott  Ex  parte  V^illiams,  11  Vet.  6;  Griswold 

B.,  dissented.  v,  Waddington,  16  Joims.  82;  Maiqoand 

(d)  Nor  are  the  execnton  of  a  deceased  v.  New  York  Manuf.  Co.,  17  id.  686; 

partner,  nor  the  assignees  of  a  bankrupt  Kingman  v.  Spurr,  7  Pick.  288. 

one,  partners  with  the  other  member  of  (dd)  Meaher  o.  Cox,  87  Ala.  201. 

the  original  firm.    They  are  simply  en-  («)  See  Marquand  v.  New  York  Manufl 

titled  to  an  account.    Pearce  v.  Chamber-  Co.,  17  Johns.  629,  686,  and  other 

lin,  2  Yes.  88;  Wilson  v.  Greenwood,  1  cited  in  preceding  notes. 
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may  be  given  beforehand,  and  the  consent  of  the  transferee  implied 
by  the  reception  of  the  things  transferred.  If,  for  example,  a 
joint-stock  company,  which  is  a  kind  of  partnership,  provided  by 
its  rales  that  the  shares  should  be  regarded  and  treated  as  trans- 
ferable, and  as  a  kind  of  scrip ;  tliat  each  share  was  such  an 
aliquot  part  of  the  whole,  or  represented  a  certain  amount  of 
money,  and  one  man  might  hold  a  number  of  them ;  and  if  it  was 
farther  provided  that  a  sale  of  a  share,  acknowledged  before  the 
clerk,  and  recorded,  with  a  delivery  of  the  former  certificate  and 
the  issue  of  a  new  one,  would  make  the  holder  of  the  new  certifi- 
cate one  of  the  company ;  in  such  case  we  should  say  that  the 
transferee  became  at  once  a  stockholder,  which,  in  this  case,  would 
mean  a  partner,  by  the  completion  of  the  transfer  according 
to  the    rules    of  the  company.  (/)     And  it  is  possible,  also, 

(/)  This  would  seem  to  be  a  legitimate  willing  to  pay  up  the  second  instalment, 
oondusion  from  the  opinion  of  the  ooiirt  would  have  been  entitled  and  allowed  to 
in  Fox  p.  Clifton,  9  Bing.  116 ;  6  id.  776.  receive  a  certificate  of  his  share,  and  to 
There  several  persons  were  sued  as  part-  execute  the  deed  without  difficulty." 
ners  in  a  distfllery  company.  It  was  in  But  where,  as  supposed  in  the  text,  the 
evidence,  that,  such  a  company  being  in  articles  of  an  association  prescribe  a  par- 
process  of  formation,  upon  payment  of  a  ticular  method  of  transferring  shares,  that 
deposit,  scrip  receipts  were  issued  to  the  mode  must  be  strictly  followed ;  for  the 
subscribers,  which  were  to  be  surrendered  formalities  of  transfer  are  the  terms  or 
ibr  certificates  of  shares,  when  the  part-  conditions  upon  which  the  members  of 
nership  deed  was  prepared  and  signed ;  the  company  give  their  consent  to  the  ad- 
that  the  scrip  of  the  company  was  openly  mission  of  a  new  partner.  Ness  v.  Angas, 
•dd  in  the  market ;  the  persons  produo-  8  Ex.  Ch.  805,  814 ;  Dodgson  v.  Bell,  6 
ing  that  scrip  and  paying  the  instalments  id.  967,  8  Eng.  L.  &  Eq.  642 ;  Kingman  v. 
due,  were,  without  fhrther  Inquiry,  per-  Spurr,  7  Pick.  286;  Cochran  v.  Perry,  8 
mifcbed  to  sign  the  company's  deed  as  part-  Watts  &  S.  262.  In  Ex  parte  Wood, 
ners;  and  that  Levi,  one  of, the  defend-  Eeene's  Executors'  Case,  De  Gex,  Mac 
ants,  had,  before  the  contract  was  made  &  G.  272, 17  Eng.  L.  &  Eq.  286,  a  joint- 
apon  which  the  iHnesent  suit  was  brought,  stock  company  may,  by  long  acquiescence 
•old  his  scrip.  C.  J.  Tindal :  "  The  pres-  in  the  neglect  of  its  directors  t^  carry  out 
ent  case  appears  not  to  be  governed  by  one  or  more  of  its  regulations  respecting 
reference  to  the  rules  which  restrain  part-  the  transfer  of  shares,  and  the  admission 
ners  from  parting  with  their  shares  in  of  new  shareholders,  be  precluded  from 
ordinary  cases  without  each  other's  con-  taking  advantage  of  such  informality  in 
sent ;  for,  in  this  case,  the  power  of  trans-  the.transfer  of  shares ;  and  farther,  that  a 
ferring  the  scrip  to  any  one,  cannot  but  shareholder,  thus  irregulariy  introduced 
have  formed  a  part  of  the  known  original  into  a  company,  if  he  has  become  de  facto 
design."  After  adding  that  at  the  time  a  shareholder,  is  debarred  from  raising  an 
the  contract  was  entered  into  with  the  objection  of  form  against  the  company,  so 
plaintiff,  Levi  was  not  and  could  not  be  a  as  to  relieve  himself  from  the  obligations 
partner :  "  On  the  other  hand,  the  man  of  a  shareholder.  Bargate  v.  Shortridge, 
who  had  purchased  his  scrip,  if  he  was  6  House  of  Lords'  Cases,  297,  81  Eng.  L. 
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*  162  *  that  the  articles  of  a  priyate  partnership  might  contain 
similar  provisions,  with  a  system  of  transfer  to  carry  them 
into  effect.  But  it  remains  true,  that  the  consent  and  acquiescence 
of  all  the  members  of  a  partnership  are  necessary  to  its  becoming 
a  partnership,  however  or  whenever  this  consent  and  acquiescence 
take  place,  or  may  be  proved,  implied,  or  inferred. 


SECTION  II. 

OF  THE  BIGHT  OF  ASSIGNIXO  OR  TRANSFERRING  PROPERTY. 

The  right  of  every  partner  to  sell,  assign,  or  transfer  any  part 
*  or  the  whole  of  the  partnership  properly,  in  the  way  of  the 
*163  *  regular  business  of  the  partnership,  is  absolute  and  un- 
questioned, (jf )  There  is  an  exception  to  this  rule  in 
reference  to  the  real  estate  of  a  partnership,  (jf^)  but  none  as  to 
the  personal  property.  Suppose  a  partnership  dealt  in  buying  and 
selling  cotton,  and  all  their  stock  consisted  in  five  hundred  bales 
stored  in  New  York  ;  there  is  no  more  doubt  that  either  one  of 
the  pai*tners  might  sell  and  give  good  title  to  tlie  whole,  than  that 
he  could  do  so  with  a  single  bale,  (ff)    This,  however,  must  be 

&  £q.  44.    And  though,  by  articles  of  oo-  Styles,  2  Wash.  C.  C.  224 ;  Peaipoint  v. 

partnership,  it  is  provided  that  any  part-  Graham,  4  id.  284 ;  Law  v.  Ford,  2  Paige, 

ner  may  assign  his  share  of  the  stock  by  810 ;   Winship   v.  Bank  of  the  United 

acertiflcatein  writing,  which,  when  lodged  States,  6  Pet  661;  Lamb  v.  Dorant,  12 

with  the  derk  of  the  company,  shall  enti-  Mass.  64;  Pierson  v.  Hooker,  8  Johns, 

tie  the  assignee  to  all  the  privileges,  and  70,  per  Kent,  C.  J. ;  M'Cnlloogh  v.  Som- 

subject  him  to  all  the  liabilities  of  an  orig-  merville,  8  Leigh,  480;  Tapley  v.  Batter- 

inal  partner,  an  assignment  without  such  field,  1  Met  618 ;   Whitton  v.  Hulbert» 

certificate  will,  nevertheless,  transfer  the  Freeman,  Ch.  281 ;  Forkner  v.  Stuart,  6 

property.    Alvord  v.  Smith,  6  Pick.  282.  Gratt.  197.    Fromme  v.  Jones,  18  Iowa, 

(jff)  For  an  interesting  case  on  the  ques-  474.    In  Anderson  v,  Tompkins,  1  Brock, 

tion,  if,  one  acting  as  a  partner  sells  without  466,  Chief  Justice  Marshall  affirms  this 

fheconsentof  his  copartner,  what  amounts  power  in  the  most  positive  terms.    Bos- 

to  a  ratification  of  the  sale,  see  Cheeseman  well  v.  Green,  1  Dutch.  890.  As  examples 

V.  Sturges,  9  Bosw.  246.  of  assignments  by  one  partner,  see  Young 

ifg)  See  pott,  p.  *876.  v.  Keighly,  16  Yes.  667 ;  Harrison  v,  Ster- 

{g)  The  absolute  jus  dispmendi  of  each  ry,  6  Cranch,  289 ;   Anderson  v,  Tomp- 

partner  over  the  effects  of  the  partnership  kins,  1  Brock.  466 ;  Dana  v.  Lull,  17  Yt 

is  very  early  asserted  in  Lambert's  case,  890 ;  pott,  p.  *  169,  and  notes,  where  the 

1  Godb.  244.    See  Barton  v.  Williams,  6  cases  are  collected.    A  partner's  ji»  ditpo- 

B.  &  Aid.  406,  per  Best,  J. ;   Lyles  v,  nendi  extends  to  choses  in  action  as  well 


CH.  Vn.]    OF  THE  BIGHTS  OF  PABTNEBS  BETWEEN  THEMSELVES.    171 

done  in  the  regular  course  of  the  business  of  the  firm  ;  for,  out- 
side of  this,  he  has  no  such  power.  (A)  If  he  does  this  in 
fraud  of  the  other  partners ;  *  that  is,  if  he  sells  the  whole,  *  164 
or  any  part,  intending  to  run  off  with  the  proceeds,  and 
does  run  off  with  them,  this  has  no  effect  on  the  title  of  the  pur- 
chaser, unless  he  has  some  knowledge  of  the  fraud,  or  would  have 
had  some  knowledge  of  it  but  for  a  negligence  so  gross  as  would 
tend  to  imply  fraud.  (%) 

as  tboee  in  possession.  See  Swan  v.  Steele,  the  firm,  binds  the  partnenhip.      The 

7  East,  210;  Harrison  v,  Sterrj,  5  Cranch,  principle  is  laid  down  in  a  case  as  early  as 

8.  c.  289,  800;  Quiner  t*.  Marblehead  So-  1696,  Hjat  v.  Hare,  Comb.  888.  See  Bond 

dal  Ins.  Co.,  10  Mass.  482 ;  Mills  v.  Bar-  v,  Gibson,  1  Camp.  186 ;  Dyke  v.  Brewer, 

ber,  4  Day,  428 ;  Halstead  v.  Shepard,  28  2  C.  &  E.  828 ;  per  Bndnerd,  J.,  in  Mills 

Ala.  568,  678.    One  partner  may  bind  his  v.  Barber,  4  Day,  480;  Dougal  v,  Cowles, 

firm  by  assenting  to  the  transfer  of  a  debt  6  id.  516 ;  per  Spencer,  J.,  in  Walden  v, 

on  account,  due  from  the  firm,  fix)m  one  Sherburne,  15  Johns.  422 ;    Braches  .v. 

banker  to  another.    Beale  v,  Caddick,  2  Anderson,  14  Mis.  441 ;  Dubois*s  Appeal, 

H.  &  N.  826.    This  right  is  in  no  way  88  Penn.  281. 

aflected  by  a  secret  act  of  bankruptcy  pre-  (h)  2  Chan.  Cases,  Tern.  Car.  2,  82,  88. 
Tiously  committed  by  another  partner.  Anon.  16  Yin.  Abr.  242.  See  Livingston 
Fox  9.  Hanbury,  Cowp.  446.  Nor  by  the  v.  Rooserelt,  4  Johns.  266,  267,  278 ;  Wal- 
fiu^t  that  the  proceeds,  arising  firom  a  den  v.  Sherburne,  15  id.  422.  See  the  re- 
transfer  of  partnership  effects,  have  not  marks  of  Marshall,  C.  J.,  in  Anderson  o. 
oome  to  the  use  nor  to  the  adrantage  of  Tompkins,  1  Brock.  460 ;  Rogers  v.  Batch- 
the  firm.  Arnold  r.  Brown,  24  Pick.  89.  elor,  12  Pet  221.  See  farther,  as  to  this 
Nor,  in  point  of  principle,  is  there  any  point,  section  8d,  sub-section  2d,  of  this 
diflference  between  so-called  general  part-  chapter,  on  the  general  extent  of  the 
nershipe  and  those  for  a  special  adventure,  power  of  a  partner ;  and  see  Wells  v, 
as  to  the  power  possessed  by  each  partner  March,  80  N.  Y.  844 ;  and  Coope  v. 
of  disposing  of  the  joint  property.  Living-  Bowles,  42  Bari).  87,  and  Palmer  v.  Myers, 
0ton  V.  Roosevelt,  4  Johns.  251,  265,  277.  48  Barb.  609. 

See  the  language  of  Best,  J.,  in  Barton  v.       (t)  So  it  was  said  by  Marshall,  C.  J.,  in 

Williams,  5  B.  &  Aid.  406.   But  this  pow-  Anderson  v,  Tompkins,  1  Brock.  460.  An 

er  of  one  partner  to  dispose  of  the  partner-  assignment  by  one  partner  of  partnership 

ship  effects  does  not  extend  to  the  real  assets  to  another,  to  be  applied  to  the  in- 

estate  of  the  firm.    Anderson  v.  Tomp-  dividual  purposes  of  the  latter,  is  a  breach 

kins,  1  Brock.  456 ;  Tapley  v,  Butterfield, '  of  trust  in  both  assignor  and  assignee,  and 

1  Met.  618,  619 ;  Coles  v.  Coles,  15  Johns,  void  as  to  the  firm.    Wood  v.  Shepherd, 

159;    Piatt  v.  Williams,  8  McLean,  27.  2  Patt.  jr.,  &  Heath,  442;  Rodriguez  v. 

And  there  must  be  a  special  authority,  Heffbrman,  5  Johns.  Ch.  417 ;  Halstead  v. 

delegated  to  one  partner,  to  give  validity  Shepard,  28  Ala.  568 ;  Clayton  v.  Hardy, 

even  to  an  executory  contract  for  the  sale  27  Misso.  586 ;  Croughton  v.  Forrest,  17 

of  land  employed  in  the  partnership  busi-  Misso.  181.    Li  this  last  case,  where  one 

ness.    Lawrence  v,  Taylor,  5  Hill,  107.  partner  finudulently  disposed  of  ^all  the 

As  with  sales  so  with  purchases :  a  pur*  partnership  stock   and  effects,  the  ven- 

chase  by  one  partner,  in  the  course  and  dees,  who  had  received  the  property  with 

within  Uie  scope  of  the  regular  business  of  knowledge  of  the  ftaud  or  without  oonsid- 
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If,  however,  a  partner  undertakes  not  to  sell  the  goods  or  prop- 
erty of  the  partnership,  but  to  assign  them,  by  way  of  pledge  or 
mortgage  to  secure  the  debts  of  the  firm,  or  in  any  unusual  way, 
he  has  not  necessarily  any  power  to  do  this.  Neither  do  we  con- 
sider it  certain  that  he  has  no  power  to  do  it.  On  the  one  hand, 
such  a  transaction  seldom  or  never  belongs  to  the  regular  business 

of  a  firm.  (/  )  If  it  does,  of  course  he  has  this  power.  If 
*  165    it  *  does  not,  it  may  still  be  so  far  connected  with,  or  so 

naturally  arise  out  of  or  promote  their  regular  business, 
that  if  the  transaction  be  an  honest  one,  without  bad  faith  on  the 

eration,  were  hdd  to  be  trostees  thereof  hold  premises,  entered  into  partnership 
for  the  benefit  of  the  firm.  See  Eirkpat-  with  O.,  and  W.  &  O.  thenceforth  occa- 
rick  V.  Tumbull,  Addison,  269 ;  Rogers  pied  the  premises  as  cotton  spmners,  and 
V.  Batehelor,  12  Pet.  221.  A  purchase  erected  a  steam-engine,  &c.,  for  the  por- 
by  one  partner  is  governed  by  the  same  poses  of  their  joint  trade.  The  firm  being 
principle  as  a  sale,  and  binds  the  copart-  indebted  to  their  bankers,  O.,  in  June, 
nership,  if  made  bond  Jide  and  without  1822,  deposited  with  them  the  leases  of 
gross  negligence  on  the  part  of  the  vendor,  certain  leasehold  premises,  with  a  memo- 
Bond  V,  Gibson,  1  Camp.  185 ;  Dixon  r.  randum  setting^out  a  list  of  the  title-deedf 
Alexander,  7  Ired.  4.  See  Walden  v.  deposited,  and  concluding  thus :  "  These 
Sherburne,  15  Johns.  422,  428 ;  also,  ante,  papers  are  placed  in  the  hands  of  Messrs. 
ch.  6,  §  8,  as  to  the  efiect  of  stipulations  Jones,  Lloyd,  &  Co.,  as  securi^  for  what 
between  partners  which  are  known  to  those  they  may  think  fit  to  advance  to  O.  &  W." 
who  deal  with  them.  And  see  Salomons  In  August,  1822,  W.  also  deposited  with 
o.  Nissen,  2  T.  R.  674 ;  Treadwell  v.  Wil-  them  a  lease  of  a  freehold  piece  of  land, 
liams,  9  Bosworth,  649 ;  Morrison  v.  At-  on  which  was  situated  a  mill  and  other 
well,  id.  508.  buildings,  with  the  following  memoran- 
(j)  In  Metcalf  t;.  Boyal  Ezch.  Ass.  Co.,  dum :  "  These  deeds  of,  &c.,  are  {Placed  in 
Barnard,  848,  it  seems  to  be  implied,  that  the  hands  of  Messrs.  Lloyd  &  Co.  as 
a  pledge  of  partnership  effects  in  the  ex-  securi^  for  what  they  may  think  prop- 
ercise  of  a  power,  which  belongs  to  the  er  to  advance  to  O.  &  W.,  by  W. ; 
general  course  of  business  of  a  trading  the  buildings  alone  are  insured  for  up- 
partnership,  is  valid.  See  the  remarks  of  wards  of  2,00(V.,  machinery,  &c.,  2,00(K. 
Shaw,  C.  J.,  in  Tapley  v.  Butterfield,  1  more."  O.  &  W.  having  become  bank- 
Met.  615,  where  a  mortgage  by  one  part-  mpt,  and  the  bankers  petitioning  to  be 
ner  of  the  whole  stock  in  trade  of  a  part-  declared  equitable  mortgagees  of  the  prem- 
nership  to  secure  a  creditor,  was  hdd  valid,  ises,  the  court  thought  that,  under  the  dr- 
Anderson  v,  Tompkins,  1  Brock.  456;  cumstances,  there  was  no  difficulty  in 
Deckard  v.  Case,  5  Watts,  22.  See,  abo,  finding  that  the  one  partner  had  authori^ 
Milton  V,  Mosher,  7  Met  244.  Brownrigg  to  pledge  the  property,  in  order  to  obtain 
V.  Rae,  5  Exch.  489 ;  Sweetzer  v.  Mead,  5  an  advance  of  money  for  partnership  pur- 
Mich.  107.  In  Ex  parte  Lloyd,  1  Mont  &  poses ;  and  that  W.  mig^t  fiiirly  be  taken 
A.  494,  it  seems  to  have  been  considered  as  mortgaging,  for  himself,  his  own  free- 
that  the  peculiar  circumstances  of  that  hold  interest  in  the  land  and  buildinga, 
case  authorized  one  partner  to  bind  his  and  as  agent  for  the  firm,  mortgaging  the 
firm  by  an  equitable  mortgage.  There,  leasehold  interest  and  the  property  of  the 
W.,  being  the  sole  owner  of  certain  fne-  .firm  in  the  machinery. 
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part  of  any  paxty^  we  should  say  it  was  a  valid  transaction,  which 
the  law  would  enforce.  Perhaps  a  consideration  of  the  authorities 
and  of  the  reason  of  the  case,  would  lead  to  this  difference  between 
the  selling  and  the  assigning  in  pledge  of  partnership  property  by 
one  partner.  If  the  sale  take  place  in  the  course  of  business,  it 
would  bind  the  other  partners,  as  we  have  seen,  though  fraudulent 
as  to  them  ;  but  an  assignment  in  pledge  or  mortgage,  not  being 
in  the  way  of  business,  would  bind  the  other  partners  if  it  were 
done  in  good  faith,  for  the  advantage  of  the  firm,  and  was  reason- 
able in  itself,  but  not  otherwise,  {k) 

Whether  one  partner  may  assign  all  the  property  in  trust  to  pay 
creditors,  the  firm  being  insolvent,  has  been  much  doubted.  That  he 
may,  in  good  faith,  assign  a  part  of  the  property  to  pay  or  secure  an 
existing  debt,  or  a  debt  to  be  contracted,  is  not  doubted ;  (J) 
and  we  think  the  weight  of  authority  sanctions  his  *  assigning  *  166 
the  whole  property  in  trust  for  all  the  creditors,(m)  especially 

{k)  In  the  three  following  cases,  where  Yt  890.  In  Deming  v.  Colt,  8  Sandf.  290, 
portnerahip  property  was  pledged  without  Oakley,  C.  J.,  speaking  of  the  law  of  New 
any  fraud  or  collusion,  or  any  knowledge  York,  says  that  it  is  settled  in  that  State, 
on  the  part  of  the  pledgee  of  the  interest  <<  that  one  partner  may,  from  time  to  time, 
of  the  firm  in  the  pledge,  the  contract  was  without  the  assent  of  his  copartner,  assign 
held  to  bind  the  copartnership.  Raba  v.  and  deliver  specific  portions  of  partnership 
Ryland,  Gow.  182;  Tupper  v.  Haythome,  property  to  a  creditor  of  the  firm  in  pay- 
id.  185  n. ;  Reid  v,  HoUinshead,  4  B.  &  C.  ment  of  a  debt ;  that,  inasmuch  as  it  is  in 
867 ;  8.  c.  7.  D.  &  B.  444.  On  the  other  the  power  of  one  member  of  a  firm  to 
hand,  in  Ex  parte  Copeland,  2  Mont.  &  A.  pay  ofi'a  debt,  he  may  pay  it  in  a  specific 
177 ;  8.  c.  8  Dea.  &  Ch.  199,  two  of  the  chattel  actually  delivered  to  the  creditor, 
judges  strongly  intimate  their  opinion  that,  aa  well  as  in  money."  Anderson  v.  Tomp- 
if  at  the  time  of  a  pledge  by  one  partner  kins,  1  Brock.  461 ;  Hodges  i;.  Harris,  6 
the  pledgee  is  conusant  of  the  joint  inter-  Pick.  860 ;  Tapley  v,  Butterfield,  1  Met. 
est  of  the  other  partners,  such  pledge  will  518 ;  Havens  v.  Hussey,  5  Paige,  81,  82 ; 
not  be  valid  as  against  the  other  partners.  Everet  v.  Strong,  5  Hill,  163 ;  s.  c.  7  id. 
8ee  Ex  parte  Gellar,  1  Bose,  297;  Snaith  585;  Kirby  v.  Ingersoll,  1  Hare  (Mich.) 
V.  Burridge,  4  Taunt.  684.  172 ;  s.  c.  1  Doug.  (Mich.)  477 ;  Cullum  v. 

It  appears,  from  the  above  cases,  that  Bloodgood,  15  Ala.  84;  Boswell  v.  Green, 

there  is  no  distinction  between  general  1  Dutch.  890.      See  McNutt  v.  Stray  horn, 

partnerships  and  those  for  a  particular  ad-  89  Penn.  269. 

venture,  as  to  the  power  in  each  partner  (m)  It  has  been  objected  to  the  power 

to  pledge,  mortgage,  &c,  the  partnership  of  one  partner  to  make  a  general  assign- 

efiects.  ment  to  trustees  for  the  benefit  of  creditors 

(/)  See  McClelland  v,  Remsen,  14  Abb.  of  all  the  partnership  effects,  that  such  an 

Prac.  R.  882 ;  Young  v.  Keighly,  15  Yes.  act  is  beyond  his  implied  power.    See 

557 ;  MUls  v.  Barber,  4  Day,  428 ;  Fox  v.  Hitchcock  v.  St.  John,  1  Hoff*.  Ch.  511 ; 

Hanbury,  Cowp.  445 ;  Harrison  v.  Ster-  Deming  v.  Colt,  8  Sandf.  284 ;  Hayes  v. 
ry,  Cranch,  s.  c.  289;  Dana  v.  Lull,  17.  Heyer,  id.  298;   Havens  v.  Hussey,   6 
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if  this  be  done  without  preference  of  any  kind ;  (n)  although  this 
has  been  questioned  on  the  ground  that  such  a  transfer  of 
*  167  itself  operates  a  dissolution ;  (o)  but  so,  in  fact,  would  *  the 
previous  and  actual  insolvency,  in  effect,  though  not  tech- 
nically. The  almost  universal  establishment  of  insolvency  sys- 
tems in  our  States  lessens  the  importance  of  this  question. 

If  a  partner  die,  the  surviving  partners  may  undoubtedly  apply 
the  effects  of  the  partnership  to  the  payment  of  its  debts,  without 
consulting  at  all  the  representatives  of  the  deceased,  (p) 

• 

Paige,  80 ;  Eirby  v.  iDgenoU,  1  Dong,  expressly  or  bj  implication,  they  may  be 

(Mich.)  488;  Dana  v.  Lull,  17  Vt.  894;  supposed  to  have  conferred  upon  the  as- 

Fisher  v.  Murray,  1  E.  D.  Smith,  841.  signing  partner  sufficiently  extensire  au- 

See  Mabbett  v.  White,  2  Eem.  442 ;  Wet-  thority.   Anderson  r.  Tompkins,  1  Brodc. 

ter  V,  Schlieper,  4  £.  D.  Smith,  707.    The  466 ;  Bobinson  v.  Crowder,  4  McCord, 

principal  objections  urged  in  some  of  the  619 ;  Deckard  v.  Case,  6  Watts,  22 ;  Har- 

cases  above  cited  seem  to  be  sufficiently  rison  v.  Sterry,  6  Cranch,  800 ;  per  Felch, 

met  by  Chief  Justice  Marshall,  in  Ander-  J.,  in  Kirby  v.  IngersoU,  1  Doug.  (Mich.) 

son  V.  Tompkins,  1  Brock.  461.  489,  490;  per  Oakley,  C.  J.,  in  Deming  v. 

(n)  Kirby  v.  IngersoU,  1  Doug.  (Mich.)  Colt,  8  Sandf.  291 ;  M'Cullough  v,  Som- 

499 ;  M'Cullough  v.  SommeryiUe,  8  Leigh,  merrille,  8  Leigh,  416, 488, 486 ;  Fisher  v. 

416, 480,  486.    See  Einer  v.  Deynoodt,  82  Murray,  1  £.  D.  Smith,  841 ;  Bobinson  v. 

Mo.  240,  and  89  Mo.  69 ;  Hook  v.  Stone,  Mcintosh,  8  id.  221 ;  Kemp  v,  Camley,  Z 

84  Mo.  829 ;  Stein  v.  La  Dow,  18  Minnes.  Duer,  1.    In  Dickinson  v.  Legare,  1  Des- 

412.  saus.  687,  the  earliest  case  up(»i  the  sub- 

(o)  Per  Washington,  J.,  in  Pearpoint  v.  ject,  a  contrary  decision  was  made.  But 
Graham,  4  Wash,  C.  C.  282;  per  Wal-  in. that  instance,  "the  assignment, bemg 
worth,  Ch.,  in  Harens  v.  Hussey,  6  Paige,  made  by  a  citizen  of  one  of  the  United 
80 ;  Kirby  v.  IngersoU,  1  Doug.  (Mich.)  States  during  the  existence  of  a  war,  to 
477 ;  Hughes  v.  ElUson,  6  Misso.  468 ;  an  alien  enemy  and  in  an  enemy's  coun- 
Hitchcock  r.  St  John,  Hoff.  Ch.  611 ;  try,  was  probably  Toid  by  the  laws  of  war, 
Dana  v.  Lull,  17  Vt  890 ;  per  Denio,  J.,  so  fiur  at  least  as  to  prevent  its  being  ear- 
in  MabbeU  v.  White,  2  Kern.  469,  462.  ried  into  efiect  by  any  of  the  courts  of  this 
See  Simmons  v.  Curtis,  41  Me.  878^  But  country."  Per  ChanceUor  Walworth,  in 
to  this  objection,  also,  it  is  not  perceived  Egberts  &.  Wood,  8  Paige,  624.  And  in 
why  Chief  Justice  MarshaU  has  not  ftir-  efiect  the  case  is  overruled  by  the  subee- 
nished  a  satis&ctory  reply,  in  Anderson  v.  quent  case  of  Bobinson  u,  Crowder,  supra. 
Tompkins  (supra),  pp.  461,  462.  See  Kimball  i;.  HamUton  Fire  Ins.  Co.,  8 

As  to  what  is  actuaUy  estabUshed  by  Bosworth,  496. 

the  cases,  it  seems  to  be  pretty  generally  (/>)  Egberts  v.  Wood,  8  Paige,  617 ; 

admitted  and  laid  down  that  one  partner  Wilson  v.  Soper,  18  B.  Mon.  411 ;  though 

may  make  a  vaUd  general  assignment  of  where  there  is  more  than  one  survivor, 

aU  the  partnership  property  to  trustees  for  one  of  them  cannot  assign  the  whole  in- 

creditors,  if  such  an  act  is  justified  by  the  terest  in  the  partnership  effects  to  trustees 

situation  of  the  firm  at  the  time,  and  if  the  for  the  benefit  of  preferred  creditors,  with- 

other  partners  are  absent  firom  the  conn-  out  the  concurrence  of  the  other.  Egberts 

try,  or  have  made  the  assignor  sole  man-  v.  Wood,  supra»    The  remaining  partners 

aging  partner,  or  if  in  any  other  way,  have  the  same  rights  as  against  an  assignee 
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The  power  of  each  partner  over  his  own  share  or  interest  in  the 
partnership  property  stands  upon  an  entirely  different  footing  from 
his  power  over  the  partnership  property  generally.  It  is  certain 
that  no  partner  has  any  exclusive  right  to  any  one  or  more 
things  of  the  partnership,  (q)  If,  in  the  case  supposed  *  be-  *  168 
fore,  the  partnership  owning  the  cotton  agreed  not  to  sell 
it,  no  one  partner  could  separate  ten  bales,  and  say  to  a  customer, 
the  firm  will  sell  nothing,  but  I  will  take,  these  as  my  own  and 
will  sell  them  to  you.  Such  a  sale  would  pass  no  title  whatever,  (r) 
The  property  sold  would  be  avaihtble  for  the  debts  of  the  partner- 
ship; and  so,  perhaps,  would  any  property  into  which  it  was 
converted,  so  long  as  that  could  be  distinctly  traced  and  identi- 
fied. («) 

of  all  one  partner^a  iaterest  Clark  v.  Wil-  Fields,  4  id.  896 ;  659, 16  id.  note ;  Holder- 
ton,  19  Penn.  State,  414.  As  to  whether  nen  v.  Shackles,  8  B.  &  C.  612 ;  Eddie  v. 
when  one  of  the  partners  is  dormant,  a  Darldson,  8  Doug.  660 ;  Fierce  i;.  Jackson, 
deed  of  assignment  of  all  the  partnership  6  Mass.  248 ;  Fisk  v.  Herrick,  id.  271 ;  Don- 
propertj  by  the  otlier  partner  or  partners  er  v.  Stauffer,  1  Barr,  198 ;  Church  v,  Knox, 
for  the  benefit  of  creditors  is  Talid  without  2  Conn.  514,  518 ;  Con  well  v,  Sandidge, 
being  executed  by  him,  see  Egberts  v,  8  Dana,  278;  Hodges  v,  Holeman,  1  id. 
Wood,  supra ;  Drake  v.  Bogers,  6  Mis.  817.  58 ;  Pierce  v.  Tieman,  16  Gill  &  J.  258 ; 
Whether  the  general  partners  in  a  limited  Commercial  Bank  v,  Wilkins,  9  Greenl. 
partnership  may  make  a  general  assign-  28 ;  Murray  v.  Murray,  5  Johns.  Ch.  70 ; 
ment  of  the  joint  Amds  without  the  con-  NicoU  v.  Mumford,  4  id.  522 ;  Bodriguez 
sent  of  the  special  partner,  was  doubted  in  v.  Heflfeman,  5  id.  428 ;  Greene  v.  Greene, 
Mills  V.  Argall,  6  Paige,  577.  1  Ohio,  251 ;  Sumner  v.  Hampson,  8 
iq)  Hence  no  general  principle  of  the  Ohio,  880 ;  Dyer  v,  Clark,  5  Met  575 ; 
law  of  partnership  is  better  settled  than  Lingen  v,  Simpson,  1  Simons  &  S.  608. 
that  nothing  is  to  be  considered  the  share  We  shall  be  obliged  to  consider  this  ques- 
of  any  one  partner  but  his  proportion  of  tion  of  the  interest  of  one  partner  in  part- 
the  residue  on  the  balancing  of  the  part-  nership  property  more  in  detail,  when  we 
nership  accounts.  Accordingly,  where  a  treat  of  the  remedies  of  third  persons 
member  of  a  copartnership  sold  and  as-  against  partners,  and  of  partners  inter  se, 
signed  to  another  "  all  his  interest  in  and  See  post,  ch.  8  and  10.  In  Loyejoy  v. 
to  the  property,  goods,  wares,  and  mer-  Bowers,  11  Ns.  H.  404,  it  was  held,  that 
chandlse,  and  debts  belonging  to  the  one  partner  cannot  sell  or  mortgage  an 
firm ; "  hdd,  that  a  debt  owing  by  him-  imdivided  interest  in  a  specific  part ;  the 
self  to  the  firm  did  not  pass  by  the  assign-  property  belonging  to  the  partnership. 
ment ;  the  interest  of  the  assignor  being  The  property  constitutes  a  fund,  or  capital, 
only  what  remained  over  and  abore  the  to  carry  on  the  business  of  the  partner- 
amount  of  his  indebtedness  to  the  firm,  ship,  and  to  pay  partnership  creditors ; 
Van  Scoter  v.  Leflferts,  11  Barb.  140.  See,  and  the  separate  interest  of  each  partner 
fbrther.  Fox  v,  Hanbury,  Cowp.  445  ;  is  an  interest  in  the  surplus.  Morrison  v. 
Smith  v.  De  Silra,  id.  469;  West  v.  Skip,  Blodgett,  8  N.  H.  281. 
1  Yes.  289;  Ex  parte  BufBn,  6  id.  119;  (r)  SeeBogers  i;.BaecheIor,12Pet.221. 
Ex  parU  Williams,  11  id.  6 ;  Taylor  v.  (s)  Croft  v.  Fyke,  8  F.  Wms.  180.    In 
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Any  partnership  would  probably  consent  that  a  partner  might 
tal^  a  part  of  their  goods  on  his  own  account^  and  would  charge 
the  same  to  him.  But  without  such  consent,  express  or  implied^ 
it  is  quite  clear  that  he  can  appropriate  nothing  to  himself.  Every 
partner  owns  the  whole  partnership  property,  subject  to  the  equal 
ownership  of  every  other  partner ;  and  no  one  partner  can  make 
his  own  ownership  of  any  part  absolute,  and  relieve  it  from  the 
encumbrance  of  the  ownership  of  the  others  without  their  consent. 
Because  each  partner  owns  the  property  of  the  firm,  it  has  been 
held  that  one  of  two  partners  cannot  be  guilty  of  burglary  or  lar- 
ceny as  to  a  house  or  property  owned  by  the  firm.  (»») 

But  although  no  partner  owns  absolutely  any  part  of  the  property, 
he  has  his  own  interest  in  the  whole;  which  interest  we  have 
defined  as  an  ownership  of  the  whole,  subject  to  the  ownership 
of  the  other  partners.  And  the  question  has  repeatedly  arisen, 
whether  he  can  sell  and  transfer  this  interest  The  answer,  in 
general,  is  in  the  affirmative,  (f)  But  a  court  of  equity  will  not 
foreclose  a  mortgage  made  by  a  partner  of  his  interest  in  the  part- 
nership property  to  secure  his  individual  debt,  if  the  property  of 
the  partnership  will  not  more  than  pay  the  debts  of  the  partnerr 
ship,  (ti) 

West  V.  Skip,  1  Yes.  289,  Lord  Chancellor  Carej,  4  Ear.  &  M'H.  167,  oome  jet 

Hardwicke  asserted  the  general  principle,  nearer  to  the  proposition  of  the  text    Of 

that  the  "  partner's  lien  "  ( which  is  noth-  course,  however,  this  doctrine  is  not  pushed 

ing  hut  the  right  of  the  partnership  to  its  to  the  extent  of  sajing  that  what  at  anj 

own  property)  is  not  appropriated  to  the  time  during  the  partnership  has  been  part 

original  stock  alone,  but  attaches  to  what-  of  the  partnership  efiects,  shall  in  all  ftiture 

ever  is  substituted  in  its  place.    He  said  time  renudn  part  of  the  partnership  efiects, 

that  a  partnership  lien  "  is  not  considered  notwithstanding  a  hondfdn  transmutation. 

as  appropriated  to  the  stock  brought  in,  Ex  parte  Ruffin,  6  Yes.  119. 

but  to  every  thing  coming  in  lieu  during  (ss)  Alfele  v.  Wright,  17  Ohio,  288. 

the  continuance  or  after  tlie  determina-  (t)  See  Raymond's  case,  2  Rose,  256; 

tion  of  the  partnership.    As  in  Bucknal  v.  Kingman  v.  Spurr,  7  Pick.  266 ;  Gilmore 

Roiston,  Pre.  Ch.  286,  where  a  lien  was  v.  Black,  2  Fairf.  488 ;  Moddewell  v.  Kee- 

held  to  be  on  those  goods  which  were  the  ver,  8  Watts  &  S.  68 ;  Eetcham  v,  Clark, 

produce  of  the  original   goods.     So  in  6  Johns.  144 ;  Maiquand  v,  N.  Y.  Manuf. 

Brown  o.Heathcote,  Michael  T.  1749,  Ae/(/,  Co.,  17  id.  526;  Mathewson  v.  Clark,  6 

tliat  it  continued  on  what  was  the  produce  How.  122;   Horton's  Appeal,  18  Penn. 

by  way  of  barter  and  sale ;  and  that  holds  State,  67  ;  Bray  v,  Fremont,  6  Mod.  6; 

much  more  strongly  in  the  case  of  a  part-  Wilson  v.  Bowden,  8  Rich.  9 ;  Armstrong 

nership  trade  which  cannot  otherwise  be  v.  Fahnestock,  19  Md.  69;  Norris  v.  Ver- 

continued."    The  cases  of  Skip  v,  Har-  non,  id.  18.                                                                  ' 

wood,  2  Swanst.  686,  and  of  Ridgley  v,  (it)  Jones  v.  Parsons,  26  Cal.  100. 
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It  may  be  added,  that  while  partners  may  own  the  partnership 
property  in  whatever  proportions  they  choose,  they  are  presumed 
in  the  absence  of  evidence  to  have  equal  interests,  (ttt) 

♦  This  power  of  sale  must,  however,  be  subject  to  many  *  169 
qualifications.  It  is  plain,  from  what  was  said  in  the  pre- 
ceding section,  that  he  cannot  make  his  transferee  a  partner  in  his 
place  without  the  consent  of  the  others.  But  if  he  can  transfer  his 
interest  at  all  he  must  be  able  to  give  to  the  transferee  some  of 
his  powers  as  partner,  in  order  to  make  the  transfer  available. 
Thus,  he  must  give  to  him  the  power  of  requiring  an  account  and 
settlement  of  the  concern,  or,  at  least,  some  just  and  adequate 
ascertainment  and  setting  off  in  severalty  of  his  share,  (u) 

For  this  purpose  he  must  go  into  equity ;  at  least  it  is  not  easy 
to  see  how  he  could,  by  means  of  trover,  or  replevin,  or  case,  or 
assumpsit,  find  a  full  and  sufficient  remedy.  But  if  he  goes  into 
equity,  he  must  be  prepared  to  do  equity,  and  to  submit  to  the 
application  of  the  principles  of  equity  to  his  case.  If,  therefore, 
the  articles  expressly  forbid  such  transfer,  or  if  they  provide  for  a 
continuance  for  a  time  certain,  or  by  any  other  provisions  indi- 
rectly negative  the  right  of  transfer,  or  affix  to  it,  as  in  the  case 
of  joint-stock  companies,  certain  conditions  and  requirements 
which  have  been  disregarded,  or  if  the  nature  of  the  business,  the 
especial  purpose  of  the  partnership,  the  method  of  transfer,  or  any 
of  the  circumstances  attending  it,  make  it  impossible  for  the 
transfer  to  be  enforced,  a  court  of  equity  would  probably  either 
refuse  to  sanction  the  transfer  at  all,  or  would  attach  to  their  en- 
forcement of  it  conditions  and  provisions  which  would  prevent 
it  from  working  a  mischief.  Subject  to  these  qualifications,  we 
should  say  that  every  partner  has,  at  common  law,  an  unquestion- 
able right  of  divesting  himself,  in  good  faith,  of  his  interest  in  the 
partnership  in  favor  of  a  third  party.  But  taking  them  into  con- 
sideration, it  may  be  an  accurate  expression  of  the  rule,  to  say 
that  no  partner  has  a  right  to  transfer  the  whole  of  his  interest  in 
the  partnership  stock  to  a  stranger,  unless  he  has  a  right  to  dis- 
solve the  partnership.  Indeed,  as  we  shall  see  in  a  subsequent 
chapter,  such  a  transfer  works  a  dissolution. 

(ttt)  Moore  o.  Bare,  11  Iowa,  198.  Hefi^rman,  6  id.  417 ;  Ex  parU  Barrow,  2 

(if)  See  preceding  notes,  and  NiooU  v.    Rose,  262. 
Hnmford,  4  Johns.  Ch.  622 ;  Bodiignez  v. 

12 
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SECTION   III. 

OF  THE  F0T7NDATI0N  AND   OEMEBAL  EXTENT  OF  THB  POWBB  OF  ▲  FABTNER. 

1.  Cf  the  Foundation  qf  thii  Power. 

It  is  not  unfrequentlj  said  that  each  partner  is  the  agent  of  all 

the  rest,  and  acts  for  them   by  possessing  their  authority,  (t;) 

We  prefer  to  say  that  the  authority  of  each  partner  rests  on 

property  quite  as  much  as  on  agency,  and  arises  from  the 

*  171    nature  and  *  purpose  of  the  relation  of  partners,  and  must 

{v)  Such  is  almost  uniyenallj  the  doo-   C.  J. ;  Walden  v.  Sherburne,  16  Johns, 
trine  of  the  authorities  upon  the  subject.    422;  Van  Keuren  v.  Parmelee,  2  Comst. 
Watson,  the  earliest  writer  upon  the  Law   626;  Western  Stage  Company  v.  Walker, 
of  Partnership,  in  stating  the  principle    2  Clarke,  la.  612.    In  Winship  r.  Bank  of 
upon  which  one  partner's  acts  bmd  the   the  United  States,  6  Pet  661,  Chief  Jnstioe 
•  rest,  made  use  of  language  which  has  been   Marshall  thus  declares  his  opinion  of  the 
quoted  with  approbation  bj  all.  subsequent   basis  upon  which  the  power  of  one  part- 
text-writers  upon  the  same  branch  of  law :    ner  rests :  "  A  partner,  certainly  the  act- 
"  It  may  be  hiid  down  that  partners  are    ing  partner,  has  power  to  transact  Ihe 
bound  by  what  is  done  by  one  another  in    whole  business  of  the  firm,  whatever  that 
the  course  of  the  partnership  business,    may  be,  and  consequently  to  bind  his 
Their  liability  under  contracts  is   com-   partners  in  such  transactions  as  entirely 
mensurate   and   coextensire   with   their   as  himself.     This  is  a  general   power, 
rights.    Although  the  general  rule  of  law   essential  to  the  weU-conducting  of  bosl- 
is,  that  no  one  is  liable  upon  any  contract   ness,  which  is  implied  in  the  existence  of 
except  such  as  are  privy  to  it,  yet  this  is    a  partnership.    When,  then,  a  partnership 
not  contrarened  by  the  liability  of  part-   is  formed  for  a  particular  purpose,  it  is 
ners,  as  they  may  be  Imagined  Tirtually    understood  to  be  in  itself  a  grata  tf  power 
present  at  and  sanctioning  the  proceedings    to  the  acting  members  of  the  company  to 
they  singly  enter  into  in  the  course  of  transact  its  business  in  the  usual  way.    If 
trade ;  or  as  each  rested  with  a  power   that  business  be  to  buy  and  sell,  then  the 
enabling  them  to  act  at  once  as  principals    individual  buys  and  sells  for  the  company, 
and  as  the  authorized  agents  of  theur  co-   and  every  person  with  whom  he  trades  in 
partners."    Watson  on  Part.,  p.  167.    So    the  way  of  its  business  has  a  right  to  con- 
in  Hawken  v.  Bourne,  8  M.  ft  W.  708,    aider  him  as  the  company,  whoever  mi^ 
Parke,  B.,  says :  "  One  partner,  by  virtue    compose  it.    It  is  usual  to  buy  and  sell  on 
of  that  reliction,  is  constituted  a  general    credit ;  and  if  it  be  so,  the  partner  who 
agent  for  another,  as  to  all  matters  within    purchases  on  credit,  in  the  name  of  the 
the  scope  of  the  partnership  dealings,  and    firm,  must  bind  the  firm.    This  is  a  gen- 
has  communicated  to  him,  by  virtue  of  oral  authority  held  out  to  the  world,  to 
that  relation,  all  authorities  necessary  for    which  the  world  has  a  right  to  trust." 
carrying  on  the  partnership,  and  all  such    But  in  Greeley  v,  Wyeth,  10  N.  H.  16, 
as  are  usually  exercised  by  partners  in   Parker,  C.  J.,  says :  "  The  autfaori^  of  a 
that  business  in  which  they  are  engaged."   partner  is  much  more  extensive  than  that 
Fox  V.  Clifton,  6  Bing.  792,  per  Tindal,    ofa  mere  agent" 
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be  found  and  illustrated  only  in  and  by  the  law  of  partner- 
ship. This  distinction  is  material ;  for  some  confusion  and  error 
have  arisen  from  deriving  the  definition  and  extent  of  the  power 
too  exclusively  from  the  law  of  agency.  We  take  the  true  theory 
to  be,  that  as  the  common  law  recognizes  corporations,  as  peculiar 
persons,  governed  by  a  peculiar  but  very  complete  system  of  law, 
so  the  law-merchant,  which  is  now  a  part  of  the  common  law,  rec- 
ognizes partnerships  as  quasi  corporations.  They  are  something 
between  individuals  and  corporations,  and  are  not  governed  alto- 
gether by  the  laws  applicable  to  either,  but  by  their  own  law. 
They  are  like  individuals,  in  that  the  names  of  the  persons 
composing  them  are  to  be  used  in  court,  whether  they  be  plaintiffs 
or  defendants.  But  even  the  usual  addition,  **  copartners  under 
the  firm  and  style  of,"  &c.,  indicates  the  point  wherein  a  partner- 
ship resembles  a  corporation,  in  being  an  aggregated  body  with 
an  appellation  which  is  proper  to  it,  which  is  indeed  its  mercantile 
name  under  which  it  does  all  mercantile  business  and  signs  alL 
mercantile  papers.  We  do  not  say  that  a  partnership  is  a  person 
in  the  sense  in  which  the  common  law  says  that  a  corporation  is 
one.  But  we  say  it  is,  or  it  has,  a  peculiar  kind  of  personality, 
which  must  be  understood  and  recognized,  if  we  would  under- 
stand and  apply  aright  the  law  of  partnership.  And  we  consider 
tlie  individual  partner,  when  conducting  the  affairs  of  the  partner- 
ship, not  so  much  as  acting  for  himself  because  of  his  own  interest 
and  then  for  the  rest  by  their  authority,  but  as  acting  for  and 
representing  this  commercial  personality.  For  it  is  one  of  the 
principal  rules  of  the  law  which  creates,  defines,  and  governs  this 
personality,  that  every  one  of  those  members  who  together  con- 
stitute it,  has  full  power  to  represent  it  and  act  for  it  in  all 
mercantile  transactions  within  the  scope  of  its  business.  And  this 
power  in  each  member  is  coequal  with  the  power  of  every  other 
member,  excepting  only  such  modification  as  may  be  derived 
from  the  articles  of  agreement  which  gave  existence  find  form 
to  this  personality,  or  some  subsequent  modification  of  them. 

2.Qfihe  Q^eneral  Extent  ofthii  Power. 

While  the  power  of  one  partner  is  the  same  with  the 
power  of  *  every  other,  unless  qualified  by  the  articles,  the   *  172 
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power  of  every  partner  —  all  being  alike  —  may  be  qualified 
not  only  by  the  articles,  but  by  the  nature  and  limitations  of  their 
transactions,  or  the  general  usage  of  merchants,  or  the  especial 
usage  of  persons  engaged  in  that  business,  or  even  of  that  very 
firm.  For  out  of  all  these  sources  may  arise  what  might  be  called 
implied  stipulations  with  each  other. 

Hence  this  power  of  each  partner  to  bind  the  firm  is  not  con- 
fined to  mere  selling  and  buying,  but  extends  over  all  contracts, 
or  obligations,  or  acts,  fairly  within  the  business  of  the  firm. 
Numerous  and  yarious  are  the  questions  which  have  arisen  as  to 
the  application  of  this  principle,  as  well  as  the  cases  which  answer 
these  questions ;  and  we  endeavor  to  exhibit  them  in  the 
*  173  note,  (w)    *  This  principle  is  generally  subject  to  the  fur- 

(w)  Anon.  12  Mod.  446 ;  Smith  v.  Baily,  cial  contract.    Helsbj  v.  Mean,  6  B.  &  C. 

11  id.  401 ; V.  Layfleld,  1   Salk.  604,  8  Dow.  &  R.  289.    See  Dwight  r. 

292;  Holt,  484;  De  Tastet  v.  Cam>ll,  1  Brewster,  1  Pick.  60. 
Stark.  88 ;  Swan  v.  Steele,  7  East,  210 ;  The  general  principle  being,  then,  that 
Sadler  v.  Lee,  6  Beav.  824 ;  Blair  v.  Brom-  one  partner  maj  act  for  his  copartnership 
ley,  2  Phillips,  864 ;  Lacy  v.  M'Neile,  4  in  all  transactions  fiurly  within  the  buai- 
Dow.  &  R.  7 ;  Winship  v.  Bank  of  the  ness  of  the  firm,  we  wiU  cite  the  aathori> 
United  States,  6  Pet.  629,  661,  6  Mason,  ties  which  appear  to  determine  what  acts 
176;  Tapley  v.  Butterfleld,  1  Met  616;  one  partner  in  a  mercantile  house  may 
Brown  v.  Lawrence,  6  Conn.  897;  Beck  ordinarily  do.  We  hare  already  shown 
V.  Martin,  2  McMullan,  260 ;  Hawken  v.  that  one  partner  may  buy  and  sell,  and 
Bourne,  8  M.  &  W.  708 ;  Hill  o.  Voorkies,  may  assign  and  transfer,  by  way  of  either 
22  Penn.  State,  68.  And  if  a  partnership  pledge  or  mortgage,  and  in  trust  or  other- 
engages  in  any  transaction,  outside  of  its  wise,  in  the  name  of  the  partnership.  See 
regular  business,  the  acts  and  declarations  anie,  ch.  7,  §  2.  He  may  abo  bind  the 
of  one  partner,  with  respect  to  that  trans-  firm  by  borrowing  money ;  Rothwell  v. 
action,  bind  the  firm,  as  much  as  though  Humphreys,  1  Esp.  406 ;  Thicknesse  v. 
they  were  made  with  respect  to  some  Bromilow,  2  Cromp.  &  J.  426,  430,  431 ; 
matter  in  the  course  of  its  ordinary  and  Etheridge  v.  Binney,  9  Pick.  272;  Whit- 
customary  business.  Sandilands  v.  Marsh,  aker  v.  Brown,  16  Wend.  606 ;  Church  v, 
2  B.  &  Aid.  673.  See  Ex  parU  Gardom,  Sparrow,  6  id.  228 ;  Onondaga  Co.  Bank 
16  Ves.  286.  So  where  the  proprietors  of  v.  De  Puy,  17  id.  47 ;  Winship  v.  Bank  of 
several  mail-coaches  advertised  that  they  the  United  States,  6  Pet.  629,  6  Mason, 
would  not  be  accountable  for  any  parcels  176 ;  Lloyd  v.  Freshfield,  2  C.  &  P.  826 ; 
above  the  vjdue  of  6^.,  except  upon  certain  Miller  v.  Manice,  6  HiU,  119 ;  Steel  v. 
conditions,  and  A.,  one  of  the  co-proprietors,  Jennings,  Che  ves,  188;  Emerson  v.  Har- 
who  kept  the  coach-office,  made  a  special  mon,  14  Me.  271 ;  Bascom  r.  Young,  7 
agreement  with  the  plaintiff,  with  respect  Misso.  4;  Hunt  v.  Hall,  8  Ind.  216;  Hutch- 
to  one  coach,  by  which  those  conditions  ins  v,  Hudson,  8  Humph.  426 ;  Hogan  v. 
were  dispensed  with,  it  was  held,  that  all  Reynolds,  8  Ala.  69;  Saltmarsh  9.  Bower, 
the  owners  of  the  coaches  in  which  A.  was  22  id.  221 ;  and  by  lending  it ;  Alexander 
a  partner,  and  by  which  the  plaintiff's  v.  Barker,  2  Cromp.  ft  J.  188.  He  may 
goods  were  sent,  were  bound  by  this  spe-  also  make  payment  for  the  firm  of  the 
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ther  limitations  of  usage,  although  the  general  usage  of  mer- 
chants would  impose  *Tery  little  other  restriction  tlian  *174 

joint  debts ;  Innes  v,  Stephenson,  1  Moody  Pierce,  17  Mass.  628 ;  McLellan  v.  Cum- 
&R.  145;  Tyson  v.  Pollock,  1  Barr,  87^;  berland  Bank,  24  Me.  666  ;  Mason  v. 
Cheap  V.  Cramond,  4  B.  &  Aid.  668;  Jouett,  2  Dana,  107;  Hosack  v.  Rogers, 
Arerell  o.  Lyman,  18  Pick.  861.  See  8  Paige,  229.  And  even  a  release  under 
CampbeU  v.  Mathews,  6  Wend.  651 ;  he  seal  to  one  partner  may,  it  seans,  be  accom- 
may  compound  them ;  Doremus  v.  Mo-  panied  with  such  provisos  and  conditions 
Cormick,  7  Gill,  49,  65.  See  Ex  parte  as  to  confine  its  operation  to  that  one 
Slater,  6  Yes.  146 ;  or  he  may  take  a  re-  partner  alone,  and  prevent  it  fh)m  dls- 
lease  of  them,  which,  though  made  to  charging  the  firm.  Solly  v,  Forbes,  4 
himself  personally,  and  even  though  pro-  Moore,  448 ;  2  Brod.  &  B.  88.  See  the 
Tiding  that  those  bound  with  him  shall  language  of  Shaw,  C.  J.,  in  Wiggin  v. 
not  be  released  (see  Eyerard  v.  Heme,  Tudor,  28  Pick.  444,  445. 
Litt.  191;  Cocks  v.  Kash,  9  Bing.  841),  Upon  the  same  principle,  if  two  are  ar- 
will  yet  be  a  complete  discharge  of  the  rested  on  a  joint  ca,  sa,  for  the  amount  of 
whole  firm.  Hammon  v.  Roll,  March,  the  damages  obtained  against  them  in  an 
202 ;  Nedham's  case,  8  Rep.  186 ;  Bower  action  of  trespass,  and  the  plaintiff  dis- 
17.  Twadlin,  1  Atk.  294 ;  Co.  Litt.  282  a ;  charges  one  of  them  upon  his  giving  him 
Collins  V.  Prosser,  1  B.  &  C.  682 ;  Tuck-  his  promissory  note,  this  discharge  of  one 
erman  v.  Newhall,  17  Mass.  581 ;  American  operates  as  a  release  of  both  the  defend- 
Bank  v.  Doolittle,  14  Pick.  126 ;  Wiggin  ants.  Ballam  v.  Price,  2  J.  B.  Moore,  285. 
V,  Tudor,  23  id.  444 ;  United  States  v.  See  Foster  v.  Jackson,  Hob.  59.  In  like 
Thompson,  Gilpin,  614 ;  Barson  v.  Kin-  manner,  if  one  of  two  joint  debtors,  who 
caid,  8  Penn.  State,  67 ;  Willings  v.  Con-  is  in  execution,  obtains  his  discharge  from 
sequa.  Pet  C.  C.  801,  807 ;  Brown  v,  the  creditor,  the  debt  is  thereby  satisfied 
Marsh,  7  Vt  827 ;  Gray  v.  Brown,  22  as  to  the  other  debtor  also.  Clark  v,  Clem- 
Ala.  262.  But  a  release  to  one  partner,  ent,  6  T.  R.  626;  4  N.  H.  175;  Abel  v. 
made  with  reference  to  a  joint  debt,  to  Forgue,  1  Root,  502.  The  partner  may 
have  the  efi^t  of  discharging  the  firm,  also  receive  payment  of  the  debts  due 
must  be  a  technical  one  under  seal.  Shot-  to  the  partnership ;  Anon.  12  Mod.  447 ; 
weU  V.  Miller,  Coxe,  181 ;  Shaw  v,  Pratt,  Duff  v.  The  East  India  Company,  15  Yes. 
22  Pick.  806;  Walker  v.  McCulloCh,  4  198;  Tomlin  v,  Lawrence,  8  Moore  & 
Greenl.  421 ;  Harrison  v.  Clare,  2  Johns.  P.  655 ;  M'Kee  v,  Stroup,  Rose,  291 ; 
449 ;  Rowley  v.  Stoddard,  7  id.  207 ;  De  Gregg  v.  James,  Breese,  107 ;  Tandes  v, 
Zeng  p.  Bailey,  9  Wend.  886 ;  Catskill  Le&vour,  2  Blackf.  871 ;  Allen  v.  Farring- 
Bank  v.  Messenger,  9  Cowen,  87 ;  Lunt  ton,  2  Sneed,  526 ;  Porter  v,  Taylor,  6 
V.  Stevens,  24  Me.  584.  Hence  a  covenant  Moore  &  S.  156 ;  King  v.  Smith,  4  Car. 
with  one  partner  not  to  sue  him  wiU  not  ft  P.  108 ;  Brasier  v.  Hudson,  9  Sim.  1. 
discharge  his  copartners,  since  such  an  See  Henderson  v.  Wild,  2  Camp.  661 ; 
agreement  of  itself  evinces  an  intention  Pritchard  t;.  Draper,  1  Rus.  &  M.  191 ; 
on  the  part  of  the  partnership  creditor  to  Jacaud  v.  French,  12  East,  817 ;  he  may 
avoid  the  effiscts  of  a  technical  release  to  compromise  them ;  Plerson  v.  Hooker,  8 
one  of  the  firm.  Hutton  v.  Eyre,  6  Taunt.  Johns.  70 ;  Cunningham  v.  Littlefield,  1 
289;  Bank  of  Chenango  v,  Osgood,  4  Edw.  Ch.  104;  Doremus  v,  McCormick, 
Wend.  607;  Dran  v.  Newhall,  8  T.  R.  7  Gill,  49,  65;  or  he  may  release  them, 
168 ;  Couch  p.  Mills,  21  Wend.  424 ;  and  this  even  by  deed.  But  though  a 
Chandler  9.  Herrick,  19  Johns.  129;  partner  may  release  a  joint  debt  in  his 
Goodnow  V.  Smith,  18  Pick.  416 ;  Shed  v.  own  name  only,  a  covenant  by  him  per- 
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*  175    that  already  implied  by  the  *  requirement  that  these  acts 
should  always  be  within  the  regular  business  of  the  firm,  (x) 

sonally  not  to  sue  ft  debtor  of  the  partner-  release  to  the  acceptor  of  any  action  that 
ship,  does  not  amount  to  a  release  of  the  might  have  been  brought  upon  the  bill, 
debt,  nor  prevent  the  firm  from  bringing  notwithstanding  any  fraud  on  the  part  of 
an  action  ibr  it  in  the  names  of  all  the  the  single  partner  as  against  his  copart- 
partners.  In  such  case  the  remedy  of  the  ners.  Richmond  v.  Heapy,  1  Stark.  202 ; 
partnership  debtor  is  against  the  coYenant-  Johnson  v.  Peck,  8  id.  66 ;  Sparrow  v, 
ing  partner  for  the  breach  of  oorenant.  Chisman,  0  B.  ft  C.  241.  Upon  the  same 
Walmsley  v.  Cooper,  8  Per.  ft  D.  149.  principle,  one  partner  may  suspend  pro- 
One  partner  has  power  to  represent  and  ceedings  in  an  action  by  the  firm.  Har- 
to  act  for  the  firm  in  legal  proceedings,  wood  v.  Edwards,  cited  in  Qow  on  Part. 
Thus,  one  partner  may  fi>r  himself  and  65.  See  Loring  v.  Brackett,  8  Pick.  408. 
his  copartner  sign  a  note  for  the  weekly  Hence,  if  for  a  preyious  debt  one  partner 
payment  under  the  Lords'  Act  Meux  v,  draw  a  bill  upon  a  debtor  of  the  firm, 
Humphrey,  8  T.  R.  26 ;  Burton  v.  Issitt,  which  is  accepted  by  him,  and  is  taken 
5  B.  ft  Aid.  267.  So,  if  two  partners  by  the  partner  in  payment,  this  is  giring 
commence  an  action,  one  may  release  the  time  to  the  debtor,  though  the  bill  was 
subject  matter  of  it,  which  release  will  be  drawn  in  that  one  partner's  name  alone, 
binding  upon  his  copartner,  and  operate  as  and  the  debtor  cannot  be  sued  foot  the 
a  bar  to  tiie  action.  Barker  v,  Richardson,  amount  of  the  debt  till  the  bill  has  arriyed 
1  Younge  ft  J.  862 ;  Arton  v.  Booth,  4  J.  at  maturity  and  been  dishonored.  Tomlin 
B.  Moore,  192 ;  Fumival  v.  Weston,  7  id.  v.  Lawrence,  8  Moore  ft  P.  686.  So,  in 
866 ;  Jones  v.  Herbert,  7  Taunt.  421 ;  an  action  agamst  the  firm,  one  partner 
Wilson  V.  Mower,  6  Mass.  411.  So,  if  a  may  lenter  an  appearance  for  the  rest 
bill  is  drawn  by  a  firm,  and  one  of  the  D.  arguendo,  Harrison  v.  Jackson,  7  T.  K 
partners  agrees  with  the  acceptor  to  pro-  206 ;  Bennett  v.  Stickney,  17  Vt.  681 ; 
Tide  for  it  when  due,  this  operates  as  a  Taylor  r.  Coiyell,  12  S.  ft  R.  248,  260. 


{x)  Anon.  2  Ca.  Ch.  88;  16  Vin.  Ab.  Reynolds,  8  Ala.  69.    And  though  ereiy 

242;  Ex  parte  Agace,  2  Cox,  812;  JAr-  partner  has  an  implied  authority  to  borrow 

ingston  v.  Rooserelt,  4  Johns.  261 ;  Law-  money  generally,  he  is  not  thereby  neces- 

rence  v.  Dale,  8  Johns.  Ch.  28 ;  17  Johns,  sarily  empowered  to  bind  the  firm  by  a 

427 ;  Rogers  v.  Batchelor,  12  Pet.  221 ;  loan  of  money  ibr  the  purpose  of  increas- 

Eastman  v.  Cooper,  16  Pick.  276 ;  Marsh  ing  the  fixed  capital  of  the  concern.  Fish- 

V.  Gold,  2  id.  286;  Nichols  v.  Hughes,  2  erv.  Tayler,  2  Hare,  218.    See  Greenslade 

Bailey,  109 ;  Thomas  v.  Harding,  8  Greenl.  v.  Dower,  7  B.  ft  C.  686.    So,  notwith- 

417 ;  Walcott  v.  Canfleld,  8  Conn.  198;  standing  the  power  of  disposal  which  each 

Wagnon  v.  Clay,  1  A.  K.  Marsh.  267 ;  partner  possesses  with  respect  to  the  joint 

Goode  V,  Linecum,  1  How.  (AGss.)  281 ;  property,  he  cannot  gire  it  away.    Daniel 

Goodman  v.  White,  26  Miss.  168.    The  v.  Daniel,  9  B.  Mon.  196.    Finally,  the 

giyingof  guarantees  for  the  debts  of  third  manner  in  which  a  particular  firm  has 

parties  is  not  a  part  of  the  regular  course  of  been  in  the  habit  of  managing  its  business, 

business  of  an  ordinary  mercantile  hous6,  may  greatly  rary  and  enlarge  the  power 

and  is  not,  therefore,  within  the  power  which,  under  ordinary  circumstances,  that 

of  one  partner.    S^  post,  §  4.    Nor  is  the  particnUu*  trade  would  confer  upon  one 

receiying  of  notes  fear  other  persons  and  partner.    See  Woodward  o.  Winshlp,  12 

undertaking  to  collect  them.    Hogan  v.  Pick.  480. 
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And  if  a  contract  be  made  by  one  partner  in  the  name  of  the  firm 
with  a  stranger,  if  the  transaction  is  foreign  to  the  usual  course  of 

See,  hower^r,  cdMm^  Haslet  r.  Street,  2  choice  of  asBignees,  and  to  sign  the  cer- 

McCord,  810 ;  Loomis  v,  Fienon,  Harp,  tiflcate,  &c,  for  the  partnership ;  Ex  parte 

470;  Hills  o.  Boss,  8  Dallas,  881,  note;  Biitchell,  atpra;  Ex  parte  Shaw,  supra; 

Bright  V,  Sampson,  20  Tex.  21.    It  seems,  he  may  sign  a  petition  presented  for  a 

that  serrioe  of  process  should  be  made  hearing.     See  Ex  parte  Morg&n,  Buck, 

on  each  partner  personalty.    Moredon  r.  109 ;  Ex  parte  Cox,  1  Glyn  &  J.  865  n. ; 

Wyer,  6  IC  &  0. 278,  and  note ;  Demoss  Ex  parte  Fifb,  2  Mont  &  A.  577 ;  and  he 

9.  Brewster,  4  8.  ft  M.  661.    See  Bennett  may  bind  the  firm  in  all  other  proceedings 

p.  Stidmey,  tupra;  Phelps  p.  Brewer,  9  in  bankruptcy,  except  in  the  case  of  a 

Cush.  890.     In  equity,  howeyer,  where  petition  for  a  fiat,  in  which  all  the  part- 

ooe  of  two  partners  was  abroad,  servioe  ners  must  join.    Buckknd  v,  Newsame,  1 

of  sabpcsna  upon  the  other  partner  has  Taunt  477 ;  Ex  parte  Peele,  Buck,  457 ; 

been  held  good  serrioe  upon  both.    Gar-  Arch.  B.  L.,  Vol.  2,  p.  5.    See  Pierce  v. 

ringtcm  V,  GantUlon,  Bunb.  107 ;  Ck>les  v,  Stockwell,  11  Cush.  286.    One  partner 

Gnmey,  1  Madd.  187.    And  in  Lansing  v.  may  also  bind  the  firm  \ff  efi^ting  in- 

ITKillup,  7  Cowen,  416,  serrioe  of  dec-  suranoes  upon  the  joint  property.    But  a 

laradoo  upon  one  of  a  firm  of  attorneys,  part  owner  has  no  such  implied  authonty. 

whoee  name  did  not  appear  on  the  record  Hooper  v.  Lusby,  4  Camp.  66.    See  Lrying 

•s  attorney  for  the  defendant,  the  business  v.  Excelsior  Fire  Ins.  Co.,  1  Bosw.  607 ; 

of  Uie  firm  being  done  in  the  name  of  the  Qrares   v.  Boston   Marine   Ins.   Co.,  2 

other  partner,  was  yet  held   good  and  Cranch,  419 ;  Foster  o.  United  States  Ins. 

regular  senrioe.     See,  conlmt  Toung  v.  Co.,  11  Pick.  85.    One  partner  may  also, 

Goodaon,  2  Russ.  255.    The  power  of  one  iu  the  course  of  the  joint  business,  take 

partner  to  act  for  the  firm  in  the  matters  a  guaranty,  which,  if  so  intended,  shall 

incident  to  a  suit,  finds   an   exception  enure  to  the  benefit  of  the  firm.    Garrett 

(founded,  for  the  most  part,  upon  a  purely  v.  Handley,  4  B.  ft  C.  664 ;  Walton  v, 

technical  reason)  in  this,  that  one  partner  Dodson,  8  Car.  ft  P.  162.    One  partner 

cannot  by  Tirtue  of  his  implied  authority^  has  also  fpower  to  appoint  an  agent  to 

eonfoss  judgment  in  the  name  of  the  firm,  transact  the  joint  business,  and  to  bind  the 

nor  consent  to  an  order  for  tiiat  purpose,  partnership  by  his  acts  relatire  thereto. 

See  next  note.    As  in  legal  proceedings  TiUier  p.  Whitehead,  1  Dallas,  269 ;  Lucas 

generally,  so  in  those  under  the  Bankrupt  v.  Bank  of  Darien,  2  Stewart,  280,  297 ; 

Laws,  the  act  of  one  partner  is  the  act  of  Coons  v.  Benick,  11  Tex.  184.    See  Bob- 

his  partnership.    Thus,  to  sustain  a  fiat,  inson  v.  Hofhian,  4  Bing.  562.    So,  also, 

one  partner  may  make  affidavit  of  debt,  where  a  partnership  is  by  name  empowered 

and  execute  the  usual  bond ;  Ex  parte  to  act  for  a  third  party,  one  partner  may 

Hodgkinson,  19  Yes.  291 ;  2  Rose,  174 ;  execute  the  agency  so  as  to  bind  the  prin- 

Ex  parte  Peele,  Buck,  457 ;  he  may  "proTe  cipal.    Gordon  v.  Buchanan,  5  Terger,  71, 

a  debt,  rote  in  the  choice  of  assignees,  82 ;  Beck  o.  BCartin,  2  McMuUan,  260 ; 

and  sign  the  certificate,"  in  behalf  of  the  Kennebec  Co.  v.  Augusta  Ins.  &  Bank  Co., 

firm ;  per  Lord  Eldon  in  Ex  parte  Hodg-  6  Gray,  204.    But  from  a  general  power  of 

kmaon,  19  Yes.  298 ;  Ex  parte  Mitchell,  attorney  granted  to  one  of  two  partners  the 

14  id.  597 ;  Ex  parte  Shaw,  1  Glyn  ft  J.  other  can  derire  no  authori^. '  Edmiston 

129;  Ex  parte  Bank,  2  id.  868;  Ex  parte  v.  Wright,  1  Camp.  88.    These  powers  of 

Hall,  1  Rose,  2 ;  Ex  parte  Bignold,  2  Mont  a  partner  exist,  though  some  of  the  part- 

4  A.  656;  he  may,  by  power  of  attorney,  ners  be  secret  or  dormant.    Wuiship  v, 

anthorixe  some  third  person  to  Tote  in  the  Bank  of  the  United  States,  5  Pet  529 ; 
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dealing  with  the  firm,  this  circumstance  lays  on  the  stranger  the 
duty  and  responsibility  of  inquiring  and  ascertaining  whether  the 
partner  has  the  authority  of  the  firm,  (psx) 

8.  Of  the  Patver  to  Submit  to  Arbitration. 

*  176  *  A  seeming  exception  exists  in  relation  to  arbitration ;  for 
while  a  copartner  may  create  a  debt^  or  pay  a  debt,  or  com- 
promise a  debt,  or,  in  good  faith,  deal  with  it  in  any  other  way,  the 
one  thing  which  it  is  said  he  cannot  so  do  as  to  bind  his  copartners, 
is  to  submit  the  debt  to  arbitration,  (y)    Of  the  reasons  given  for 

Swan  V.  Steele,  7  East,  210;  Wintle  v,  power.  The  release  maj  be  aroided  if 
Crowther,  1  Gromp.  &  J.  816 ;  though  fraudulent,  but  the  question  of  fraud  can 
it  has  been  kefd,  that  if  there  be  advai  onlj  be  tried  by  jury."  The  effect  of 
fraud  in  the  original  ibrmation  of  the  stipulations  between  partners  upon  the 
partnership,  a  dormant  partner  who  has  power  of  any  one  or  more  of  them,  when 
received  none  of  the  funds,  will  not  be  those  stipulations  are  known  to  third  par- 
liable  to  creditors  upon  contracts  made  ties,  we  have  already  considered.  See 
by  the  ostensible  partners.  Mason  v.  Con-  anUf  ch.  6,  §  8.  For  their^eflect  when  un- 
nell,  1  Whart.  881 ;  Wood  r.  Connell,  2  known,  see  post,  ch.  7,  §  7. 
id.  642.  Nor  does  it  affect  the  power  of  (xr)  Calwalladerv.Kroe8en,22Md.204. 
each  partner,  tliatthe  partners  are  tms-  (y)  And  this  continues  true,  whether 
tees,  and  that  the  joint  business  is  carried  the  submission  be  under  seal  or  not. 
on  for  the  benefit  of  their  cestui  que  trusts.  Stead  v.  Salt,  8  Bing.  101.  But  see  Hal- 
Thicknesse  v.  Bromilow,  2  Cromp.  &  J.  lack  v.  March,  26  111.  48,  and  cases  there 
426.  As  to  the  effect  of  fraud,  see  Dick-  cited.  A  firm  of  five  members  declared 
son  V.  Alexander,  7  Ired.  4;  Emerson  v.  against  the  defendant  for  work,  labor, 
Harmon,  14  Me.  271 ;  Bascom  v.  Toung,  materials,  &o.  The  defendant  pleaded  the 
7  Misso.  1,4;  Steel  v.  Jennings,  Cheves,  general  issue,  and  put  in  an  award  upon 
188 ;  M'Eee  v.  Stroup,  Bice,  291.  See  the  matter  touching  which  the  action  had 
Halls  V.  Coe,  4  McCord,  186 ;  Henderson  been  brought.  The  articles  containing 
V.  Wild,  2  Camp.  661 ;  Jones  v,  Herbert,  the  submission,  however,  were  signed  by 
7  Taunt.  421;  Arton  v.  Booth,  4  J.  B.  only  three  of  the  partners.  Held,  that 
Moore,  192 ;  Fumival  v,  Weston,  7  id.  the  submission  was  insufficient  and  could 
866 ;  Bignold  v.  Waterhouse,  1  Maule  &  not  bind  the  firm.  Hambidge  o.  De  La 
S.  266;  Farrar  v.  Hutchinson,  9  A.  ft  E.  Crou^,  8  C.  B.  744,  746.  In  Adams  v, 
641;  Loyd  v.  Freshfield,  2  C.  ft  P.  826;  Bankart,  1  Cromp.  M.  ft  R.  686,  Lord 
Barker  v,  Richardson,  1  Tounge  ft  J.  862;  Abinger,  C.  B.,  said :  "I  think  we  have 
Mountstephen  v.  Brooke,  1  Chitty,  891.  sufficient  authority  for  saying,  that  one 
In  Eastman  v.  Wright,  6  Pick.  828,  Mor>  partner  cannot  bii^d  another  by  a  sub- 
ton,  J.,  said :  *'  In  England,  when  a  nom-  mission  to  arbitration,  without  the  assent 
inal  plaintiff,  or  one  of  several  plaintifib,  of  the  latter."  Karthaus  v.  Ferrer,  1  Pet 
releases  an  action  in  fraud  of  the  party  in  228 :  Gibson,  C,  J.,  in  Harper  v.  Fox,  7 
interest,  the  court  directly  interfere  and  Watts  ft  S.  148 ;  Buchanan  o.  Curty,  19 
set  aside  the  release.  But  in  this  State  John,  187, 14 ;  Harrington  v.  Higham,  18 
the   courts  have  never  exercised  that  Barb.  660 ;  Bucboz  v.  Qran^jean,  1  Mann. 
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*  this,  one,  that  submission  to  arbitration  is  no  mercantile  *  177 
transaction  and  could  not  have  entered  into  the  minds  of 
the  partners  when  entering  into  partnership,  seems  to  us  to  beg 
the  question,  and  to  be  a  yerj  feeble  reason  ;  (z)  and  another,  that 
it  may  compel  the  partners,  by  force  of  the  award,  to  do  things 
never  contemplated  by  them,  and  in  no  sense  mercantile,  seems  to 
have  little  more  force,  (a)  The  true  reason  is,  that  the  law,  while 
it  favors  arbitration  in  many  respects  and  ways,  on  the  other  hand 
is  jealous  of  it.  The  courts  are,  or  until  i^  very  recent  period  (b) 
have  been,  unwilling  to  enforce  or  sanction  an  agreement  by  which 
parties  are  compellable  to  renounce  the  perfectiy  impartial  and  well 
constituted  tribunal  which  is  open  to  all  the  public,  for  one  which 
the  parties  construct  themselves,  and  which  is  open  to  very  many 
possibilities  of  error,  (c;) 

(Mich.)  867;  Wood  p.  Shepherd,  2  Patton  serenlly.     Qaziand  v.  Noble,  1   J.  B. 

ft|H.  442;  Jones  v.  BaUey,  5  Cal.  845.  Moore,  187. 

See  Boyd  o.  Emmenon,  2  A.  ft  E.  184;  (z)  Stead  r.  Salt,  8  Bing.  108;  Adams 

SkUlings  9.  Coolidge,  14  Mais.  43,  45;  v.  Bankart,  1  Cromp.  M.  ft  R.  681. 

Biartm  i;.  Thrasher,  20  Vt.  460.    Bespect-  (a)  In  Boyd  v.  Emmerson,  2  A.  ft  E. 

ing  the  mode  of  showmg  the  authority  of  184,  one  question  nused  was,  whether  one 

one  partner  to  bmd  his  firm  by  a  submis^  partner  could  bind  his  copartners  by  a 

sion,  Lord  Abinger,  C.  B.,  said,  in  Adams  parol  submission  to  arbitration.  The  court 

V.  Bankart,  supra:  "  I  do  not  mean  to  say  did  not  think  it  necessary  to  decide  the 

that  such  assent  must  be  given  in  any  point.  The  argument  of  counsel,  howerer, 

particularformof  words,  or  that  it  requires  infayor  of  this  power  in  one  partner  is 

to  be  under  the  hand  of  the  copartner ;  all  worthy  of  attention, 

that  is  necessary  is,  that  there  should  be  (6)  See  fbr  cases  questioning,  and  to 

some  evidence  of  an  actual  authority  con-  some  extent  oyerruling,  the  ancient  prin- 

ferred."    And  Parke,  B.,  in  the  same  case :  ciple,  that  the  courts  will  not  enforce  an 

"I  am  entirely   of   the  same   opinion,  agreement  to   refer,  Scott  v.  Avery,  8 

The  authority  to  bind  a  partner  to  submit  Exch.  487,  20  Eog.  Law  ft  Eq.  827,  8 

to  arbitration  does  not  flow  ih>m  the  rela-  Exch.  497,  20  Eng  L.  ft  Eq.  884,  5  H.  L. 

tion  of  partnership,  and,  where  it  is  relied  Cas.  811,  86  Ehg.  L.  ft  Eq.  1, 18 ;  laving- 

npon,  it  must,  like  every  other  authority,  stone  v.  BaHi,  6  Ellis  ft  B.  182,  80  Eng. 

be  proved  either  by  express  evidence,  or  L.  ft  Eq.  279;  Horton  v.  Soyer,  4  H.  ft 

by  such  circumstances  as  lead  to  the  pre-  N.  648;  Russell  v.  Pellegiini,  6  Ellis  ft 

sumption  of   such  an  authority  having  B.  1020,  88  Eng.  L.  ft  Eq.  99.    See,  also, 

been  conferred."  Cobb  v.  New  Enghmd  Mut.  M.  Ins.  Co.» 

When  a  submission  is  made  of  all  mat-  6  Gray,  192,  204.    An  English  statute,  17 

ters  of  difference  between  an  individual  ft  18  Vict  c.  125,  §  11,  provides,  that  when 

and  a  partnership,  it  includes  only  such  tiiere  is  such  an  agreement,  and  an  action 

matters  as  are  in  dispute  between  that  in-  is  brought  in  vi(^tion  of  it,  the  court  may 

dividual  and  the  partnership  jointly,  and  grant  a  rule  to  stay  proceedings,  at  the  re- 

not  those  in  dispute  between  that  indl-  quest  of  the  defendants.    See  post,  p.  247. 

Tidual  and  one  or  more  of  the  partners  ^(c)  Harrington  v.  Higham,  18  Barb.  660. 
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Hence  both  law  and  equity  have  refused  to  permit  a  partner  bo 
to  bind  himself  and  his  copartners  by  an  agreement  to  submit  a 
question  as  to  oust  them  of  their  jurisdiction.  But  if  a  partner 
made  such  a  submission ,  and  it  was  followed  by  an  award,  and 
the  award  and  submission  were  honest  and  reasonable,  and  the 
partner  thereon  agreed  that  his  firm  should  do  the  thing  awarded, 
we  think  this  would  now  be  held,  in  equity  at  least,  as  obligatory 
on  the  partnership,  (d) 

Indeed,  if  all  the  partners  agreed  to  submit  a  question  to 
referees,  and  then  refused  to  perform  their  promise,  this  promise, 
made  by  the  whole,  might  not  only  be  enforced  by  decree  for 
specific  performance,  but  it  would  be  a  good  contract  at  law,  as  all 
such  agreements  to  refer  are,  and  the  party  refusing  might 
*  178  be  *  sued  for  his  breach  of  promise,  (e)  And  in  some  of 
our  States,  the  power  of  a  partner  to  bind  the  partnership 
by  his  unsealed  agreement  to  refer  a  question  in  which  the  part- 
nership was  interested,  has  been  held  as  matter  of  law.  (/)  And 
we  have  some  doubt  whether  any  of  our  courts  might  not  now  be 
expected  to  sustain  such  a  submission,  if  it  were  in  itself  unob> 
jectionable. 

4i.  Cfihe  Power  to  Affix  a  Seal. 

The  contracts  of  a  firm  should  be  unsealed ;  for,  on  this  point, 
the  common  law  certainly  controls  the  law  of  partnership.  No 
partnership  has  a  seal,  and  no  partner  can  affix  the  seals  of  his 
copartners,  or  of  any  of  them,  without  their  express  authority. 
While  this  seems  to  be  a  settled  rule,  there  has  been  a  great  extent, 
and  some  variety  of  adjudication,  in  r^ard  to  it ;  as  we  show  in 

(d)  Buduman  v,  Curry,  19  Johns.  187.  and  B.  sabmits  for  himself  and  C,  and 

(a)  So,  if  one  member  of  a  firm  enter  there  be  an  award  that  B.  shall  pay;  this 

into  a  submission  in  behalf  of  himself  and  is  good,  thoagfa  C.  be  a  stranger."  Strang- 

his  partners,  and  undertake  that  the  co-  ford  v.  Green,  2  Mod.  228;  McBride  o. 

partnership  shall  perform  the  award,  the  Hagan,  1  Wend.  826,  886 ;  Buchanan  v. 

acting  partner  is  bound,  though  the  firm  Curry,  19  Johns.  187,  148 ;  Armstrong 

is  not ;  and  a  reflisal  by  his  copartners  to  v,  Bobinson,  6  Gill  &  J.  412, 422 ;  Wood 

be  bound  by  the  arbitration  will  be  a  breach  v.  Shepherd,  2  Fatten  &  H.  442 ;  Jones  o. 

of  that  partner's  promise,  for  which  he  Bailey,  6  Cal.  846. 

may  be  held  liable  in  damages.    Thus,  in  {/)  Southard  v.  Steele,  8  B.  Mon.  485; 

Com.  Dig.  Arbitrament  (D.  2),  it  is  said :  Taylor  v.  Coryell,  12  S.  &  B.  248 ;  Wilcox 

*'If  there  be  a  controrerBy  between  A.  of  v.  Singletaiy,  Wright,  420. 
the  one  par^  and  B.  and  C.  of  the  other, 
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the  note.  (^ )    Perhaps  the  old  technical  rule,  that  the 

*  authority  to  seal  must  be  by  seal,  (A)  would  not  be  strictly    *  179 

{g)  The  oontraiy  leenu  to  hare  been  Hence,  custom-booBe  bonds,  signed  and 

hdd,  in  one  niti  prios  cue,  Mean  v.  Sero-  sealed  by  one  partner,  though  in  the  name 

cold,  cited  by  Dampier,  arguendo,  in  Harri-  of  and  for  duties  on  goods  imported  by 

son  9.  JacksoD,  7  T.  R.  208.    But  fiv  an-  and  belonging  to  the  partnership,  are  yet, 

tiboritles  against  the  power  of  a  partner  to  at  common  law,  not  binding  on  the  finn, 

bind  his  Ihrm  by  a  seal,  see  Thomason  v.  but  only  on  the  executing  member.    Tom 

Frere,  10  East,  418 ;  Metcalfc  v.  Bycrolt,  v.  Goodrich,  2  Johns.  218 ;    Walden  o. 

6  Maule  &  8.  76 ;   HaU  v.  Bainbridge,  1  Sheibuxne,  16  id.  409,  428 ;  United  States 

Han.  &  O.  42;  McKee  v.  Bank  of  Ht  v.  Astley,  8  Wash.  C.  C.  606.    But  so 

Pleasant,  7  Ohio,  176;   McNaughten  o.  much  practical  inconyenienoe  has  been 

Parbidge,  11  id.  228 ;  Trimble  v.  Coons,  Ibund  to  result  ihnn  this  application  of  the 

2  A.  K.  Marsh.  876 ;  Southard  v.  Steele,  8  doctrine  that  by  act  of  Congress  of  March, 

T.  B.  Hon.  486;  Gerard  v.  Basse,  1  DalL  1, 1828,  ttat  2,  ch.  21,  J  26,  it  was  pro- 

119 ;  Hart  o.  Withers,  1  Penn.  State,  286 ;  Tided  that  any  bond  to  tiie  United  States, 

Green  o.  Beals,  2  Caines,  264 ;  Clement  v  entered  into  for  the  payment  of  duties  by 

Bmsh,  8  Johns.  Cas.  180;  Skinner  r.  Day-  a  merchant  belonging  to  a  firm,  in  the 

ton,  19  Johns.  618 ;  Mills  v.  Barber,  4  Day,  name  of  such  firm,  shall  equally  bind  the 

428 ;  Garland  v.  Daridson,  8  Munf.  189 ;  partner  or  partners  in  trade  of  the  person 

Tuttie  V,  Eskridge,  2  id.  880 ;  Shelton  v.  or  persons  by  whom  such  bond  shall  hare 

Pollock,  1  Hen.  &  M.  422 ;  Posey  r.  Bui-  been  executed.   8  U.  S.  Statutes  at  Large 

Utt,  1  Blackf.  99 ;  Fisher  v.  Tucker,  1  Mo-  (ed.  1846),  787. 

Cord,  Ch.  169 ;   Nunnely  o.  Doherty,  1  The  same  principles  of  the  common  Uw 

Terg.26;  Blackburn  v.  McCallister,  Pedk,  which  operate  to  disable  a  partner  from 

871 ;  Anon.  Taylor,  118 ;  Anon.  2  Hay  w.  Unding  his  copartners  by  specialty,  must, 

99;   Person  v.  Carter,  8  Murphy,  8!21;  it  should  seem,  still  more  completely  in* 

Gsse  of  James  Taylor,  1  Browne,  Pa.  App.  capacitate  him  to  bind  them,  without  their 

Izziii. ;  Cady  v.  Shepherd,  11  Pick.  400;  distmct  assent,  by  a  Yoltmtaiy  confession 

Van  Deusen  v,  Blum,  18  id.  229 ;  United  of  Judgment    A  fortiori,  he  cannot,  by 

States  V.  Astley,  8  Wash.  C.  C.  606;  Yirtne  of  his  implied  power,  authorize 

Fleming  v,  Dunbar,  2  Hill,  S.  C.  682;  another  to  do  it,  eren  though  the  author- 

Sloo  o.  State  Bank  of  Blinois,  1  Scam,  ily  be  not  tmder  seal.    Green  v,  Beals,  2 

441 ;  Cummins  v,  Cassily,  6  B.  Mon.  76;  Caines,  264 ;  Crane  v.  Frendi,  1  Wend. 

Montgomeiy  v,  Boone,  2  id.  244 ;  Button  811 ;  McBride  v.  Hagan,  id.  886 ;  Graze- 

V.  Hampson,  Wright,  0. 98 ;  Ford  v.  Haft,  brpok  v.  M'Creedie,  9  id.  487 ;  Waring  v. 

id.  118;  Layton  v.  Hastings,  2  Harr.  147 ;  Robhison,  1  Hoff.  Ch.  624 ;   Gerard  v. 

Morris  v.  Jones,  4  id.  428;  Albers  v.  Wilk-  Basse,  1  Dall.  119 ;  McKee  v.  Bank  of  Mt. 

inson,  6  GUI  &  J.  868 ;  Lucas  v.  Sanders,  Pleasant,  7  Ohio,  176 ;  Remington  v.  Cum* 

1  MAMniUn,  811 ;   Napier  v.  Catron,  2  mmgs,  6  Wise.  188 ;  Hull  v.  Gamer,  81 

Humph.  684 ;  Smith  v.  Tupper,  4  Smedes  Missis.  146 ;  Lagow  v.  Patterson,  Bariow 

ft  M.  261 ;  Snyder  v.  May,  19  Penn.  State,  o.  Reno,  1  Bbudcf.  262 ;  Sloo  v.  The  State 

286;    County  v.  Gates,  26   Misso.  816.  Bank  of  HIinois,  1  Scam.  428;  Waring 


(A)  See  Steiglitz  v,  Egghiton,  Holt,  141 ;  Withers,  1  Barr,  286 ;  Pickering  v.  Holt, 

Berkeley  o.  Hardy,  6  B.  &  C.  866 ;  Trim-  6    Greenl.  160 ;    Blood   v.  Goodrich,  9 

Ue  V.  Coons,  2  A.  K.  Marsh.  876;  Cum-  Wend.  76, 76, 12  Id.  626. 
mina  v»  Cassily,  6  B.  lion.  74;  Hart  v. 
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*180    applied;   *but  generally,  at  least,  authorily  there  must 
*  181    be.  (t)    An  *  important  limitation  to  the  operation  of  the  rule 

V.  Robinson,  1  Hoff.  Ch.  525 ;  Harper  v.  Hawkshaw  v.  Parkins,  2  Swanst  548 
Fox,  7  Watts  &  S.  142;  Bitzer  v.  Shunk,  Trimble  v.  Coons,  2  A.  K.  Marsh.  875 
1  id.  840 ;  Cash  v.  Tozer,id.  519;  Overton  Williams  v.  Hodgson,  2  Harris  &  J.  474 
V,  Tozer,  7  Watts,  881 ;  Benne^  v.  Mar-  Layton  v.  Hastings,  2  Harrison,  147 ;  Skin- 
shall,  2  Mills,  486;  Grier  v.  Hood,  25  nor  v.  Dayton,  5  Johns.  Ch.  851, 19  Johns. 
Penn.  State,  480 ;  Morgan  v,  Richardson,  518 ;  Clement  v.  Brush,  8  Johns.  Cas.  180 ; 
16  Misso.  409 ;  Binnej  v.  Le  Gal,  19  Barb.  Gates  v.  Graham,  12  Wend.  58 ;  Jackson 
592 ;  per  Wilde,  C.  J.,  Hambidge  v.  De  v.  Stanford,  19  Geo.  14.  See,  howeTer, 
La  Croupe,  8  C.  B.  744.  See  Brutton  v.  Sellers  o.  Streator,  5  Jones,  261 ;  also, 
Barton,  1  Chitty,  707 ;  Kinnersley  v.  Mus-  ntpra,  note  («).  Thus,  if  one  only  of  three 
sen,  5  Taunt  264.  But  if  a  Toluntaiy  partners  execute  a  deed  of  assignment^ 
judgment  be  confessed  by  one  partner  purporting  to  convey  all  the  personal  prop- 
against  his  firm,  the  judgment  is  binding  erty  of  the  three  to  trustees  ibr  the  benefit 
upon  that  partner,  and  will  not  be  set  of  creditors,  such  a  deed  will  pass  the  share 
aside  upon  his  application.  Nor  will  it  be  of  the  executing  partner.  Bowker  v.  Bur- 
aUogether  set  aside  upon  the  application  of  dekin,  11  M.  &  W.  128.  See  Dntton  v. 
the  other  partners,  but  the  court  will  Morrison,  17  Yes.  198 ;  Hughes  v.  Ellison, 
amend  the  judgment  by  ordering  their  5  Misso.  468.  But  ifone  partner  executes 
names  to  be  struck  out,  and  otherwise  cor-  a  sealed  instrument  for  himself  and  his 
recting  it  so  that  they  shall  not  be  bound,  partners,  and  suit  is  brought  against  all, 
or  will  order  execution  to  be  served  on  there  can  be  no  recovery  in  that  suit 
the  person  and  estate  of  the  acting  partner  against  the  executing  partner.  Hart  v. 
only,  or  that  only  his  severs!  interest  in  Withers,  1  Penn.  State,  285.  So,  if  a  pari- 
the  partnership  property  shall  be  sold,  ner  signs  and  seals  a  deed  of  composition 
Motteux  V.  St  Aubin,  2  W.  Bla.  1188 ;  in  the  name  and  firm  of  himself  and  part- 
Green  V.  Seals,  2  Caines,  254 ;  Crane  v,  ner,  he  alone  is  entitled  to  bring  covenant 
French,  1  Wend.  811 ;  St  John  v.  Holmes,  theieon.  Metcalfe  v.  Rycroft,  6  Maule  & 
20  id.  609 ;  Gerard  v.  Basse,  1  Dall.  119;  S.  75.  See  Gates  v.  Graham,  12  Wend. 
Bitzer  v.  Shunk,  1  Watts  &  S.  840;  Har-  58.  By  contract  under  seal,  purporting  to 
per  V.  Fox,  7  id.  142 ;  Morgan  v.  Richard-  be  made  between  the  plaintifib  and  the 
son,  16  Misso.  409.  See  Grier  v.  Hood,  firm  of  B.  &  T.,the  former  agreed  to  erect 
25  Penn.  State,  480 ;  Smith  v.  Tupper,  4  a  certain  dam  for  the  uses  of  the  partner- 
Smedes  ft  M.  261 ;  Overton  v.  Tozer,  7  ship.  The  contract  was  signed  with  the 
Watts,  881 ;  Cash  v.  Tozer,  1  Watts  ft  S.  name  of  the  partnership  by  B.,  and  a  seal 
519.  See  Sloo  v.  State  Bank  of  Illinois,  1  afitxed  thereto.  HM,  that,  B.  not  having 
Scam.  428.  Though  one  partner,  by  the  authority  thus  to  bind  his  copartners,  the 
execution  for  his  copartners  and  himself  firm  were  not  liable  on  the  specialty,  bat 
of  a  sealed  instrument,  cannot  bind  them,  were  liable  on  an  implied  promise  ibr  the 
yet  he  always  binds  himself.  This  rule  is  work  done,  and  the  materials  furnished  by 
one  derived  from  the  law  of  agency,  and  the  plaintifib  to  their  benefit  Van  Deu- 
regards  each  partner,  not  as  standing  for  sen  r.  Blum,  18  Pick.  229.  See  Sellers  v. 
and  representing  the  partnership,  but  as  Streator,  5  Jones,  261 ;  Fox  v.  Norton,  9 
the  agent  of  all  his  copartners,  and  conse-  Mich.  207. 

quently  as  always  making  himself  liable,       (t)  It  seems  to  be  established  in  Eng- 

when,  from  want  of  sufficient  authority,  land  (and  this  is  also  the  doctrine  of  some 

he  fiuls  to  bind  those  for  whom  he  attempts  early  American  cases),  that,  to  bind  his 

to  act.    Elliot  0.  Davis,  2  Bos.  ft  P.  888 ;  copartners  by  specialty,  a  partner  must 
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occurs   in    proceedings   in  bankruptcy ;  (^ )   and   in    the    case 
of  a  release  to  a  joint  debtor  of  a  partnership  claim ;  in  both 

hare  ft  special  ftuthority  under  seal.    The  modification,  the  American   cases   haye 

requisite  authority  is  not  conferred  by  a  made    great    and    decided    innoyations. 

general  partnership  agreement  under  seal.  Thus,  in  most  of  the  States,  it  is  well  es- 

Harrison  v.  Jackson,  7  T.  B.  207 ;   Steig-  tablished,  that  a  partnership  will  be  bound 

litz  V,  Egginton,  Holt,  141 ;   Horsley  v.  by  a  deed  executed  by  one  partner  on  its 

Bush,  cited,  arguendo,  7  T.  B.  209.    See  behalf,  proyided  the  act  of  such  partner 

Williams  v.  Walsby,  4  Esp.  220 ;  Napier  haye  from  his  copartners  either  a  preyious 

p.  Catron,  2  Humph.  584.    Nor  does  the  parol  authority  or  a  subsequent  parol  rati- 

doctrine,  which  is  uniyersally  receiyed,  as  fication.    The  grounds  of  this  qualifica- 

well  in  this  country  as  in  England,  that  tion  of  the  old  rule  of  the  common  law  are 

one  partner  may  execute  a  yalid  deed  on  clearly  and  forcibly  stated  in  the  opinion 

behalf  of  his  firm,  if  his  copartners  are  of  Mr.  Chief  Justice  Jones,  in  Gram  v. 

present  and  consent    thereto,  constitute  Seton,  1  Hall,  262.    This  opinion  includes 

any  exception  to  the  general  rule ;  for,  in  a  yery  elaborate  reyiew  of  all  the  leading 

this  case,  the  act  of  the  executing  partner  authorities  upon  the  subject.    For  cases 

is  considered  the  act  of  all.    Loyelace's  supporting  the  doctrine  laid  down  in  Gram 

case,  W.  Jones,  268 ;   Shep.  Touch.  66 ;  v.  Seton,  see  Skinner  v.  Dayton,  19  Johns. 

Fitz.  Abr.  tit.  Feofifaient,  pi.  105;'  Com.  518,  5  Johns.  Ch.  861;  Smith  v,  Kerr,  8 

Dig.  Fait  (A.  2) ;   Bum  v.  Bum,  8  Ves.  Comst.  144;  Cady  v.  Shepherd,  11  Pick. 

578;  Ludlow  v.  Simond,  2  Caines  Cas.  1,  400;  Swan  v,  Stedman,  4  Met.  648;  Mc- 

42,  65;  MacEay  v.  Bloodgood,  9  Johns.  Naugliten  v.  Partridge,  11  Ohio,  223,  286; 

285 ;   McWhorter  v,  McMahan,  1  Clarke  Puryiance  v.  Sntherland,  2  Ohio  State, 

Ch.  400;   Halsey  v.  Whitney,  4  Mason,  478,486;  Person  v.  Carter,  8  Murph.  821 ; 

282;  Darst  r.  Roth,  4  Wash.  C.  C.  471;  Fleming  v,  Dunbar,  2  HiU,  S.  C.  582; 

Anthony  v.  Butler,  18  Pet  428,  488;  Hart  Lucas  v.  Sanders,  1  McMullan,  811;  Mc- 

V.  Withers,  1  Penn.  State,  285,  291 ;  Fich-  Cart  v.  Lewis,  2  B.  Mon.  267;  Darst  v, 

thom  V.  Boyer,  5  Watts,  159 ;   Oyerton  v.  Roth,  4  Wash.  C.  C.  471 ;  Bond  v.  Aitkin, 

Tozer,  7  id.  888 ;    Potter  v,  McCoy,  26  6  Watts  &  S.  165,  oyerrulmg  some  earlier 

Penn.   State,  458;   Flood   v.  Tandes,  1  cases  in  PennsyWania ;  Jackson  v.  Porter, 

Blackf.  102 ;   Modisett  v,  Llndley,  2  id.  2  Mart.  La.  200 ;  Drumright  v.  PhUpot, 

120;    Henderson    v.    Barber,  6    id.   28;  16  Ga.  424 ;  Price  v.  Alexander,  2  Greene, 

M'Arthur  v.  Ladd,  5  Ohio,  614,  517 ;  Pike  la.  427 ;  McDonald  v,  Eggleston,  26  Yt. 

V.  Bason,  21  Me.  287 ;  Fleming  v.  Dunbar,  154 ;  '  Gwinn  v.  Rooker,  24  Misso.  290 ; 

2  HiU,  S.  C.  588;  Freeman  v.  Carhart,  17  Johns  v.  Battin,  80  Penn.  State,  84;  Low- 

Geo.  348;  Lee  v,  Onstott,  1  Pike,  206,  ery  v.  Drew,  18  Texas,  786.    See,  also, 

218;  Day  t>.  Lafferty,  4  id.  450.    The  doc-  Bratton  v.  Burton,  1  Chitty,  707.     In 

trine  is  the  same  in  equity  as  at  law.  .Worrall  v.  Munn,  1    Selden,  221,  240, 

Bum  V,  Bum,  supra ;  1  Hoy.  Supp^  410.  Paige,  J.,  regards  the  tme  rule,  as  deriyed 

See  Smith  v.  Winter,  4  M.  &  W.  454 ;  Pal-  from  the  cases,  to  be,  that  a  prior  parol 
mer  v.  Justice  Assurance  Co.,  6  Ellis  ft   authority,  or  a  subsequent  parol  ratifica- 

B.  1015,  88  Eng.  L.  ft  Eq.  88.  While,  tion,  will  make  a  specialty,  executed  by 
then,  in  England,  the  common-law  doc-  one  partner  in  behalf  of  his  firm,  binding 
trines  in  reference  to  the  execution  of  upon  his  copartners,  when  the  act  in  ques- 
lealed  instraments  haye,  as  fiir  as  partners    tion  would  haye  been  yalid  if  no  seal  had 

are  concerned,  undergone  but  little,  if  any,  been  used.    Li  Illinois  and  Alabama  it  is 


(j)  See  oMbt,  p.  *  178,  note  (^). 
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*182    of  which  instanceB  one  *  partner  may  bmd  his  firm  and 

without  special  authority.  (&)    The  reason  for  the  general 

held  to  be  ft  preeninptioii  "  wairanted  by  (k)  The  rule  ftpplicable  to  &  release  Ij 

common  sense,  by  justice,  and  sound  rea-  one  partner  of  a  joint  daim  has  been  gen- 

0on,  as  well  as  by  the  principles  of  law,  erally  stated  thus :  "Though  one  partner 

that  all  the  signers  of  an  instrument,  in-  cannot  by  deed  bring  any  fresh  burden 

dicatmg,  upon  its  fkce,  an  intention  to  seal  upon  his  copartner,  he  may  bar  him  of  a 

it,  adopt  any  seal  or  scrawl  that  may  be  right  which  they  possess  jointly."    One 

annexed  to  the  name  of  one."    Davis  v.  reason  sometimes  giren  ibr  this  apparent 

Burton,  8  Scam.  41 ;  Witter  v.  McNiel,  id.  exception  to  the  general  doctrine  of  the 

488;    Hatch  v.  Crawford,  2  Porter,  64;  common  law  is,  that  inasmuch  as  a  debtor 

Herbert  o.  Hanrick,  16  AUu  681.    In  this  may  lawfhlly  pay  his  debt  to  one  partner, 

last  case  the  doctrine  of  Gram  v.  Seton  is  he  ought,  also,  to  be  able  to  obtain  a  dis- 

asserted.      In  Tennessee,  the   technical  charge  upon  due  payment    Another  rea- 

rule  of  the  common  law  is  strictly  adhered  son,  of  a  similar  nature,  is  suggested  by 

to,  and  no  partner  can  bind  his  copartner-  the  above  rule  itself,  which  is,  that  though 

ship  by  affixing  a  seal,  unless  he  be  spe-  a  release  be  under  seal,  yet  its  operation 

dally  empowered,  under  seal,  so  to  do.  is  not,  like  that  of  a  bond  or  of  a  deed,  to 

TurbeviUe  v.  Ryan,  1  Humph.  118;  Na-  expose  the  separate  persons  and  estates 

pier  V.  Catron,  2  id.  684.   See  Lambden  v.  (real  as  well  as  personal)  of  the  partners 

Sharp,  9  id.  224.    As  for  the  evidence  of  to  special  and  dangerous  liabilities.    But 

prior  authori^,  or  subsequent  ratification  probably  the  true,  though  technical,  foun- 

firom  which  a  jury  may  infer  the  power  of  dation  of  the  rule  that  one  partner  may 

one  partner  to  bind  his   copartners  by  bind  his  firm  by  a  release,  tmder  seal,  of  a 

deed,  it  has  been  held,  that  where,  in  a  joint  daim,  is,  that  inasmudi  as  sudi  a 

deed  of  dissolution  executed  by  both  part-  release  is  certainly  binding  on  the  partner 

ners,  a  debt,  for  whidi  one  partner  had  who  executes  it,  and  inasmuch  as  he  is  a 

given  a  sealed  note  in  the  name  of  his  necessary  co-plaintiff  in  any  action  by  the 

firm,  was  put  down  as  a  debt "  owing  by  firm  for  the  debt  released,  his    release 

said  firm,"  this  was  an  acknowledgment  necessarily  operates  as  a  bar  to  any  joint 

of  the  legal  obligation  upon  the  firm  of  the  action  by  the  partners  for  the  same  debt 

specialty  from  which  an  authority  to  ex-  The  rule  is  the  same  both  in  law  and  in 

ecute  it  might  be  mferred.    Fleming  v.  equity.    2  Roll.  Abr.  410  (D.) ;  TookeKs 

Dunbar,  2  Iffill,  8.  C.  682.    So  where  one  case,  2  Co.  68 ;  Ruddock's  case,  6  id.  26 ; 

of  two  partners  gave  a  bond  for  a  firm  Perry  v.  Jackson,  4  T.  R.  619 ;  Stead  o. 

debt,  in  the  name  of  the  firm,  and  the  Salt,  10  J.  B.  Moore,  898,  8  Bing.  108 ; 

other  partner  afterwards  gave  directions  D.  arguendo,  Swan  v.  Steele,  7  East  211; 

for  its  payment,  by  an  order,  in  which  the  per  Parke,  B.,  in  Adams  v,  Bankart,  1 

bond  was  described  as  the  bond  of  the  Cromp.  M.  ft  R.  684,  and  in  Phillips  v, 

partnership,  hdd,  that  this  order  was  evi-  Clagett,  11  M.  ft  W.  84,  94 ;  Pierson  v. 

dence  of  a  recognition  of,  and  an  assent  to,  Hooker,  8  Johns.  68 ;  Bulkley  v,  Dayton, 

the  act  of  the  partner  who  executed  the  14  id.  887 ;  Morse  v.  Bellows,  7  N.  H-  667 

bond,  from  which  his  authority  so  to  act  United  States  «.  AsUey,  8  Wash.  C.  C 

might  fiurly  be  found  by  the  jury.  Person  611 ;  McBride  v.  Hagan,  1  Wend.  826 

V.  Carter,  8  Murph.  821.    See  Price  v.  887 ;  Napier  i/.  McLeod,  9  id.  120 ;  Salmon 

Alexander,  2  Greene,  la.  427 ;  Drumright  v,    Davis,  4  Binney,  876;    Curtwell  v. 

V,  Philpot,  16  Ga.  424 ;  Bond  v.  Aitkin,  6  Brown,  6  Jones,  268.    Respecting  deeds 

Watts  ft  S.  166 ;  1^attle  v,  Eskridge,  2  of  composition,  see  Watson  on  Part  p. 

Munf.  880 ;  Wilson  o.  Hunter,  14  Wis.  688.  226 ;  Ellison  o.  Desell,  1  Selw.  N.  P.  (Am. 
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rule  is  obvious.  The  seal  belongs  to  common  law  and  not  to  the 
law-merchant,  and  partnership  belongs  to  the  law-merchant 
and  not  to  common  law.  (I)  But  as  there  are  very  *  few  *  183 
mercantile  transactions  in  which  seals  are  needed  or  used ; 
and  if  a  seal  were  used  when  the  instrument  was  equally  effeo- 
tive  without  it^  the  courts  would  probably  regard  the  seal  as  sur- 
plusage   only ;  (m)  and  as  a  subsequent  ratification  would  have 

ed.)  886.  See  Hawkihaw  v.  Parkins,  2  ifpermitted,  be  restricted  to  oopartnenhip 
SwuiBt  639,  644 ;  Braen  v.  Marqnand,  17  purposes  and  copartnership  operations 
Johns.  68 ;  Halsey  o.  Whitney,  4  Kason,  solely :  and  the  joint  deed  of  the  oopart- 
a06, 282 ;  Smith  v.  Stone,  4  GUI  &  J.  810.  ners  executed  by  the  present  for  the  absent 
As  one  partner  may  himself  release  a  part-  members,  be  held  competent  to  conyey  or 
nership  daim,  so  he  may,  tmder  seal,  to  encumber  the  copartnership  property, 
authorue  an  agent  to  bind  the  firm  by  the  alone,  and  to  hare  no  operation  upon  the 
discharge  of  a  debt  due  to  it.  Wells  v.  private  Amds  or  separate  estate  of  the  co- 
ETans,  20  Wend.  261,  22  id.  824.  Where  partners.  With  these  restrictions  upon 
one  partner  duly  signed  and  sealed  a  the  use  and  operation  of  the  seal,  is  not 
leleaseof  enactions, claims, demands, &C.,  the  power  of  a  partner  to  bind  his  co- 
bat  the  release  did  not  purport  on  its  &ce  partner,  and  to  charge  and  encumber  his 
to  apply  partlculariy  either  to  the  separate  estate,  as  great  and  as  mischieYous,  with- 
demands  of  that  partner  or  to  those  of  his  out  the  authority  to  use  the  seal  of  the 
firm,  it  not  appearing  that  the  releasee  absent  partner,  as  it  would  be  with  that 
was  separately  indebted  to  the  executing  authority  ?  "  It  is  to  be  remembered,  also, 
partner,  the  release  was  held  to  be  a  dis-  that  the  distinction  fonnerly  taken  be- 
charge  of  the  debts  due  the  partnership,  tween  debts  by  specialty  and  those  by 
Bmenon  v.  Knower,  8  Pick.  68.  And  if  simple  contract,  by  which  the  former  were 
one  partner  execute  a  deed  purporting  to  held  to  be  a  charge  upon  the  real  estate 
release  all  the  joint  demands,  parol  eyi-  of  the  debtor,  while  the  latter  were  not, 
denoe  that  a  particular  daim  was  not  is  now  for  the  most  part  done  away,  at 
intended  to  be  induded  is  inadmissible,  least  in  this  country. 
Fierson  v.  Hooker,  8  Johns.  68.  (m)  This  doctrine  has  been  oftenest  ap- 
(/)  Lord  Kenyon  says,  in  Harrison  v.  plied  where  one  partner  has  transferred  an 
Jadcson,  7  T.  R.  210,  that  it  would  be  a  interest,  absolute  or  qualified,  in  the  part- 
most  alarming  doctrine  to  hold  out  to  the  nership  property.  Thus,  a  general  or 
mercantile  worid  that  one  partner  could  partial  assignment  for  the  benefit  of  credit- 
bind  the  others  by  deed,  suioe  it  would  ex-  ors ;  Anderson  v,  Tompkins,  1  Brock.  462; 
tend  to  the  case  of  mortgages,  and  would  Harrison  v.  Sterry,  6  Cranch,  289 ;  M'Cul- 
enable  a  partner  to  gire  to  afiiTorite  cred-  lough  v.  Sopmenrille,  8  Leigh,  416 ;  Rob- 
itor  a  real  lien  on  the  estates  of  the  other  inson  v.  Crowder,  4  McCord,  619 ;  Deck- 
partnera.  But  the  reasoning  of  Jones,  Ch.  ard  v.  Case,  6  Watts,  22;  Hennessy  v. 
J.,  on  tiiis  pmnt,  in  Gram  v,  Seton,  1  Hall,  Western  Bank,  6  Watts  &  S.  800,  810 ;  a 
209,  seems  condusiTe :  "  Negotiable  paper,  mortgage  of  personal  property  belonging 
1^  which  the  partner  n^y  bind  the  flbrm,  to  the  firm ;  Tapley  v.  Butterfield,  1  Met. 
equally  imports  a  consideration  with  a  616;  Miltonr.  Mosher,  7id.  244;  Sweetzer 
seal ;  and  upon  general  prindples,  the  use  v.  Mead,  6  Mich.  107 ;  an  assignment  of  a 
of  the  seal  of  the  copartner,  equally  with  chose  in  action  due  t<f  the  flxm ;  Ererit  v. 
the  signature  of  the  copartnership,  would,  Strong,  6  Hill,  168;  these  transactions 
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*  184    the  *  effect  of  previous  authority ;  and  as  courts  of  equity, 
and  to  some  extent  courts  of  law,  place  land,  when  it  is  part 

of  the  partnership  property  (and  it  is  in  relation  to  conveyances  of 
land  that  the  seal  is  most  necessary,  and  most  frequently  interferes 
with  the  law  of  partnership),  on  the  same  footing  with  personal 

property,  the  rule  that  a  partner  can  affix  no  seal  but  his  own  and 

hare  all  been  held  valid,  notwithstanding  rules  of  evidence,  are  essentially  different, 
that  the  partner,  purporting  to  act  for  his  the  security  being  of  higher  dignity." 
firm,  has  used  a  seal  therein.  It  has'  also  And  this  is  in  accordance  with  the  language 
been  hdd,  that  a  delegation  of  power  under  of  Karshall,  C.  J.,  in  Anderson  v.  Tomp- 
seal  by  one  partner  to  do  acts  which  the  kins,  1  Brock.  462 :  "  No  action  can  be 
agent  would  have  been  equally  competent  sustained  against  the  partner,  who  has  not 
to  do,  if  authorized  by  parol,  was  not  executed  the  instrument,  on  the  deed  of 
invalid  on  account  of  the  unnecessary  his  copartner.  No  action  can  be  sustained 
solemnity  of  the  instrument  making  the  against  the  partner,  which  rests  <m  the 
delegation.  Lucas  v.  Bank  of  Darien,  2  validity  of  such  a  deed  as  to  the  person 
Stewart,  280.  See,  also,  Price  v.  Alezan-  who  has  not  executed  it"  Bewley  o. 
der,  2  Greene,  la.,  427,  488 ;  Purviance  v.  Tams,  17  Fenn.  State,  486.  The  doctrine 
Sutherland,  2  Ohio  State,  478 ;  and  contra,  of  the  court,  in  Purviance  v.  Sutherland, 
Cummms  v.  Cassily,  6  B.  Mon.  74,  76.  2  Ohio  State,  478,  is,  that  the  technical 
Upon  the  same  principle,  the  case  of  rule  of  the  common  law  is  satisfied  by 
Brutton  t^.  Barton,  1  Chitty,  707,  seems  to  holding  that  an  agreement  under  seal  in 
have  been  decided.  The  doctrine  has  the  name  of  the  firm,  which  is  executed 
even  been  extended  to  executory  con-  by  one  partner  only,  is  not  the  dbed  of 
tracts.  Lawrence  v.  Taylor,  6  Hill,  107 ;  the  partnership.  But  such  an  agreement, 
Worrall  v.  Munn,  1  Selden,  229.  See  though  the  deed  only  of  the  partner  seal- 
Pike  V,  Bacon,  21  Me.  280 ;  McWhorter  v.  ing  it,  may  yet  be  evidence  of  a  partner- 
McMahon,  1  Clarke,  Ch.  400;  Ruffiier  ship  liabiUty  (Fagely  r.  Bellas,  17  Penn. 
V,  McConnel,  17  HI.  212,  216.  See  re-  State,  67) ;  and  perhaps  the  form  of  the 
marks  of  Rogers,  J.,  in  Hennessy  v.  West-  agreement  may  raise  a  presumption  that 
em  Bank,  6  Watts  &  S.  810.  The  limita-  ft  seal  was  affixed  to  the  contract  by  mis- 
tion  to  the  doctrine  that  a  transaction  by  take.  In  Kentucky,  by  statute,  promissory 
one  partner  which  would  be  bmding  on  notes  have  all  the  legal  efiect  and  dignity 
the  firm  without  seal,  is  not  vitiated  be-  of  bonds  under  seal.  Nevertheless,  "  if  a 
cause  a  seal  is  used,  is  thus  stated  in  Lucas  partner,  m  executing  several  notes  for  a 
V.  Bank  of  Darien,  2  Stewart,  297 :  '*Itis  debt,  in  instalments,  should  happen  to 
said  that  even  an  act  which  would  be  t^f^  a  superfluous  scrawl  to  one  of  them, 
valid  against  the  firm  without  a  seal,  if  and  omit  it  as  to  the  others,  the  first  might 
done  *by  the  partner  or  by  agent  under  be  binding  on  himself  alone,  whilst  the 
a  parol  appointment,  would  be  void  if  others  would  bind  all  the  partners ;  and 
executed  by  specialty.  On  this  point  I  tku  would  be  the  only  legal  effect  of  the 
think  a  wise  discrimination  is  required,  scrawl,  without  which  the  note  would  have 
I  take  the  distinction  to  be  this :  that  if  the  same  efibct  in  every  other  respect" 
the  bond  or  deed  constitutes  the  contract.  Per  Robertson,  C.  J.,  in  Montgomery  v. 
it  must  be  made  the  evidence  of  it,  and  Boone,  2  B.  Mon.  244.  See  Human  v, 
determines  the  remedy ;  then  the  principle  Cunifi^,  82  Mo.  816 ;  Dubois's  Appeal,  88 
applies ;  because  the  legal  effect  of  the  Penn.  281. 
contract,  the  form  of  the  remedy,  and  the 
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that  of  one  who  has  given  him  authority  to  do  so,  may  perhaps  be 
considered  as  having  now  less  practical  importance  than  formerly. 


6.  Of  the  Hepresentations  or  Admi%%ion%  of  a  Partner, 

As  a  partner  may  act  for  his  firm  by  his  general  authority,  so  as 
we  have  already  seen.  Ins  representations,  acknowledgments,  ad- 
missions, part-payments,  notice  given  or  received,  and  all  other 
doings  on  which  rights  or  obligations  may  be  founded,  are  binding 
upon  the  partnership  ;  always,  however,  with  the  qualification  that 
these  things  belong  fairly  and  actually  to  the  business  of  the  firm ; 
for  this  is  a  condition  which  universally  limits  his  power.  Thus  it 
was  once  quite  uncertain  what  was  the  effect  of  an  acknowledg- 
ment by  a  partner,  of  a  debt  barred  by  the  statute  of  limitations. 
It  was  held  to  bind  the  firm  as  long  as  this  statute  was  regarded 
as  founded  on  presumption  of  payment.  Whether  there  had  been 
such  payment  was  perfectly  well  known  to  every  partner  and 
known  to  each  one  after  a  dissolution  as  well  as  before.  Conse- 
quently, if  a  partnership  owed  a  debt,  and  was  dissolved,  and  the  debt 
ran  on  more  than  six  years,  and  then  one  of  the  former  partners 
acknowledged  the  debt,  this  removed  the  presumption  of 
payment,  and  all  the  partners  became  bound,  (n)     *  But  *  185 

(n)  The  different  views  taken  at  differ-  acknowledgment  or  admission  of  the  debt- 
ent  periods  by  the  courts  of  the  statute  of  or,  or  bj  any  thing  amounting  thereto, 
limitations  are  stated  in  all  the  elementary  then  the  plaintiff  was  not  required  to  go 
treatises  upon  the  subject.  See  8  Parsons  further,  but  might  rest  his  case  upon  proof 
on  Contracts,  61,  67 :  Angell  on  Idmita-  of  the  acknowledgment  or  admission,  and 
tions,  chs.  20  and  28.  The  earliest  de-  the  law  would  imply  therefrom  the  neces- 
dsions  of  all  seem  to  indicate  that  the  sary  promise.  While  the  statute  of  limi- 
statute  was  at  first  regarded  as  a  statute  tations  was  regarded  in  this  light,  the 
of  repose.  But  this  riew  soon  gave  way  effect  of  an  acknowledgment  by  one  of 
to  another,  which  construed  the  statute  several  joint  debtors,  that  a  joint  debt 
as  one  of  presumption  entirely,  rendering  barred  by  the  statute  was  still  unsatisfied, 
it  probable  that  the  barred  debt  had  been  came  before  Lord  Mansfield,  in  tlie  case 
paid,  but  leaving  this  presumption  liable  of  Wliitcomb  v.  Whiting,  8  Doug.  652. 
to  rebuttal  by  anything  amounting  to  There  the  declaration,  in  the  common 
proof  that  the  debt  was  in  fact  unsatisfied,  form,  was  upon  a  joint  and  several  prom- 
It  is  true,  that,  to  recover  upon  a  claim  issory  note ;  pleas,  the  general  issue,  and 
against  which  the  statute  had  run,  there  non-assumpsit  infra  sex  annos;  replication, 
was  required  not  only  satisfactory  evi-  assumpsit  infra  sex  annos.  At  the  trial, 
denoe  of  the  existence  of  the  debt,  but  the  plaintiff  produced  a  joint  and  several 
also  a  new  promise.  But  if  the  continued  note  executed  by  the  defendant  and  three 
existence  of  the  debt  was  proved  by  the  others ;  and  having  proved  payment  by 

18 
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when  the  statute  of  limitation  came  to  be  looked  upon  as  it  now 

is  universally,  as  a  statute  of  repose  and  not  of  presumption, 

one  of  the  others  of  interest  on  the  note,  upon  a  new  and  independent  canae  of 
and  part  of  the  principal  within  six  jean,  action.  It  only  declares  that  the  acknowl- 
and  the  judge  thinking  that  was  sufficient  edgment  of  one  must  be  taken  as  the 
to  take  the  case  out  of  the  statute  as  acknowledgment  of  ail;  then,  all  haying 
against  the  defendant,  a  verdict  was  found  admitted  their  joint  indebtedness,  the  law 
for  the  plaintiff.  A  rule  being  granted  to  raises  the  new  promise, 
show  cause  why  there  should  not  be  a  new  As  to  the  support  which  the  case  de- 
trial,  it  was  contended  that  the  plaintiff,  rives  from  other  abjudications,  it  has  some- 
by  suing  the  defendant  separately,  had  times  been  siq>posed  to  be  inconsistent 
treated  this  note  exactly  as  if  it  had  been  with  the  earlier  case  of  Bland  v.  Haselrig, 
signed  only  by  the  defendant ;  and  there-  2  Yent.  152.  See  Atkins  v.  Tredgold,  2 
fore,  whatever  might  have  been  the  case  B.  &  C.  28,  opinion  of  Abbott,  C.  J.  Ba^ 
in  a  joint  action,  in  this  case  the  acts  of  besides  the  facts  that  the  latter  case  can- 
the  otifer  parties  were  clearly  not  evidence  not  be  regarded  as  of  much  authority,  and 
against  him.  The  acknowledgment  of  a  can  best  be  explained  in  a  manner  which 
party  himself  does  not  amount  to  a  new  leaves  it  in  no  way  contradictory  (see  note 
promise,  but  is  only  evidence  of  a  promise,  in  8  Doug.  653 ;  remarks  of  Best,  C.  J., 
Lord  Mansfield :  "  The  question,  here,  is  in  Ferham  r.  Baynal,  2  Bing.  S09 ;  of 
only  whether  the  action  is  barred  by  the  Parker,  C.  J.,  in  White  v.  Hall,  3  Pick. 
statute  of  limitations.  Payment  by  one  is  293 ;  of  Story,  J.,  in  Bell  v.  Morrison,  1 
payment  for  all,  the  one  acting,  virtually.  Pet.  867),  Whitcomb  v.  Whiting  has  been 
as  agent  for  the  rest;  and,  in  the  same  constantly  acted  upon  as  sound  law  in  the 
manner,  an  admission  by  one,  is  an  ad-  English  courts;  not  always,  however,  we 
mission  by  all;  and  the  law  raises  the  think  upon  precisely  the  same  grounds, 
promise  to  pay,  when  the  debt  is  admitted  So  long  as  the  statute  of  limitations  was 
to  be  due.''  Willes,  J. :  "  The  defendant  regarded  as  one  of  presumption  merely, 
has  had  the  advantage  of  the  partial  pay-  Whitcomb  v.  Whiting  might  be,  as  it  was, 
ment,  and  therefore  must  be  boimd  by  literally  followed.  Its  doctrine  was  pushed 
it."  Ashurst,  and  BuUer,  J  J.,  of  the  same  to  its  utmost  limits  in  Jackson  v.  Fairbanks 
opinion.  2  H.  Bl.  840.  There  one  of  two  makers  of 
In  the  first  place,  it  is  to  be  observed  of  a  joint  and  several  promissory  note  hav- 
this  case  that  it  proceeds  upon  the  then  ing  become  bankrupt,  the  payee  received 
prevailing  idea  that  the  statute  of  limita-  a  dividend  under  the  commission,  on  ac- 
tions was  to  be  regarded  as  one  of  pre-  count  of  the  note,  within  six  years  before 
sumption.  Per  Best,  C.  J.,  in  Ferham  v.  action  brought  It  was  held,  that  the  pay- 
Raynal,  2  Bing.  806;  Richardson,  C.  J.,  ment  of  such  dividend  was  such  an  ao- 
in  Exeter  Bank  v.  Sullivan,  6  N.  H.  124.  knowledgment  of  the  debt,  as  took,  the 
In  the  second  place,  it  decides  that  joint  case  out  of  the  statute  of  limitations  as  to 
debtors  are,  from  their  community  of  in-  the  other  maker.  This  last  case,  and  the 
ttfrest,  so  far  agents  of  each  other,  that  whole  doctrine  of  Whitcomb  v.  Whiting, 
any  one  of  them  can  bind  the  rest  by  an  were,  it  is  true,  strongly  questioned  in 
admission  respecting  the  joint  debt,  even  Brandram  v.  Wharton,  1  B.  &  Aid.  463. 
though  that  debt  be  barred  by  the  statute  So,  also,  in  Atkins  v.  Tredgold,  2  B.  &  C. 
of  limitations.  It  does  not  decide  that  23,  where  one  of  two  makers  of  a  joint  and 
one  of  several  joint  debtors  can,  under  several  promissory  note  having  died,  it 
such  circumstances,  bind  his  co-debtors  by  was  hdd,  that  the  payment  of  interest 
a  fresh  promise,  or  by  making  them  liable  within  six  years  by  the  other  maker. 
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*  and  as  resting  on  the  principle  that  the  courts  should  not    *  186 
enforce  an  unpaid  debt,  if  it  were  old  and  stale,  then  the  bar 

would  Dot  take  the  case  out  of  the  statute  be  made  on  account  of  the  particular  debt, 
as  against  the  executors  of  the  deceased  Holme  v.  Green,  1  Stark.  488.  So,  where 
promisor.  But  in  Ferham  v,  Rajnal,  2  A.  and  B.  made  a  joint  and  several  prom- 
Bing.  806,  where  the  two  cases  just  men-  issorj  note,  B.  being  merely  a  surety,  a 
tioned  are  considered,  Whitcomb  v.  Whit-  part  payment  by  A.  within  six  years  and 
ing  was  explicitly  denied  to  be  in  any  way  during  the  lifetime  of  B.,  was  held  to  take 
impugned  by  them,  and  was  expressly  the  case  out  of  the  statute  so  as  to  make 
affirmed  as  good  law.  Best,  C.  J.,  thus  B.'s  administrator  liable  on  the  note.  Bur- 
concluded  his  opinion :  "  It  seems,  there-  leigh  v.  Stott,  8  B.  &  C.  86.  See  Ferham 
fore,  that  the  decision  in  Whitcomb  v.  v.  Raynal,  2  Bing.  806 ;  Wyatt  v.  Hodson, 
Whiting  rests  on  the  same  principle  as  8  id.  809.  And  where  one  of  three  joint 
decisions  with  respect  to  admissions  by  contractors,  more  than  six  years  after  the 
one  of  several  persons  jointly  concerned  contracting  of  the  original  debt,  but  within 
in  other  instances ;  that  we  should  create  six  years  of  the  action  brought,  made  a 
an  anomaly  by  departing  from  it ;  that  it  payment  on  account  of  a  joint  debt,  but 
has  been  confirmed  in  many  cases,  and  in  fraud  of  his  co-contractors,  it  was  nev- 
not  shaken  by  any  authority."  See  Halll-  ertheless  held  to  bar  the  operation  of  the 
day  V.  Ward,  8  Camp.  82.  statute  as  against  the  other  two.    Goddard 

The  cases  we  have  just  been  consider-  v,  Ingram,  8  Q.  B.  889.  See  Martin  v, 
ing,  were  all  adjudged  while  the  statute  Brydges,  8  Car.  &  F.  88.  But,  as  we  have 
of  limitations  was  still  regarded  as  a  statute  already  seen,  payment  of  interest  by  one 
of  presumption,  Ferham  v.  Raynal  being  or  t^o  makers  of  a  joint  and  several  prom- 
decided  in  1824.  In  little  more  than  a  issory  note,  after  the  death  of  the  other, 
year  after,  Court  v.  Cross,  8  Bing.  829,  will  not  take  the  case  out  of  the  statute 
was  adjudged  in  the  Common  Fleas,  and  as  against  the  executor  of  the  deceased 
was  the  first  case  in  which  a  decided  step  maker.  Atkins  v.  Tredgold,  supra.  See 
was  taken  towards  construing  the  statute  Ault  v.  Goodrich,  4  Russ.  430 ;  Way  v. 
of  limitations  as  a  statute  of  repose.  Ch.  Bassett,  6  Hare,  66 ;  the  principle  being 
J.,  Best,  who  then  delivered  the  opinion  that  the  joint  contract  is  determined  by 
of  the  court,  reasserted  this  view  of  the  the  death  of  one  of  the  joint  contractors ; 
statute  in  Scales  t;.  Jacob,  8  Bing.  662.  nor  after  the  death  of  one  of  two  joint  con- 
The  position  he  assumed  was  adopted  and  tractors  will  a  payment  on  joint  account 
confirmed  by  Lord  Chief  Justice  Tenter-  by  the  executor  of  the  deceased  take  a 
den  in  Turner  v.  Smart,  6  B.  &  C.  608,  debt  out  of  the  statute  as  against  the  sur- 
and  thenceforward  the  statute  of  limita-  vivor.  Slater  v.  Lawson,  1  B.  &  Adol. 
tions  has  been  invariably  regarded  and  896.  See  Giffin  v.  Ashby,  2  C.  &  K.  189. 
construed  as  a  statute  of  repose.  The  See  further  in  confirmation  of  the  general 
earlier  doctrine  was  also  applied  to  pay-  principle,  Rew  t;.  Fettet,  1  A.  &  El.  196  ; 
ments  of  interest,  made  by  one  of  the  Fease  t;.  Hirst,  10  B.  &  C.  122 ;  Clark  v. 
makers  of  a  joint  and  several  promissory  Hooper,  10  Bing.  480 ;  Fritchard  v.  Dra- 
nofce.  though  more  than  six  years  after  it  per,  1  Rus.  &  Myl.  191. 
became  due.  They  were  held  to  take  the  Respecting  acknowledgments  or  prom- 
case  out  of  the  statute  as  agfainst  the  other  ises  by  words  only,  the  question  is  put  at 
maker.  Manderston  v.  Robertson,  4  Man.  rest  in  England  by  Lord  Tenterden's  act 
&  Ry.  440 ;  Cliannell  v,  Ditchbum,  6  M.  *  (9  Geo.  4,  ch.  14),  which,  after  reciting  21 
&,  W.  494.  But  in  such  case  the  payment  Jac.  1,  ch.  16,  and  the  Irish  act  of  10  Car. 
or  payments  must  be  distinctly  shown  to    1,  sess.  21,  ch.  26,  declares  "  that  where 
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*  187    of  the  statute  *  could  only  be  removed  by  a  new  promise  ; 

that  is,  the  old  debt  could  not  itself  be  demanded,  but  it  was 

there  shall  be  two  or  more  joint  contrac-  from  their  commimity  of  interest,  to  bind 
tors,  or  executors  or  administrators  of  anj  all  bj  a  promise  to  paj  a  debt  barred  by 
contractor,  no  such  joint  contractor,  exec-  the  statute  of  limitations,  the  precise  ques- 
utor,  or  administrator  shall  lose  the  ben-  tion  with  respect  to  partners  is,  how  long 
eflts  of  the  said  enactments  or  either  of  does  this  community .  of  interest,  from 
them  so  as  to  be  chargeable  in  respect  or  which  this  implied  power  is  deiired,  con- 
bj  reason  only  of  any  written  acknowl-  tiniie  ?  Does  it  exist  after  the  dissolution 
edgment  or  promise  made  and  signed  by  of  the  firm  so  that  one  partner  may  then 
any  other  or  others  of  them/'  But  with  still  charge  his  copartners  by  a  promise  to 
respect  to  admissions  by  payments,  the  pay  a  debt  against  which  the  statute  has 
same  statute  prorides  "  that  nothing  there-  run  %  It  seems  to  be  settled  in  England 
in  contained  shall  alter,  take  away,  or  that  it  does  so  exist,  and  that  one  partner 
lessen  the  effect  of  any  payment  of  any  may,  after  dissolution,  impose  a  fivsh 
principal  or  interest  by  any  persons  what-  charge  upon  his  copartners  by  a  payment 
soever/'  The  effect  of  this  proviso  is,  to  of  principal  or  of  interest  on  account  of 
leave  the  e£^t  of  past  payment  of  prin-  an  unliquidated  partnership  debt,  barred 
dpal  or  interest  by  one*  of  several  joint  by  the  statute  of  limitationB.  Two  rea- 
debtors  the  same  as  before  the  passage  of  sons  seem  to  be  given  for  this  doctrine, 
the  statute ;  and  the  reason  for  it  is  said  In  the  first  place  partners  after  dissolution 
by  Chief  Justice  Tindall  in  Wyatt  v.  Hod-  being  stiU  jointly  liable  for  the  partner- 
son,  8  Bing.  812,  to  be,  ''Because  the  ship  debts,  are  still  regarded  as  joint 
payment  of  principal  or  interest  stands  on  debtors,  and  therefore  within  the  rule  of 
a  different  footing  from  the  making  of  Whitoomb  v.  Whiting.  Furthermore,  it 
promises,  which  are  often  rash  or  ill  inter^  was  decided  in  Wood  v,  Braddick,  1  Taunt, 
preted,  while  money  is  not  usually  paid  104,  that  an  admission  by  one  of  two 
without  deliberation,  and  payment  is  an  partners  after  the  dissolution  of  the  part- 
unequivocal  act,  so  little  liable  to  miscon-  nership,  concerning  joint  contracts  made 
struction  as  not  to  be  open  to  the  objection  during  the  partnership  is  competent  evi- 
of  an  ordinary  acknowledgment."  Chip-  deuce  to  charge  the  other  partner.  In 
pendale  v.  Thurston,  4  C.  &  P.  dS ;  1  Pritchard  v.  Draper,  1  Russ.  &  Myl.  191, 
Moody  &  M.  411;  Waters  v.  Tompkins,  199,  Lord  Chancellor  Brougham  asserted 
2  C.  M.  &  R.  728.  the  same  doctrine,  and  it  being  olijected 
The  principle  then  being  established  in  that  the  declarations  of  one  partner  after 
the  English  law  that  an  acknowledgment  dissolution  as  to  a  &ct  relating  to  part- 
by  one  of  several  joint  debtors  of  the  exist-  nership  transactions,  but  which  ftct  also 
ence  of  a  joint  debt  will  operate  as  a  new  took  place  after  dissolution,  were  not  ad- 
promise  by  all  to  pay,  which  principle  is,  missible  evidence  against  the  other  partnery 
however,  by  statute  limited  in  its  appli-  he  said :  "  The  partnership  it  is  true  had 
cation  to  acknowledgments  by  past  pay-  ceased ;  but  so,  in  Whitcomb  v.  Whiting, 
ments,  we*may  next  inquire  what  is  the  had  the  connection  between  the  two  makers 
effect  in  the  English  Uw  of  a  payment  by  of  the  promissory  note.  And  in  Goddard 
one  of  several  partners  of  principal  or  v,  Ingram,  8  Q.  B.  889,  where  one  of 
interest  on  account  of  a  partnership  debt,  several  partners  after  the  dissolution  ai 
after  the  firm  has  been  dissolved.  That  his  firm  and  more  than  six  years  after  the 
is,  Whitcomb  t;.  Whiting,  as  now  construed,  incurring  of  the  original  debt,  but  within 
deciding  tliat  one  of  several  joint  con-  six  years  of  the  bringing  of  the  action, 
tractors  has  an  imolied  newer,  resulting  had  made  a  part  payment  on  account  of  it. 
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a  good  consideration  *  for  a  new  promise  ;  and  if  ibis  were    *188 
made  it  could  be  enforced.     But  tbe  question  tben  is  wbo 

whichthe  jury  found  to  be  fraudulent  upon  note,  made  by  two  or  more  parties,  but 
his  copartners,  it  was  hdd,  nevertheless,  by  some  of  them  only  in  the  character  of 
that  the  payment  barred  the  operation  of  surety.  Hunt  r.  Bridgham,  2  Pick.  581 ; 
the  statute.  Sigoumey  i;.  Brury,  14  id.  887 ;  Shepley 
Such  seems  to  be  the  state  of  the  Eng-  v,  Waterhouse,  22  Me.  497  ;  Joslyn  v. 
lish  law  upon  this  subject  With  respect  Smith,  18  Vt.  366 ;  Clark  t;.  Sigoumey,  17 
to  the  hiw  of  this  country,  as  we  have  be-  Conn.  611 ;  Caldwell  v.  Sigourney,  19  id. 
fore  said,  it  seems  to  be  settled,  generally,  87 ;  Zent  v.  Heart,  8  Barr,  887.  And  in 
and  perhaps  universally,  that  tlie  statute  Fisher  v.  Tucker,  1  McCord  Ch.  169,  and 
of  limitations  is  one  of  repose  and  not  one  Hathaway  v.  Haskell,  9  Pick.  42,  it  is 
of  presumption.  Whitcomb  v.  Whiting,  heldy  in  accordance  with  Atkins  v.  Tred- 
as  above  explained  in  connection  with  the  gold,  and  Brandrom  t;.  Wharton,  supra, 
statute  of  limitations,  has  also  been  fol-  that,  one  of  two  joint  debtors  dying, 
lowed  in  many  authoritative  cases,  and  its  neither  the  survivor  nor  thQ  representar 
principle  applied  to  all  kinds  of  acknowl-  tives  of  the  deceased  can,  as  against  each 
edgments  and  admissions,  except  where  in  other,  by  their  acknowledgments,  part- 
England  its  operation  has  been  restricted  payment,  &c.,  take  the  debt  out  of  the 
by  express  enactment.  Thus  in  the  New  statute.  See,  also,  Roosevelt  v.  Mark,  6 
England  States,  with  the  exception  of  Johns.  Ch.  266,  291,  292.  Partners,  after 
New  Hampshire,  the  doctrine  of  that  case  dissolution,  being  jointly  liable  for  the 
has  been  uniformly  approved.  Getchell  partnership  debts,  may  still  be  regarded, 
p.  Heald,  7  GreenL  26;  Pike  v.  Warren,  therefore,  as  joint  contractors.  On  this 
16  MJe.  390 ;  Dinsmore  v.  Dinsmore,  21  id.  ground  alone,  in  tliose  courts  where  Whit- 
433 ;  Shepley  v.  Waterhouse,  22  id.  497 ;  comb  v.  Whiting  is  followed,  the  principle 
Martin  o.  Boot,  17  Mass.  227 ;  Cambridge  upon  which  it  proceeds  might  be  expected 
V.  Hobart,  10  Pick.  282;  Ilsley  v.  Jewett,  to  be,  and  is,  generally  applied  to  them. 
2  Met  168 ;  Wheelock  v.  Doolittle,  18  Vt  But,  in  some  of  the  cases  upon  this  pointy 
440 ;  Joslyn  v.  Smith,  18  id.  868 ;  Turner  the  doctrine  laid  down  in  Wood  v.  Brad- 
r.  Roes,  1  R.  L  88 ;  Bound  v.  Lathrop,  4  dick,  1  Taunt  104,  is  also  asserted,  and 
Conn.  836;  Coit  v.  Tracy,  9  id.  1.  So  partners  of  a  firm  which  has  been  dis- 
also  in  Virginia,  Shelton  v,  Cocke,  8  solved  are  held  to  have  the  power  of 
Munt  191 ;  see  Farmers'  Bank  &.  Clarke,  charging  each  other  by  acknowledgments 
4  Leigh,  608;  in  South  Carolina,  in  the  of  debts  barred  by  the  statute  of  limita- 
early  cases,  Beitz  v.  Fuller,  1  McCord,  tions,  on  the  ground  that,  as  to  all  past 
641;  Fisher  v.  Tucker,  1  McCord,  Ch.  partnership  transactions,  the  partnership 
169 ;  which  are,  however,  now  overruled ;  and,  of  course,  with  it,  the  power  of  each 
see  next  note ;  in  North  Carolina,  Davis  partner  still  continues.  The  general  doo- 
o.  Coleman,  7  Ired.  424 ;  in  Pennsylvania,  trine  of  Wood  v.  Braddick  we  shall  con- 
Zent  v.  Hart,  8  Barr,  887,  overruling  prior  sider  hereafter.  Here  it  is  sufficient  to 
case ;  in  New  York  in  some  of  the  early  remark,  that  it  seems  to  be  applicable  to 
decisions,  which,  however,  have  since  the  case  of  a  debt  barred  by  the  statute  of 
been  overruled,  see  Smith  v.  Ludlow,  6  limitations,  only  on  the  supposition  that 
Johns.  267 ;  Johnson  v,  Beardslee,  16  id.  the  statute  is  to  be  construed  as  one  of 
3,  and  next  note.  The  rule  of  Whitcomb  presumption  merely,  and  that  the  original 
V.  Whiting,  as  in  England,  has  also  been  debt  still  constitutes  a  valid  claim  when 
frequently  applied  in  this  country  to  the  once  proved ;  a  supposition,  as  we  have 
case  of  a  joint  and  several  promissory  seen,  wholly  inconsistent  with  the  modem 
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*  189  makes  it  ?  And  this  *  will  depend  upon  whether  the  partner- 
ship is  still  in  existence,  or  has  been  dissolved.    If  it  still 

*190  exists,  the  partner  making  the  *  promise  has  a  right  to 
make  it  for  his  copartners  and  himself,  and  it  is  then  the 

promis6  of  the  whole  partnership.    But  if  the  partnership  be  dis- 

authorities.    Ab  cases  illuBtratiye  of  the  Bell  v.  Morrison,  1  Pet.  872.    It  is,  also, 

aboTe  remarks,  see  Greenleaf  v,  Qoincj,  held,  in  many  instances,  that  though  the 

8  Faiif.  11;   Dinsmore  v.  Dinsmore,  21  admission  of  one  joint  debtor,  as  partner. 

Me.  486, 489 ;  Austin  v.  Bostwick,  9  Conn,  after  dissolution,  is  competent  evidence  by 

496 ;    Smith  v.  Ludlow,  6  Johns.  267 ;  which  to  fix  all  with  a  promise  to  pay  the 

Patterson  v.  Choate,  7  Wend.  441 ;  Hopkins  barred  debt,  yet  it  is  not  conclusive.    Jos- 

V.  Banks,  7  Cowen,  650 ;  White  v.  Hall,  8  lyn  v.  Smith,  18  Vt.  858 ;  Fisher  v.  Tucker, 

Pick.  291 ;  Cady  v.  Shepherd,  11  id.  400,  1  McCord  Ch.  190 ;  Cady  r.  Shepherd,  11 

407 ;  Vinal  v.  Barrill,  16  id.  401 ;  Wheelock  Pick.  408 ;  Vinal  v.  Burrill,  16  id.  406 ; 

V,  Doolittle,  18  V t.  440 ;  Brockenbrough  Austin  v.  Bostwick,  9  Conn.  496.    And  if 

V.  Hackley,  6  Call,  51 ;  Shelton  v.  Cocke,  an  acknowledgment  of  a  joint  debt  by  one 

8  Munf.  191 ;  Simpson  v.  Geddes,  2  Bay,  partner,  after  dissolution,  appears  to  be 

588 ;  Eendrick  v.  Campbell,  1  Bailey,  522;  coUusively  made  with  a  view  to  promote 

Fisher  v.  Tucker,  1  McCord  Ch.  190 ;  that  partner's  interests  in  some  way,  evi- 

Mclntire  v.  Oliver,  2  Hawks,  209 ;  Walton  dence  of  an  acknowledgment  made  under 

V,  Robinson,  5  Ired.  841 ;  Ward  v.  Howell,  such  circumstances  is  not  sufficient  to  re- 

6  Harris  &  J.  60.    But  though  the  rule  of  move  the  bar  of  the  statute  as  against  all 

Whitcomb  v.  Whiting,  and,  in  connection  the  partners.     Coit  v.  Tracy,  8  Conn, 

with  it,  that  of  Wood  v,  Braddick,  have,  268. 

to  so  great  an  extent,  been  adopted  in  this  It  is  to  be  added  that,  in  a  number  of 
country,  they  have,  also,  now*  generally  the  States  (and  the  number  is  increasing), 
received  important  qualifications.  One  of  statutes  similar  to  9  Geo.  4,  ch.  14,  have 
these  is,  that  before  the  acknowledgment  rendered  the  acknowledgment  of  one  joint 
of  a  partner,  as  to  a  debt,  can  be  received,  contractor  insufficient  to  take  any  case  out 
to  charge  his  copartners,  the  existence  of  of  the  statute  of  limitations  as  to  his  co- 
the  original  joint  debt  must  be  proved  contractors.  Generally,  as  in  the  English 
aliunde.  The  acknowledgment  of  one  statute,  though  not  uniformly ,  an  exception 
partner  alone,  after  dissolution,  is  not  com-  is  made  of  an  acknowledgment  by  part- 
petent  both  to  prove  the  original  joint  payment.  See  Mass.  Gen.  Stat.  ch.  155, 
indebtedness  and  to  take  the  debt  out  of  §  14 ;  Williams  v.  Gridley,  9  Met.  482 ; 
the  statute  as  against  all  his  copartners.  Maine  Bev.  Stat  ch.  146,  §  27 ;  Sibley  v. 
Smith o.  Ludlow, Pattersons. Choate,  Shel-  Lambert,  80  Me.  258 ;  Vt.  Gen.  St.  ch.  68, 
ton  v.*  Cocke,  Fisher  v.  Tucker,  Ward  v.  §§  28,  28;  Carlton  v,  Ludlow  Woollen 
Howell,  Cady  v.  Shepherd,  Vinal  v.  Bar-  Mill,  1  Williams,  496;  Caldwell  v.  Law- 
rill,  Greenleaf  v.  Quincy,  supra;  Hackley  rence,  20  Gra.  94;  Foute  v.  Bacon,  24  Miss. 
V.  Patrick,  8  Johns.  586 ;  Owings  v.  Low,  156  ;  Briscoe  v,  Anketell,  28  id.  861 ; 
6  GiU  &  J.  184, 144;  Willis  v.  HiU,  2  Dev.  Webster  t;.  Steams,  44  N.  H.  498;  Gris- 
&  Bat  281;  Lachourette  v,  Thomas,  5  wold  v.  Haven,  25  N.  Y.  595.  A  debt 
Rob.  La.  172 ;  Meggett  v.  Finney,  4  Strob.  may  become  barred,  by  the  statute  of 
220;  Walker  v,  Duberry,  1  A.  E.  Marsh,  limitations,  as  to  one  member  of  a  part- 
189.  nership  in  the  State,  and  not  as  to  those 
For  a  criticism,  by  Judge  Story,  upon  out  of  the  State.  Spaulding  v.  Ludlow 
this  qualification  of  the  original  rule,  see  Woollen  Mill,  86  Vt  160.  . 
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fiolved,  his  authority  has  wholly  gone,  and  the  new  promise  which 
he  makes  is  his  own  only.  The  cases  are  very  numerous  in  which 
these  questions  are  raised,  and  we  endeayor  to  exhibit  in  our 
notes  the  principal  authorities.  It  will  be  seen  that  in  these  cases 
not  only  the  general  question  of  the  authority  of  the  partner  is 
considered,  but  the  particular  questions  which  occur  when  the  new 
promise  is  made,  if  at  all,  not  only  by  an  acknowledgment,  but 
in  the  absence  of  this,  by  part  payment  of  the  principal  or  of  the 
interest,  (o) 

*  A  similar  principle  determines  all  the  questions  raised  *  191 
by  the  acts  of  one  partner.  If  the  partnership  has  ceased, 
his  authority  has  gone,  unless  he  derives  it  from  his  power  to  set- 
tle the  estate  as  surviving  partner,  or  in  some  other  especial  man- 
ner. That  is,  he  can  no  longer  make  a  new  promise,  which  shall 
be  their  promise  as  well  as  his.    But  it  does  not  follow  that  his 

(o)  SeeBellr.Morrison,!  Pet.  861,871.  v.Chappell,8Ala.868.  Wliitney  v.  Reese, 
See,  also,  Exeter  Bank  v,  Sulliyan,  6  11  Minnes.  188.  In  quite  a  number  of 
K.  H.  124,  where  the  same  question  was  cases  a  distinction  is  taken  between  ao- 
raised.  Story,  J.,  in  the  former  case,  hdd,  knowledgments  made  before  and  those 
that  an  acknowledgment  by  one  partner,  made  after  a  debt  has  been  barred  by  the 
after  the  dissolution  of  the  partnership,  statute ;  the  former,  when  made  by  a  joint 
was  not  sufficient  to  take  the  case  out  of  contractor  or  a  partner,  after  dissolution, 
the  statute  of  limitations  as  to  the  other  being  sometimes  thought,  as  against  the 
partners.  The  doctrine  of  that  case  has  co-contractoi^,  to  have  the  effect  of  arrest- 
been  adopted  and  applied  in  otlier  cases,  in  ing  the  progress  of  the  statute,  and  of  fix- 
New  Hampshire,  New  York,  Pennsylvania,  ing  a  new  point  from  which  the  original 
South  Carolina,  Indiana,  Georgia,  Ten-  joint  debt  should  begin  to  run.  See 
nessee,  and  Alabama.  Kelley  v.  Sanborn,  Scales  v.  Jacob,  3  Bing.  688 ;  Gardner  v. 
9  N.  H.  46;  Mann  t^.  Locke,  11  id.  249;  McMahon,  8  Q.  B.  661,  566;  Brewster  v. 
Whipple  V.  Stevens,  2  Foster,  219;  Tap-  Hardeman,  Dudley,  Ga.  188, 150;  Tilling- 
pan  p.  Kimball,  10  id.  186 ;  Van  Keuren  hast  v.  Nourse,  14  Ga.  641 ;  Fisher  v. 
V.  Parmelee,  2Comst.  528;  Shoemaker  v.  Tucker,  1  McCord,  Ch.  169,  172;  Meg- 
Benedict,  1  Kern.  176;  Searight  v.  Craig-  gett  v,  Finney,  4  Strob.  220;  Sigoumey 
bead,  1  Barr,  135 ;  Levy  v.  Cadet,  17  S.  v.  Drury,  14  Pick.  887,  891 ;  EUicott  v. 
&  B.  126 ;  Steele  v.  Jennings,  1  McMullan,  Nichols,  7  Gill,  85 ;  Dunham  v.  Dodge,  10 
297;  Gowdy  v,  Gillam,  6  Rich.  29;  Le-  Barb.  566;  Reid  v.  McNaughton,  15  id. 
fiivour  V.  Yandes,  2  Blackf.  240;  Yandes  168.  See,  also,  Wheelock  v.  Doolittle,  18 
V.  Lefiivour,  id.  871;  Kirk  v.  Hiatt,  2  Vt  440.  The  later,  if  not  better,  opinion 
Cart  Ind.  822;  Brewster  v.  Hardeman,  seems  to  be,  however,  that  there  is  no 
Dudley,  Ga.  188 ;  Belote  v.  Wynne,  7  distinction,  in  effect,  between  acknowledg- 
Terger,  584 ;  Muse  v.  Donelson,  2  Humph,  ments  made  before  and  those  made  after 
166 ;  Wilson  v.  Torbet,  8  Stew.  296.  See,  the  statute  has  ceased  to  run.  See  the 
Ibrther,  Bispham  v,  Patterson,  2  McLean,  opinion  of  the  court  in  Shoemaker  v.  Ben- 
87;  Clementson  v.  Williams,  8  Cranch,  edict,  1  Kern.  176,  186.  See  Reppert  v. 
72;  Zent  v.  Heart,  8  Barr,  887;  Lowther  Colvin,  48  Penn.  248. 
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admissions  and  acknowledgments,  as  those  of  one  well  acquainted 
with  the  facts,  especially  if  they  are  against  his  interest,  should  not 
be  received  as  determining  a  question,  not  of  future  promise,  but 
of  a  past  fact.  We  cannot  but  think;  however,  that  the  true  prin- 
ciple which  should  decide  this  much  vexed  question,  must  be  this  : 
After  a  dissolution,  however  caused,  the  new  words  and  acts  of 
those  who  were  partners,  shall  have  no  effect  upon  the  rights  or 
obligations  of  their  former  copartners,  excepting  so  far  as  these 
words  and  acts  fairly  belong  to  the  settlement  of  the  concern, 
and  the  power  which  each  partner  has  in  winding  it  up.  (p)    K 

{p)  There  are  many  conflicting  opinions  104.  This  was  an  action  brought  to  re- 
upon  the  point  whether  the  admissions,  cover  from  the  defendant  the  proceeds  of 
acknowledgments!  &c.,  of  one  partner  after  certain  linens,  which  the  hankmpts,  in 
dissolution,  respecting  partnership  trans-  the  jear  1796,  had  consigned  for  sale  in 
actions  which  occurred  during  the  contin-  America  as  the  plaintiflb  alleged,  to  the 
nance  of  the  firm,  are  competent  evidence  defendant  jointly  with  one  Cox,  who  was 
upon  which  to  charge  the  other  partners,  then  his  partner,  but,  as  the  defendant 
Whether  one  partner  can  after  dissolution  contended,  to  Cox  only.  The  defendant 
make  this  new  contract  for  his  firm  is  dif-  pleaded  the  general  issue,  and  the  statute 
ferent  firom  the  questions  as  to  the  statute  of  limitations.  At  the  trial  at  Guildhall, 
of  limitation,  which  we  have  already  con-  before  Mansfield,  C.  J.,  the  plaintifb  'pro- 
sidered.  Is  that  which  a  partner  does  or  duced  in  evidence  a  letter  from  Cox,  dated 
says  after  the  dissolution  of  the  firm  re-  the  24th  of  June,  1804,  stating  a  balance 
specting  the  past  joint  concerns,  admissi-  of  919/.  to  be  then  due  to  the  bankrupts 
ble  evidence  to  afiect  the  partnership?  upon  this  consignment.  It  was  in  proof 
The  general  view  taken  of  the  question  is  that  on  the  dOth  of  July,  1802,  Braddick 
this :  Partners  after  dissolution,  being  still  &  Cox  dissolved  their  partnership^  as  from 
joinUy  liable  for  the  partnership  debts  as  the  17th  of  November,  1800.  Cockell  & 
well  as  jointiy  entitied  to  the  partnership  Lens,  Serg'ts,  ol^ected,  that  this  letter 
credits,  may  therefore  be  regarded  as  hold-  being  written  after  the  dissolution  of  the 
ing  the  relations  and  possessing  the  rights  partnership,  was  not  admissible  evidelioe 
of  all  joint  contractors.  But  by  the  dicta  to  charge  Braddick.  The  Chief  Justice 
of  Lord  Mansfield  in  Whitoomb  v.  Whit-  overruled  the  oferjection,  but  reserved  the 
ing,  Doug.  662,  which  have  always  been  point ;  and  the  jury  being  of  opinion  that 
greatiy  deferred  to,  "payment  by  one  the  agency  was  undertaken  by  Cox  on 
of  several  joint  contractors  is  payment  the  partnership  account,  found  a  verdict 
for  all,  the  one  acting,  virtually,  as  agent  for  the  plaintiff.  Mansfield,  C.  J. :  "Clear- 
for  the  rest;  and  in  the  same  manner,  an  ly  the  admission  of  one  partner,  made 
admission  by  one  is  an  admission  by  alL"  after  the  partnership  has  ceased,  is  not 
Hence  has  resulted  the  doctrine,  that  when  evidence  to  charge  the  other,  in  any  trans- 
a  partnership  is  dissolved,  the  dissolution  action  which  has  occurred  since  then:  sep- 
takes  effect  only  as  to  things  fUture,  not  aration ;  but  the  power  of  partners,  with 
as  to  things  past,  and  that,  respecting  the  respect  to  rights  created  pending  the  part- 
latter,  each  partner  may  charge  his  co-  nership,  remains  after  the  dissolution, 
partners  by  his  acts  or  declarations,  though  Since  it  is  clear  that  one  partner  can  bind 
such  evidence  is  not  conclusive.  The  the  other  during  all  the  partnership,  upon 
leading  case  is  Wood  V.  Braddick,  1  Taunt,  what  principle  is  it,  that,  firom  the  mo- 
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the  *  partnership  exists,  the  question  then  is,  do  the  act  or  the    *  192 
words  refer  to  the  *  business  of  the  partnership  ?    If  so,  it    *  193 

ment  when  it  is  dissolved,  his  account  of  1  Bailej,  522;  Gay  v.  Bowen,  8  Met.  100; 

their  joint  contracts  should  cease  to  be  Fisher  v.  Tucker,  1-McCord  Ch.  190; 

evidence ;  and  that  those  who  are  to-day  Brewster  v.  Hardeman,  Dudley,  6a.  140 ; 

as  one  person  in  interest,  should  to-mor-  Greenleaf  t;.  Qnincy,  8  Fairf.  11 ;  Mann  v. 

row  hecome  entirely  distinct  in  interest  Locke,  11  N.  H.  246  ;  Parker  tr.  Merrill,  6 

with  regard  to  past  transactions  which  Greenl.  41 ;  Ide  v.  Ingraham,  6  Gray,  106 ; 

occurred  while  they  were  so  united  ?  "  Darling  v,  March,  22  Me.  184 ;  Reimsdyk 

Heath,  J. :  *'  Is  it  not  a  very  clear  prop-  v.  Kane,  1  Gallis.  685, 686.    The  qualifica- 

oeition,  that  when  a  partnership  is  dis-  tion  which  is  generally,  if  not  universally, 

solved,  it  is  not  dissolved  with  regard  to  put  upon  the  rule,  that  the  joint  contract 

things  past,  but  only  with  regard  to  things  must  first  be  proved  by  evidence  aliunde 

Aiture  1    With  regard  to  things  past,  the  the  admission  of  the  single  parUier,  we 

partnership  continues,  and  always  must  have  already  considered, 
continue."  In  opposition  to  this  view  of  the  power 

The  principle  of  Wood  v.  Braddick  is  of  one  partner  after  dissolution,  it  is  held 
affirmed  in  Pritchard  v.  Draper,  1  Rus.  &  by  weighty  authorities  in  this  country, 
M.  191,  where  it  was  held,  that  the  dec-  that,  when  a  partnership  ceases  to  exist, 
laration  of  one  of  two  partners  that,  sub-  the  power  of  each  partner  wholly  ceases 
sequently  to  dissolution,  a  debt  due  to  the  also ;  so  that,  unless  he  have  special  au- 
partnership  had  been  paid,  was  admissi-  thority,  his  acts,  declarations,  &c.,  even 
Ue  as  evidence  against  the  other  partner,  when  they  relate  to  past  partnership  trans- 
See  Goddard  v.  Ingram,  8  Q.  B.  889 ;  actions,  are  utterly  inadmissible  as  against 
Lacy  V,  M'Neile,  4  D.  &  R.  7,  9.  See,  his  firm.  Judge  Story,  who  takes  this 
also,  Parker  v.  Morrell,  2  C.  &  K.  599,  view,  says  it  seems  difficult  upon  principle 
where  it  was  held,  that  the  answer  in  to  perceive  how  the  acts,  declarations,  &c., 
chancery  of  one  who  had  been  a  partner  of  one  partner  after  dissolution  can  be 
in  a  firm,  but  who  had  retired  firom  the  binding  upon  his'  partnership  "  any  more 
firm  and  ceased  to  have  any  interest  in  it  than  the  declarations,  or  acts,  or  acknowl- 
befiire  the  commencement  of  the  suit,  is  edgments  of  any  other  agent  of  the  part- 
not  admissible  in  evidence  against  the  nership  would  be,  after  his  agency  had 
c6ntinuing  partners  of  the  firm,  although  ceased.  In  the  latter  case  they  are  con- 
it  relates  to  transactions  which  occurred  stantly  held  inadmissible  by  the  courts  of 
with  the  firm  at  the  time  when  the  re-  common  law,  upon  grounds,  which  seem 
tired  partner  was  a  member  of  it.  The  absolutely  irresistible."  Story  on  Part, 
doctrine  of  Wood  v..  Braddick  is  main-  §828.  In  New  York,  Wood  v.  Braddick 
tained  in  many  American  cases.  Thus  is  definitively  overruled,  and  the  law  settled 
the  acknowledgment  of  one  partner  after  in  accordance  with  the  principles  we  have 
dissolution,  as  to  the  balance  of  an  ac-  just  stated.  In  Van  Keuren  v.  Parmelee, 
count,  has  been  held  to  be  competent  evi-  2  Comst.  580,  Bronson,  J.,  said :  "  Al- 
dence  against  all  the  partners.  Yinal  v.  though  the  rule  is  difi'erent  in  England  in 
Burrill,  16  Pick.  401 ;  Bridge  v.  Gray,  14  relation  to  admissions  concerning  partner- 
id.  55;  Simpson  v.  Geddes,  2  Bay,  588;  ship  transactions  (Wood  v.  Braddick,  1 
Garland  v.  Agee,  7  Leigh,  862.  See  Wood-  Taunt.  104),  it  has  been  settled  by  a  series 
worth  V,  Downer,  18  Vt  522.  See  fUr-  of  abjudications  in  this  State,  that  the  an- 
ther, as  to  the  general  doctrine,  Cady  v.  thority  of  partners  to  bind  each  other  by 
Shepherd,  11  Pick.  407;  Austin  v.  Bost-  any  undertaking  or  admission,  even  though 
wick,  9  Conn.  496 ;  Eendrick  v,  Campbell,  it  relate  to  partnership  transactions,  ceases 
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*  194    binds  the  firm,  (j)  Thus,  *  an  admission  by  one  partner  (the 
partnership  or  joint  liability  having  been  proved  or  admit- 

with  the  partnership.  In  Hackley  v.  Fat-  tion,  cannot  bind  his  fellows  bj  an  admis- 
rick  (8  Johns.  686),  although  it  was  men-  sion  relating  to  partnership  transactional 
tioned  in  the  notice  of  dissolution,  that  was  sanctioned  by  the  unanimous  judg- 
Hastie,  one  of  the  partners,  would  adjust  ment  of  the  Court  for  the  Correction  of 
the  unsettled  business  of  the  partnership,  Errors.  Mercer  v,  Toler,  Anth.  N.  P. 
it  was  held,  that  his  subsequent  admission  119 ;  Gleason  v.  Clark,  9  Cowen,  67  ; 
of  a  balance  due  from  the  firm  to  the  Hopkins  v.  Banks,  7  id.  660 ;  Brisban  v. 
plainti£Qi  on  account,  would  not  bind  his  Boyd,  4  Paige,  17 ;  Bank  of  Vergennes  v, 
copartner.  The  court  said  it  was  '  a  clear  Cameron,  7  Barb.  148.  See,  also,  upon 
case.  After  the  dissolution  of  a  copart-  the  same  point,  Bell  v,  Morrison,  1  Pet. 
nership,  the  power  of  one  party  to  bind  861 ;  Bootes  t;.  Walford,  4  Munf.  216 ; 
the  others  wholly  ceases.  There  is  no  Chardon  v.  Ollphant,  8  Brev.  188 ;  Walk- 
reason  why  his  acknowledgment  of  an  er  v.  Duberry,  1  A.  K.  Marsh.  189 ;  Craig 
account  should  bind  his  copartners,  any  v.  Alvesson,  6  J.  J.  Marsh.  614 ;  Barrin- 
more  than  his  giving  a  promissory  note  in  ger  v.  Sneed,  8  Stewart,  201 ;  Demott  v. 
the  name  of  the  firm,  or  any  other  act.'  Swaim,  8  Stew.  &  P.  293 ;  Beckham  v. 
This  doctrine  was  reasserted  and  applied  Pray,  2  Bailey,  188 ;  Atwood  v.  Gillett,  2 
in  Sandford  v.  Mickles  (4  Johns.  224),  Doug.  Mich.  206 ;  Pope  v.  Risley,  28 
where  it  was  hdd,  that  a  partner  to  whom  Misso.  186 ;  Miller  v,  Neimerick,  19  Bl. 
authority  had  been  given  on  the  dissolu-  172 ;  Lefavour  i;.  Yandes,  2  Black!  240, 
tion  to  collect  and  pay  debts,  could  not  871 ;  Kirk  v.  Hiatt,  2  Cart.  (Ind.)  822 ; 
indorse  a  promissory  note  belonging  to  Brady  v.  Hill,  1  Miss.  816;  Owings  v. 
the  firm  so  as  to  pass  the  title  to  the  in-  Low,  6  Gill  &  J.  184 ;  Flannagin  v.  Cham- 
dorsee.  See  Yale  v.  Eames  (1  Met  486).  pion,  1  Green  Ch.  61 ;  Bispham  v.  Patter- 
In  Walden  v.  Sherburne  (16  Johns.  409),  son,  2  McLeian,  87 ;  Levy  v.  Cadet,  17  S. 
it  was  again  decided  that  the  admission  &  R.  126 ;  Lambeth  r.  Vawter,  6  Rob.  La. 
by  one  of  the  partners,  after  a  dissolution,  127 ;  Hamilton  r.  Summers.  12  B.  Mon. 
of  a  balance  against  the  firm,  did  not  bind  11.  Of  the  two  views  which  we  have 
the  other  partner.  And  where  the  notice  above  presented  respecting  the  power  of 
of  dissolution  stated  that  the  business  one  partner  after  dissolution  to  bind  his 
would  be  settled  by  one  of  the  partners,  copartners  by  his  acts  or  dedarations,  it 
who  was  duly  authorized  to  sign  the  name  may  be  remarked  that,  while  both  have 
of  the  firm  for  that  purpose,  it  was  hdd,  something  of  truth,  yet  neither,  as  we 
that  such  partner  could  not  renew  a  note  think,  sets  forth  the  precise  principle 
previously  given  by  the  firm,  and  which  which  should  govern  the  case.  On  the 
was  running  in  the  bank  at  the  time  of  one  hand,  though  partners  after  dissolu- 
the  dissolution.  National  Bank  v.  Norton  tion  may  be  jointly  indebted,  they  are  yet 
(1  Hill,  672).  Mitchell  v.  Ostrom  (2  Hill,  joint  debtors  of  a  peculiar  kind,  who  pos- 
620)  asserts  the  same  general  doctrine.  And  sess  rights  and  come  under  obligations 
in  Baker  v.  Stackpoole  (9  Cowen,  420),  which  spring  solely  firom  the  circumstanoe 
the  rule  that  one  partner,  after  a  dissolu-  that  a  partnership  has  been  dissolved,  and 


{q)  Thus  Abbott,  C.  J.,  in  Sandilands  the  firm,  will  bind  all  the  partners."  Rapp 
V.  Marsh,  2  B.  &  Aid.  678 :  "  But  the  true  v.  Latham,  id.  796,  801.  Lacy  v.  M'Neil, 
construction  of  the  rule  is  this,  that  the  4  Dow.  &  R.  7.  See,  also, t».  Lay- 
act  and  assurance  of  one  partner  made  field,  1  Salk.  292,  and  French  v.  Rowe, 
with  reference  to  business  transacted  by  16  Iowa,  668. 
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ted)  of  a  fact  bearing  on  the  issue  of  a  case  at  bar,  is  ad- 
missible evidence ;  (r)  so  the  existence  of  a  *  partnership   *  195 

in  no  way  arise  from  the  general  relations  and  are  supposed  to  have  been  made 
of  ordinary  joint  debtors.  On  the  other  against  the  interests  of  the  party  and  of 
band,  the  proposition  that,  upon  the  dis-  his  firm.  Independently  of  statutes,  they 
solution  of  a  partnership,  the  power  of  one  are  competent  to  charge,  but  not  to  exon- 
partner  to  represent  his  firm  whoUy  ceases,  erate,  the  partnership.  Hence,  in  a  suit 
cannot  be  received  as  literally  true.  For,  against  A.  &  B.  as  partners,  the  declara- 
though  a  partnership  may  be  declared  at  tions  of  A.  are  inadmissible  in  behalf  of 
an  end,  yet  the  law  continues  it  for  cer-  B.  to  disprove  the  partnership  alleged, 
tain  purposes,  and  therewith,  also,  the  Young  v.  Smith,  26  Misso.  841 ;  Clark  v. 
power  of  each  partner  for  the  same  pur-  Huffiiker,  26  id.  264.  See  Danforth  v, 
poses.  The  law  prolongs  the  existence  of  Corter,  4  Clarke,  la.  280.  But  before  one 
a  firm  after  its  formal  dissolution,  from  partner's  acknowledgments  can  thus  be 
the  necessity  of  the  case,  that  the  joint  admitted  to  afl^ct  others  as  copartners,  a 
concerns  may  be  wound  up,  and  hence  joint  liability  must  be  shown.  A  primd 
also  prolongs  in  each  partner  so  much  of  frnde  case  of  partnership,  at  least,  must 
his  former  power  as  is  indispensable  to  first  be  nmde  out.  NichoUs  v.  Dowding, 
the  attidnment  of  that  end.  Hence  we  1  Stark.  81 ;  Gray  v.  Hodson,  1  Esp.  185 ; 
think  neither  the  rule  of  Wood  v.  Brad-  Grant  v.  Jackson,  Peake,  208 ;  Reimsdyk 
dick,  nor  its  opposite,  that  adopted  by  v.  Kane,  1  Gall.  685;  TeUer  v,  Muir, 
Judge  Story. and  the  New  York  courts,  Pennington,  548;  Bobbins  v.  Willard,  6 
to  be  correct,  or  to  be  founded  upon  a  true  Pick.  464  ;  Corps  v.  Robinson,  2  Wash, 
▼iew  of  the  subject  The  question,  how  C.  C.  888 ;  Harris  v.  Wilson,  7  Wend.  57 ; 
far  the  acts  and  declarations  of  one  part-  Bucknam  v.  Bamam,  15  Conn.  67 ;  Bisp- 
ner  after  dissolution  are  binding  upon  his  ham  v.  Patterson,  2  McLean,  88 ;  Flanna- 
copartners,  is  to  be  determined,  not  so  .gin  v.  Champion,  1  Green,  Ch.  51 ;  Graf- 
much  by  drawing  remote  analogies  be-  ton  Bank  v.  Moore,  18  N.  H.  99 ;  Dutton 
tween  partners  and  other  classes  of  joint  v.  Woodman,  9  Cush.  255 ;  Alcott  v. 
debtors,  as  by  closely  considering  the  pe-  Strong,  id.  828.  And  admissions  by  a 
culiar  nature  of  the  partnership  connec-  party  that  he  is  a  partner  with  others  bind 
tion ;  and  the  peculiar  rules  of  law  which  himself  only.  They  are  not  competent 
must,  therefore,  necessarily  be  applied  to  evidence  of  partnership  to  all.  Mont  v. 
eases  arising  under  it.  In  this  view  of  Mainwaring,  8  Taunt.  189 ;  Burgue  v.  Fir- 
the  subject,  the  conclusion  would  seem  to  mln,  8  Stark.  58 ;  Ditchbum  v.  Sprack- 
be,  as  suggested  in  the  text,  that,  after  lin,  8  Esp.  81 ;  Tinkler  v.  Walpole,  14 
dissolution,  what  a  partner  says  or  what  East,  ^26 ;  Gibbons  v.  Wilcox,  2  Stark. 
he  does  must  generally  be  binding  upon  48 ;  Parker  v.  Brewer,  8  J.  B.  Moore, 
his  copartners,  just  so  &r  as  the  acts  or  226 ;  Whitney  v.  Ferris,  10  Johns.  66 ; 
the  words  are  indispensable  to  the  proper  Whitney  v.  Sterling,  14  id.  215 ;  McPher- 
winding  up  of  the  partnership  concerns,  son  v.  Rathbone,  7  Wend.  216 ;  Tuttle  v. 
But  the  subject  of  the  power  of  a  partner  Cooper,  5  Pick.  414;  Bridge  v.  Gray,  14 
after  his  firm  has  ceased  to  exist  will  be  id.  61 ;  Grafton  Bank  v.  Moore,  18  N.  H. 
considered  as  a  whole  when  we  come  to  99 ;  McCutchin  v.  Bankston,  2  Kelly, 
speak  of  the  consequences  of  dissolution,  244 ;  Phillips  v,  Purington,  15  Me.  425 ; 
|iosl,  ch.  12,  §4.  Taylor  v.  Henderson,  17  S.  &  R.  458; 
(r)  The  declarations  of  one  partner  are  Nelson  v.  Lloyd,  9  Watte,  22 ;  Anderson 
of  course,  as  a  general  rule,  admissible  in  v.  Levan,  1  Watts  &  S.  884 ;  Ostrom  v. 
evidence,  only  when  they  are  admissions,  Jacobs,  9  Met  454 ;  Mitchell  v,  Roulstone, 
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may  be  proved  bj  the  separate  admissions  of  all  who  are  sued ; 
or  by  the  acts,  declarations,  and  conduct  of  the  parties ;  or 
by  the  act  of  one,  and  the  declarations  or  conduct  of  others.  («) 
If  there  be  a  question  of  partnership,  the  admissions  of  one  are 
evidence  against  him,  but  not  against  the  others  unless  the  part- 
nership be  proved.  («5)  The  partnership  being  proved  aliunde ^ 
entries  of  account  made  by  one  partner  during  the  existence  of  the 
firm,  are  admissible  evidence  to  charge  all.  (()  So  notice  or  knowl- 

2  Hall,  851 ;  Gilpin  v.  Temple,  4  Harr.  be  constraed  with  reference  to  the  cir- 
190 ;  Evans  v,  Cornell,  1  G.  Greene,  25 ;  camstances  under  which  it  is  made,  and  if 
Fenn  v,  Timpson,  4  £.  D.  Smith,  276 ;  fiiirlj  applicable  only  to  a  single  transac- 
Kirby  v.  Hewitt,  26  Barb.  607.  See  tion  will  not  be  sufficient  to  establish  a 
Evans  v.  Drummond,  4  Esp.  89,  91;  general  partnership.  De  Berkom  v.  Smith, 
Heath  v.  Sansom,  4  B.  &  Ad.  172,  175.  1  Esp.  29.  See  Ridgwaj  v,  Philip,  1 
So  it  seems  to  be  settled  as  a  general  rule,  Cromp.  M.  &  B.  415.  Where  the  issue  of 
that  a  plaintiff  cannot  prove  the  partner-  partnership  was  raised  by  a  plea  in  abate- 
ship,  of  those  whom  he  had  made  defend-  ment  for  the  non-joinder  of  parties  as  de- 
ants,  by  the  admissions  of  one  of  them  fendants,  the  admission  of  liabili^  as  a 
made  in  his  answer  filed  to  a  bill  in  equity  partner  by  one  not  joined  in  the  suit,  being 
against  him.  Booth  v.  Qtiin,  7  Price,  good  in  an  action  against  him,  was  held  to 
198;  Field  v.  Holland,  6  Cranch,  8,  24;  be  also  receivable  on  this  issue,  to  prove 
Van  Reimsdyk  v.  Kane,  1  Gall.  680,  685;  him  a  partner.  2  Greenl.  £v.  §  484; 
Clark  V.  Yan  Beimsdyk,  9  Cranch,  158,  Clay  v.  Lanslow,  1  Moody  &  M.  45. 
156 ;  Osbom  v.  U.  S.  Bank,  9  Wheat.  788,  It  was  Md  in  one  case,  Whately  r.  Maa- 
882 ;  Christie  v.  Bishop,  1  Barb.  Ch.  105,  him,  2  Esp.  608,  that  in  an  action  by  A. 
116;  Chapin  v,  Coleman,  11  Pick.  881.  against  B.  &  C.  as  partners,  A.  might 
See  Studdy  v.  Sanders,  2  D.  &  B.  847 ;  establish  the  partnership  by  putting  in 
Pritchard  v.  Draper,  1  Bus.  &  M.  191 ;  evidence  a  verdict  on  an  issue  between  B. 
Bevans  v.  Sullivan,  4  Gill,  888.  &  C.  directed  out  of  a  court  of  equity,  to 

(s)  Welsh  t7.  Speakman,  8  Watts  &  S.  try  whether  they  were  partners.  But  this 
257 ;  Haughley  v,  Strickler,  2  Watts  &  S.  case  has  been  questioned,  by  high  an- 
411;  Johnston  r.  Warden,  8  Watts,  101;  thority,  for  reasons  that  seem  entirely 
Jennings  v.  Estes,  16  Me.  828.  In  Sang-  conclusive.  2  Stark.  Ev.  7th  Am.  ed. 
ster  V.  Mazarredo,  1  Stark.  161,  where  808,  n.  And  in  Burgess  v.  Lane,  8  Greenl. 
the  action  was  assumpsit  against  four  as  65,  it  was  hdd,  that  a  verdict  and  judg-* 
the  acceptors  of  bills  of  exchange,  three  of  ment  thereon  can  be  admissible  evidence 
whom  resided  abroad,  and  had  been  out-  of  a  copartnership  in  another  action,  only 
lawed,  it  was  heldy  that  an  admission  of  when  both  the  parties  to  the  second  suit 
partnership  by  one  was  evidence  as  against  are  the  same  as  the  parties  to  the  first, 
that  one  of  a  joint  promise  by  the  four,  See  Fogg  v.  Greene,  16  Me.  282 ;  Ellis  r. 
since,  in  a  future  action  by  the  present  Jameson,  17  id.  285 ;  Cragin  v,  Carleton, 
defendant  against  his  co-defendants  for  21  id.  492 ;  Latham  v,  Eenniston,  18  N.  H. 
contribution,  the  record  in  the  present  208.  See  Folk  v.  Wilson,  21  Md.  588. 
case  would  not  be  sufficient  evidence  of  (m)  Crossgrovev.  Himmelrich,54Fenn. 
the  joint  liability.  See  Ellis  v.  Watson,  2  St.  208 ;  Degan  v.  Singer,  41  111.  28. 
Stark.  458,  478.  But  an  admission  by  (t)  Walden  v.  Sherburne,  15  Johns, 
one  that  he  is  a  partner  with  others,  is  .to   409.     See  Champlin  v.  Tilley,  8  Day, 
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edge  of  'any  one  partner  is  notice  or  knowledge  affect-    *196 

ing  all  the  rest,  or  rather  the  partnership  as  a  whole ;  (u) 

and  such  notice,  even  if  *  coupled  with  a  demand,  as  a   *  197 

S07 ;  Nojes  v,  Bmmauz,  8  Yeates,  80.  copartners  maj  show  tiiat  such  admissions 

And  if  a  partner  has  not  received  his  cer-  relate  to  other  than  the  partnership  con- 

tificate  of  discharge,  his  admission  will  cems ;  Jaggers  v,  Binnings,  1  Stark.  64 ; 

bind  his  copartners,  though  made  after  or  to  transactions  antecedent  to  the  part- 

his  bankruptcy.    Grant  v.  Jackson,  Peake,  nership ;  Cutt  v.  Howard,  8  Stark.  8 ;  or 

203.    See  Bojce  v,  Watson,  8  J.  J.  Marsh,  that  they  were  made  by  mistake ;  Bidg- 

4d8;  Howard  V.Cobb,  8  Day,  809;  Martin  way  v.  Philip,  1  Cromp.  M.  &  B.  415. 

V.  Boot,  17  Mass.  227.    So,  if  two  partners  And  if  a  partner  makes  a  purchase,  appar- 

are  garnishees,  and  one  answers  for  both  ently  fbr  himself,  not  mentioning  his  firm, 

and  acknowledges  a  joint  indebtedness,  and  afterwards  declare  that  he  made  the 

judgment  may  be  entered   against  the  purchase  for  the  use  of  the  partnership, 

firm.    Anderson  v,  Wanzer,  6  How.  Miss,  such  declaration,  by  itself,  is  not  admis- 

587.    See,  further,  in  illustration  of  the  sible  to  charge  the  firm  for  the  price  of 

general  rule,  Vicary's  case,  Bac.  Abr.  tit.  the  thing  purchased,  on  the  ground  of  in- 

Eyidence,  628 ;  Hodenpyl  v.  Vingerhold,  terest  in  the  party  making  it.    White  v. 

Chitty  on  Bills,  489,  note;  Cheap  v.  Cr»-  Gibson,  11  Ired.  288. 

mond,  4  B.  &  Aid.  668 ;  Lucas  v.  De  la  (u)  As  in  the  case  of  notice  by  or  to  one 

Cour,  1  Maule  &  S.  249 ;  Lacy  v.  M'Neile,  partner  in  legal  proceedings.     If  one  of 

4  Dowl.  &  R.  7;   Bex  v.  Inhabitants  of  several,  jointly   interested   in   a   cargo, 

Hardwick,  11  East,  578,  589 ;  Nicholls  v.  e^cts  an  insurance  for  the  benefit  of  all, 

Dowding,  1  Stark.  81 ;  Odiome  v.  Mazcy,  he  may  give  notice  of  abandonment  for 

18  Mass.  182;  15  id.  44;  Bridge  v.  Gray,  all.    Hunt  r.  Boyal  Exchange  Ass.  Co., 

14  Pick.  61 ;  Bound  i;.  Lathrop,  4  Conn.  5  Maule  &  S.  47.    As  one  partner  may 

886 ;  Flak  v,  Copeland,  1  Over.  888 ;  Beims-  bind  his  firm  by  giving  notice,  so  he  may 

dyk  V.  Kane,  1  Gall.  635;   Williams  v.  by  receiving  it,  always   supposing   the 

Hoagson,  2  Harris  &  J.  474 ;  Hart  v.  Pal-  transaction  to  be  bond  fide.    Lord  Ellen- 

mer,  12  Wend.  528 ;  Cook  v,  Castner,  9  borough,  C.  J.,  in  Bignold  v.  Waterhouse, 

Gush.  266 ;  Fickett  v.  Swift,  41  Me.  65 ;  1  Maule  &  S.  259 ;  Alderson  v.  Pope,  1 

Foil  9.  McArthur,  81  Ak.  26 ;  Smitha  v.  Camp.  404,  n. ;   Ex  parte  Waithman,  2 

Cureton,  id.  652;  Kahn  v.  Boltz,  89  Ala.  Mont  &  A.  864.    Thus,  if  several  joint 

66.     It  makes  no  difierence  as  to  the  defendants,  makers  of  a  promissory  note, 

binding  force  of  the  declarations  of  any  sufler  judgment  by  default,   service  of 

one  partner,  that  some  of  the  firm  are  dor-  a  rule  nisi,  to  compute  the  principal  and 

mant    Easkaskia  Bridge  Co.  t;.  Shannon,  interest  due  on  the  note,  made  upon  one, 

1   Gibn.   15,  25 ;    see  Lea  v,  Gnice,  18  is  service  on  all ;  for  quoad  hoc  they  are 

Smedes  &  M.  656 ;  Corps  v,  Bobinson,  2  partners.    Figgins  v.  Ward,  2  Cromp.  & 

Wash.   C.   C.  888;   Allen  v.  Owens,  2  M.  424;  Carter  v.  Southall,  8  M.  &  W. 

Speers,  170 ;  nor  that  the  partner  making  128.    See,  fiirther,  May  hew  v.  Eames,  1 

admissions  or  acknowledgments  respecting  C.  &  P.  550;   Lansing  v.  M'KiUup,  7 

joint  afiairs  is  not  a  party  to  the  suit  in  Cowen,  416 ;  Powell  v.  Waters,  8  id.  670 ; 

which  they  are  offered  as  evidence.    See  Gilly  v.  Singleton,  8  Litt.  249 ;  Fitch  v. 

HcCntchin  v.  Bankston,  2   Kelly,  244,  Stamps,  6  How.  Miss.  487 ;  Hay  ward  v. 

247 ;  Thwaites  v,  Bichardson,  Peake,  16.  Harmon,  17  111.  477 ;  Miser  v.  Trovinger, 

But  if  a  partnership  is  established  between  7  Ohio  State,  281.    In  like  manner,  notice 

oo-defendants,  and  the  admissions  of  one  to  one  of  two  or  more  partners  of  a  prior 

are  oflfeied  in  evidence  to  charge  all,  the  unrecorded  deed  is  notice  to  all  the  part- 
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notice  to  quit  certain  premises,  (t;)  or  a  demand  on  which  tro- 
Ter  is  to  be  founded,  (t^)  may  be  given  or  made  by  one  partner 
on  his  general  authority.  Almost  the  whole  law  on  this  sub- 
ject, resolves  itself  into  the  rule,  that  the  representations  or  misrep- 
resentations of  a  partner  are  binding  on  the  firm,  provided  they 
are  made  in*  the  course  of,  and  relate  to  and  are  material  to  the 
transaction  of  the  business  of  the  firm. 

6.   Of  the  Power  to  vary  the  Buainess  of  the  Partnership. 

From  the  same  principle,  that  the  power  of  each  partner  grows 
out  of  the  business  of  the  firm,  and  is  measured  by  it,  another 
rule  is  drawn,  namely,  that  the  business  of  a  partnership  is  not 
to  be  materially  varied,  except  by  consent  of  the  other  partners. 
It  cannot  be  changed  as  to  its  object  and  character,  nor  materially 
enlarged  beyond  its  originally  intended  scope;  nor  can  a  new 
branch  of  business  be  taken  up  and  added  to  the  old.  For  the 
very  first  thing  for  a  partnership  to  do  is  to  determine  what 
business  it  shall  transact ;  that  must  be  the  determination  of  all, 
and  remains  in  force  until  changed  by  all.  (x)      At  the  same 

ners,  and  will  render  void  a  subsequent  note  became  due.  Dabnej  v.  Stidger,  4t 
deed  of  the  same  land  to  all  the  partners.  Smedes  &  M.  749.  See  Cocke  v.  Bank 
Bamej  v.  Currier,  1  D.  Chip.  315.  See  of  Tennessee,  6  Humph.  51.  But  persons 
Watson  V.  Wells,  5  Conn.  468.  If  a  bill  who  are  joint  indorsers  of  a  note  or*t>ill, 
accepted  by  a  firm  is  dishonored  by  one  but  are  not  partners,  must  be  severally 
partner,  notice  of  the  dishonor  need  not  notified  of  its  dishonor ;  and  without 
be  given  to  the  other  partners ;  and  if  the  notice  to  both,  it  seems  that  neither  can  be 
drawer  of  a  bill  be  a  partner  in  the  house  holden.  Shepard  v,  Hawley,  1  Conn.  368; 
upon  which  it  is  drawn,  proof  of  notice  to  Bank  of  Chenango  v.  Root,  4  Cowen,  126 ; 
the  drawer  of  the  dishonor  is  not  necessary.  Dabney  v,  Stidger,  supra.  See  1  Pars. 
Porthouse  v.  Parker,  1  Camp.  82 ;  Gowan  Notes  and  Bills,  502. 
V.  Jackson,  20  Johns.  176;  Bouldin  v.  (v)  Doe,  d.  Eliot  v.  Halme,  2  Man.  & 
Page,  24  Misso.  595.  Farther,  if  a  note  R.  488.  Otherwise,  if  the  joint  lessees 
indorsed  by  a  firm  becomes  due  after  its  are  not  partners.  Goodtitle  v.  Woodward, 
dissolution,  notice  of  dishonor  given  to  3  B.  &  Aid.  689. 
one  of  the  late  partners  will  be  sufficient,  (tr)  See  ante,  p.  *  156  and  note, 
if  the  holder  has  not  been  notified  of  the  {x)  The  leading  and  perhaps  the  only 
dissolution.  Nott  v.  Downing,  6  La.  684.  case  directly  bearing  upon  the  proposition 
See  Darling  v.  March,  22  Me.  189,  190.  of  the  text  is  that  of  Natusch  v.  Irving, 
And  notice  to  the  surviving  partner  of  the  cited  in  the  Appendix  to  Gow  on  Part, 
dishonor  of  a  note  indorsed  by  the  firm,  is  p.  398.  There  a  large  number  of  persons 
sufficient  to  bind  the  estate  of  the  deceased  had  united  in  forming  a  joint-stock  corn- 
partner,  though  the  holder  knew  of  the  pany  fbr  the  purpose  of  efiecting  fire  and 
death  of  the  deceased  partner  before  the  Mfe  assurances.     The  plaintifT,  a  share- 
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*  time  there  may  be  an  apparent  exceptioi^  to  this  rule  in  *  198 
relation  to  third  parties.  If  a  partner  enter  into  a  new 
branch  of  business  in  the  name  of  the  firm,  but  without  the  author- 
ity of  the  firm,  and  this  is  unprofitable,  the  firm  —  if  they  have  in 
no  way  adopted  or  ratified  the  transactions  —  may  refuse  to  partici- 
pate in  tlie  loss,  and  cast  the  whole  on  that  partner,'treating  it  as 
his  several  business.  And  any  third  party  dealing  with  that  part- 
ner and  knowing  or  having  sufficient  means  of  knowing,  that  he 
goes  beyond  the  business  of  the  firm  and  transcends  his  rights, 
can  look  only  to  him  ;  for  the  firm  may  then  repudiate  this  new 
business  as  well  to  this  third  person  as  to  the  partner,  (jf)    But 

holder  in  the  company,  on  behalf  of  him-    mitted  to  proceed  in  the  farther  ezecntlon 
self  and  the  other  shareholders,  filed  a  bill    of  such  projects,  if  a  court  of  equity  would 
in  equity  against  the  president  and  direo-    not  go  the  length  of  holding  tliat  such  con- 
tors  of  said  company,  praying,  amongst    duct  was  consent,  it  would  scarcely  think 
other  things,  that  they  might  be  restrained    parties  so  conducting  themselves  entitled 
from,  employing  the  capital,  credit,  &c.,    to  tlie  fesUnum  remedtum  of  iivi'iuiotion/' 
of  the  said  company  in  the  business  of   These  principles  being  applicable  as  well 
marine    insurances.      Lord     Chancellor    to  a  partnership  of  six  hundred  as  to  one 
Eldon,  in  giving  his  opinion  upon  the  &ct8,    of  six,  his  lordship  said  that  "  the  court 
put  the  following  case:  "If  six  persons    would  restrain  particular  members  of  those 
join  in  a  partnership  of  life  assurance,  it    bodies  from  engaging  other  members  in 
seems  clear  that  neither  the  minority,  nor    projects  in  which  they  have  not  consented 
any  select  part  of  them,  nor  five  out  of   to  be  engaged,  or  the  engaging  in  which 
the  six,  could  engage  that  partnership  in    they  have  not  encouraged,  assented  to, 
marine  insurances,  unless  the  contract  of   empowered,  or  acquiesced  in,  expressly  or 
partnership  expressly  or  impliedly  gave    tacitly,  so  as  to  make  it  not  equitable  that 
that  power,  because,  if  this  was  otherwise,    they  should  seek  to  restrain  them."    It 
an  individual  or  individuals,  by  engaging    was  farther  considered  that  an  ofibr  to 
in  one  specified  concern,  might  be  impli-    return  to  the  plaintifi*  in  this  suit  his  cap- 
cated   in   any  other   concern  whatever,    ital  with  interest;    or  to  indemnify  him 
however  difierent  in  its  nature,  against   against  losses  from  transactions  outside 
his  consent.     But  if  a  part  of  the  six    the  specified  purposes  of  the  institution, 
openly  and  publicly  professed  their  inten-    or  the  &ct  that  the  plaintiff  could  sell  his 
tion  to  engage  the  partnership  in  another    shares  for  more  than  he  gave  for  them, 
concern,  and  clearly  and  distinctly  brought    that  any  or  all  these  circumstances,  did 
this  to  the  knowledge  of  one  or  more  of   not  affect  his  right  to  hold  his  associates 
the  other  partners,  and  such  one  or  more    to  the  original  business  of  the  partnership, 
of  the  other  partners  could  be  clearly    and  to  prevent  them  by  iivjunction  from 
shown  to  have  acquiesced  in  such  intention,    transgressing  its  reasonable  limits.    See 
and  to  have  permitted  the  other  partners    Eean  v.  Johnson,  1  Stock.  401. 
to  have  entered  upon  and  to  have  engaged        (^)  See  ante,  p.  *99,  note  (y),  to  the  point 
themselves  and  the  body  in  such  new    that  the  nature  of  the  particuhir  business 
projects,  and  thereby  to  have  placed  their    of  a  firm  is  generally  notice  to  the  world 
partners,  so  engaged,  in  difficulties  and    of  the  limitations  thereby  put  upon  the 
embarrassments,  unless  they  were  per-   power  of  each  partner,  and  oonsequently, 
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it  may  happen  that  this  new  business  has  nothing  in  itself  to  dis- 
tinguish it  from  the  general  business  of  the  firm,  and  that  the 
third  person  had  no  notice  that  it  was  so  distinguished  ;  then  he 

will  hold  the  firm,  and  on  the  same  ground  on  which  he 
*  199   would  be  *  unaflFected  by  any  private  stipulations  or  limitar 

tions  of  the  firm  not  made  known  to  him.  (z) 


SECTION  IV. 


OF  NEGOTIABUB  PAPER. 


The  whole  doctrine  of  negotiable  paper,  so  far  as  it  differs  from 
the  common  law  of  contracts,  is  derived  from  the  law-merchant. 
The  law  of  partnership,  as  we  have  seen,  has  no  other  source. 
And  when  they  meet,  as  in  the  powers  of  partners  to  make,  in- 
dorse, receive,  or  otherwise  deal  with  negotiable  paper,  for  the 
partnership,  we  have  a  twofold  reason  for  solving  the  question 
which  this  topic  presents,  by  the  law-merchant  as  that  has  been 
established  by  adjudication,  or  by  that  usage  of*  merchairts  which 
is  the  foundation  of  the  law-merchant. 

The  first  remark  to  be  made  in  this  connection  is  that  whi(^h 
must  be  repeated  whenever  the  powers  of  partners  are  under 
consideration.  It  is,  that  as  these  powers  grow  out  of  the  busi- 
ness of  the  partnership,  so  they  are  controlled  and  limited  by 
it.  (a)     And  very  many  other  principles  are  involved  in  this. 

that  persons  dealing  with  a  partner  in  notes,  as  well  in  law  as  in  eqoitj.    "  In 

matters  beyond  the  scope  of  that  particular  drawing  and  accepting  bills  of  exchange, 

business  cannot  charge  the  partnership  it  never  was  doubted  but  that  one  partner 

thereon,  without  proof  of  that  partner's  might  bind  the  rest"    Lord  Kenyon,  in 

special  authority.  Harrison  v.  Jackson,  7  T.  R.    See  Anony- 

(z)  See  Bamley  v.  Rice,  18  Tex.  481.  mous,  S^les,  870 ;  Smith  v.  Jarres,  2  Ld. 

(a)  It  was  established,  as  long  ago  as  Raym.  1484 ;  Lane  v,  Williams,  2  Vem. 

the  reign  of  W^illiam  in.,  that,  "by  the  277 ;  Smith  v.  Baily,  11  Mod.  401 ;  BuUer, 

custom  of  England,  when  there  are  two  n.  p.,  270 ;  Sutton  v,  Gregory,  2  Peake, 

joint  traders,  and  one  accepts  a  bill  drawn  160 ;  Arden  v,  Sharpe,  2  £sp.  626 ;  Swan 

on  both,  for  him  and  partner,  it  binds  both,  v,  Steele,  7  East,  210 ;  Ridley  v.  Taylor, 

if  it  concens  the  trade."    Pinkney  v.  HaU,  18  id.  176 ;  Liringston  v.  Roosevelt,  4 

1  Salk.  126 ;  1  Ld.  Raym.  176.    The  same  Johns.  266 ;  Smith  v.  Lusher,  6  Cowen, 

doctrine    has  also  been   always  applied  689;  Manhattan  Company  v.  Ledyard,  1 

both  to  the  making  and  to  the  indorse-  Caines,  191 ;  Kane  v.  Scofield,  2  id.  868 ; 

ment  of  bills  of  exchange  and  promissory  McGowan  v.  Bank  of  Kentucky,  6  Lit. 
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*  Thus,  it  is  always  open  to  the  partners  to  show  that  ne-    *  200 
gotiable  paper  bearing  their  name  was  never  their  paper, 
or  not  signed  with  their  name  in  and  for  their  business;  or,  if 
their  paper,  that  it  was  not  transferred  on  their  account ;  and  if 
this  be  so,  and  the  third  party  claiming  of  them  had  no  belief, 

271 ;  Commercial  Bank  of  Manchester  t;.  ston  t;.    Booseyelt,  4  Johns.    251.    See 

Lewis,  18  Smedes  &  M.  226 ;  Crozier  v.  Davidson    v.    Robertson,   8  Dow,    229 ; 

Ejrker,  4  Tex.  262.    On  the  other  hand,  Williams  v.  Thomas,  6  Esp.  18.    There 

if  there  are  seyeral  drawees  or  payees  of  a  are  partnerships,  howeyer,  which  are  not 

bill  or  note,  who  are  not  partners,  an  ao-  strictly  trading  partnerships,  and  in  the 

ceptance.or  indorsement  by  one  of  them  com-se  of  whose  business  the  use  of  nego- 

will  not  be  the  act  of  all  nor  bind  all.  tiable  paper  is  generally  neither  customary 

See  Carvick  v,  Vickery,  Doug,  668,  n. ;  nor   necessary.    Partners  in  such  firms 

Holt,  297 ;  March,  64 ;  1  Beawes,  446.  have  not  primdfade  or  implied  authority 

The  power  of  each  partner  to  put  the  to  bind  them  by  putting  the  firm  name 

name  of  the  firm  to  negotiable  paper  is  so  upon  biUs  or  notes.    Of  this  sort  are  pro- 

oniTersally  implied  ftorn  the  very  existence  fessional    partnerships,     and    those    for 

of  the  partnership,  that  stipulations  among  mining  and  fiurming  purposes.    See  ante, 

the  partners  that  one  or  more  of  them  p.  *99,  note  {y);  p.  *156,  note  (g).    But 

shall  not  hare  this  right,  will  not  affect  the  mere  circumstance  that  the  business 

third  parties  unless  made  known  to  them ;  of  a  firm  consists  in  making  profits  out  of 

and  this  is  true  whether  all  the  partners  real  estate,  as  in  working  a  stone  quarry, 

be  known  or  whether  some  be  unknown  will  not  take  the  case  out  of  the  general 

and  dormant    Hubert  v.  Kelson,  Davies'  rule.    Thicknesse  v.  Bromilow  2  Cromp. 

B.  L.  8 ;  Winship  v.  Bank  of  the  United  &  J.  426,  480. 

States,  6  Pet.  629 ;  6  Mason,  176 ;  South  The  act  of  drawing  a  bill  of  exchange 


Carolina  Bank  v.  Case,  8  B.  &  C.  427 
Grant  v.  Hawkes,  Chitty  on  'Bills,  42 
Bank  of  Kentucky  v.  Brooking,  2  Litt.  41 
Walden  v,  Sherburne,  16  Johns.  409,  418 


by  one  partner,  in  his  own  name,  upon 
the  firm  of  which  he  is  a  member,  for  the 
use  of  the  partnership  concern,  has  been 
held  to  be  an  acceptance  of  the  bill  by  the 


Whitaker  v.  Brown,  16  Wend.  606 ;  Bank  drawer  in  behalf  of  the  firm,  and  to  bind 

of  Rochester  v.  Monteath,  1  Denio,  402.  the  firm  as  on  an  accepted  bill.    Dougal 

Kor  is  it  incumbent  upon  persons  dealing  t;.  Cowles,  6  Day,  611.    See,  also.  Beach 

with  a  partner  to  inquire  whether  he  is  v.  State  Bank,  2  Ind.  488 ;  Miller  v.  Thomp- 

authorized  to  sign  the  partnership  name  son,  8  Man.  &  G.  676.    And  it  seems  that 

to  commercial  paper.    In  the  absence  of  in  such  case,  if  the  partnership  were  not 

fiicts  to  the  contrary,  they  hare  a  right  to  held  to  be  bound  at  law,  yet,  if  the  bill 

presume  that  he  lias  this  power.    Coursey  were  actually  drawn  on  partnership  ac- 

17.  Baker,  7  Harris  &  J.  28 ;  Storer  v.  Hink-  count,  equity  would  enforce  payment  of  it. 

ley,  Kirby,  147 ;  Champion  v.  Munford,  id.  Reimsdyk  v,  Kane,  1  Gall.  680.    See,  as 

172 ;  Hawes  v.  Dunton,  1  Bailey,  146 ;  to  the  subject  of  this  note,  generally,  1 

Drake  v,  Elwyn,  1  Cames,  184 ;  Vallett  v.  Pars.  Notes  and  Bills,  128-148.    A  part- 

Farker,  6  Wend.  616 ;  Porter  v.  Cumings,  ner  may  indorse  a  note,  of  which  his  firm 

7  id.  172 ;  Foster  v.  Andrews,  2  Penn.  160 ;  is  payee,  in  the  name  of  his  firm,  to  him- 

Le  Boy  v.  Johnson,  2  Pet.  186,  197.    Nor  self,  and  may  then,  in  his  own  name,  sue 

with  respect  to  this  implied  power  of  each  and  recover  from  the  maker.    Kirby  v. 

partner  is  there  any  difierenoe  between  CogsweU,  1  Caines,    606;  Bumham    v. 

general  and  special  partnerships.    Liring-  Whittier,  6  N.  H.  884. 

14 
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grounded  on  sufficient  circumstances,  that  it  was  their  paper, 
then  they  are  not  held.  We  have  already  remarked  that  an 
individual  is  held  liable  as  a  partner  because  he  was  so  in  fact, 
or  because  he  was  held  out  as  one.  An  exactlj  analogous  rule 
applies  to  negotiable  paper  bearing  the  name  of  a  firm ;  it  binds 
the  firm  either  if  it  was  their  paper  negotiated  in  their  business,  or 

if  it  was  ^^  held  out "  as  such ;  that  is,  so  treated  and  dealt 
*201    with   by  the  firm  or  with  their  *  knowledge  and  without 

their  objection,  as  to  justify  others  in  believing  it  to  be  their 
paper,  and  the  making  or  transfer  of  it  their  transaction.  (() 

(6)  We  hare  just  seen  that  it  in  within  ner  has  borrowed  monejr  on  his  own 
the  general  implied  power  of  each  partner  credit,  and  giyen  his  separate  note  there- 
to bind  his  firm  by  all  contracts  concern-  for,  is  it  a  fraud  afterwards  to  substitnte 
ing  negotiable  paper.  As  against  his  co-  the  note  of  the  firm,  provided  the  money 
partners,  the  making,  accepting,  or  indors-  borrowed  actually  came  to  the  use  of  the 
ing  of  such  paper  by  one  partner  is  valid  firm.  Neither,  If  the  original  loan  was 
only  when  the  act  is  within  the  scope  of  made  on  the  credit  of  the  firm,  though 
the  joint  business  and  is  actuaUy  on  the  the  separate  note  of  the  borrowing  partner 
joint  account.  But,  as  fiur  as  third  parties  was  executed  for  it,  would  it  be  a  fraud  to 
are  concerned,  such  act  of  a  single  partner  substitute  for  the  separate  security  the 
charges  the  partnership,  if  only  it  Mrly  note  of  the  firm,  notwithstanding  it  did 
appear  to  be  within  the  joint  business  and  not  appear  that  the  money  went  into  the 
on  the  joint  account.  Hence,  wherever  business  of  the  partnership.  Union  Bank 
the  partnership  name  appears  on  negotia-  v.  Eaton,  5  Humph.  499.  See  Ala.  Coal 
ble  paper  the  firm  is  bound,  unless  in  some  Mining  Co.  v.  Brainard,  86  Ala.  476 ; 
way  the  title  of  the  holder  can  be  im-  Connecticut  River  Bank  v.  French,  6 
peached.  Wintle  v.  Crowther,  1  Cromp.  Alien,  818 ;  Fielden  v.  Lahens,  9  Boe- 
&  J.  816,  818 ;  Lane  v.  Williams,  2  Vem.  worth,  486 ;  Stephens  v.  Reynolds,  2  Fost. 
277 ;  Baker  v.  Charlton,  1  Peake,  80 ;  &  Fin.  147 ;  Dow  v.  Phillips,  24  Bl.  249 ; 
Arden  v.  Sharpe,  2  Esp.  628 ;  M'Nair  v,  Maynard  o.  Fellows,  48  N.  H.  266. 
Fleming,  1  Montagu  on  Part.  87 ;  8  Dow,  Where  one  partner,  holding  notes  for 
229 ;  2  Bell  Comm.  672 ;  Lloyd  v.  Ashby,  the  benefit  of  the  firm,  attempts  to  pawn 
2  B.  &  Ad.  23 ,'  Yere  v.  Ashby,  10  B.  &  C.  or  pledge  them  for  his  own  private  debts, 
288 ;  Livingston  t;.  Roosevelt,  4  Johns,  261 ;  the  court  will  interfere  to  restrain  it  as  an 
Winship  v.  Bank  of  the  United  States,  6  act  of  fraud  on  his  copartners.  Stockdale 
Pet.  629 ;  Etheridge  v.  Binney,  9  Pick.  v.  UUery,  87  Penn.  486.  Moreover,  the 
272,  274.  Miller  v,  Manice,  6  Hill,  114.  title  of  the  holder  is  not  afiected  by  anjr 
And  it  seems  that  the  fiict  that  the  payee  knowledge  acquired  by  him  subsequently 
of  a  note,  made  by  one  partner  in  the  to  his  reception  of  the  paper.  In  Swan  v, 
name  of  the  firm,  believed  that  the  money,  Steele,  7  East,  210,  see  the  veiy  instructive 
for  which  the  note  was  given,  was  to  be  opinion  of  Lord  Ellenborongfa,  C.  J. 
applied  to  the  individual  purposes  of  the  We  shall  find  this  same  prhiciple  oocnr- 
acting  partner,  would  not  invalidate  the  ring  add  being  applied  to  nearly  all  the 
note  as  to  the  firm,  unless  such  misappro-  questioits  which  we  are  about  to  consider 
priation  really  took  place.  Hamilton  v.  respecting  the  liability  of  a  firm  upon  ne- 
Summers,  12  B.  Mon.  11.    Nor,  if  a  part-  gotiable  pi^r  issued  or  transfisRed  by  one 
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Tlie  making  of  the  note,  the  signature,  indorsement,  or  waiver  of 
demand  or  notice,  may  be  fraudulent  as  against  the  firm,  but  the 
firm  will  be  held  if  the  thing  is  done  apparently  in  the  course  of 
business,  and  the  other  party  has  no  privity  with  the  fraud  and  no 
notice  or  knowledge  of  it  But  a  party  cannot,  as  to  his  copart- 
ners, waive  notice  upon  a  note  indorsed  by  him  for  his  own 
benefit,  (bb) 

The  question  has  been  very  much  discussed,  on  whom  lies  the 
burden  of  proof ;  and  we  have  already  alluded  to  it,  in  coimection 
with  the  question  to  whom  credit  is  given.  There  is  some  fluc- 
tuation in  the  adjudication  both  of  England  and  of  this  country ; 
but  we  think  there  is  no  material  difference  in  the  principles 
adopted  by  the  two  countries.  It  must  be  regarded  as  the  general 
presumption  of  law,  that  all  paper  upon  which  the  signature 
of  *  the  firm  has  been  put  by  a  partner,  is  the  paper  and  *  202 
bears  the  signature  of  the  partnership ;  and  that  all  trans- 
fers of  such  paper  by  him,  were  lawful,  (e?)     This,  therefore,  would 

partner.    See  post,  p.  *  211  etseq,,  respect-  effect  of  the  tranaaction,  is  to  subject  the 

ing  cases  where  paper  bearing  the  firm  ftinds  of  the  acceptors  to  the  payment  of 

name,  but  originally  made  or  afterwards  the  debt.    These  facts  alone  appearing, 

transferred  in  fraud  of  the  firm,  has  come  the  acceptance  is,  primd  fcuUe,  an  accept- 

into  the  hands  of  a  bond  fide  holder  for  ralue.  ance  on  the  joint  account  of  the  accepting 

(66)  Windham  County  Bank  v.  Kendall,  firm,  and  binds  a  partner  therein,  who  is 

7  Rhode  Island,  77.  not  a  member  of  the  drawing  firm,  and 

(c)  See  ante,  p.  *  201,  note  (6) ;  Manf.  &  did  not  expressly  assent  to  it    Tutt  v. 

Mech.    Bank  v,  Winship,  6    Pick.    11 ;  Addams,  24  Misso.  186.    See  Phinsen  v. 

Etheridge  v.  Binney,  9  id.  274 ;  Waldo  Negley,  25  Penn.  State,  297.    Kor  is  the 

Bank  v.  Greely,  16  Me.  419 ;  Barrett  v.  fact  that  a  draft  or  bill,  made  in  the  name 

Swann,  17  id.  180 ;  Vallett  u,  Parker,  6  of  the  firm,  is  made  payable  to  the  order 

Wend.  615 ;  Doty  v.  Bates,  11  Johns.  544 ;  of  one  of  the  partners,  any  indication  that 

Knapp  17.  McBride,  7  Ala.  19 ;  Ensminger  the  paper  was  not  drawn  oa  partnership 

V.  Marvin,  5  Blackf.  210 ;  Miller  v,  Hines,  account,  and  in  the  usual  course  of  the 

15  Ga.  197 ;    Thurston  v,  Lloyd,  4  Md.  business  of  the  firm.    Nor  is  the-presump- 

288 ;  Manning  v.  Hays,  6  id.  5 ;  Powell  v.  tion  that  a  draft  or  bill,  so    signed,  is 

Messer,  18  Tex.  401 ;  Hickman  v.  Kunkle,  regular  partnership   paper,   changed   by 

27  Misso.  401.    If  a  creditor  of  a  partner-  showing  that  such  paper  was  discounted  at 

ship  take  a  bill  from  his  debtors,  drawn  the  request  of  the  partner  who  drew  the 

by  them  upou  another  firm,  and  this  bill  draft  in  the  name  of  the  firm  whose  name 

IB  afterwards,  in  the  usual  course  of  busi-  was  inserted  as  payee,  who  indorsed  it,. 

ness,  accepted  in  the  name  of  the  firm  and  drew  out  the  proceeds.    Haldeman  v. 

drawn  upon,  though  by  a  partner  who  is  Bank  of  Middletown,  28  Penn.  State,  440 ; 

also  a  member  of  the  drawing  firm,  it  can-  Phinsen  v.  Negley,  supra.    See  Pierce  v. 

not,  in  such  a  case,  be  inferred  as  matter  of  Jackson,  21  Cal.  686 ;  Uhler  v.  Browning, 

Uwfit>m  this  latter  fact,  standing  alone  that  4  Dutch,  79;  Hurd  v.  Haggerty,  24  111. 

the  purpose  of  the  parties,  or  eren  that  the  171 ;  Littell  v.  Fitch,  11  Mich.  525. 
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call  on  the  partnership  to  dischai^e  itself,  and  therefore,  would  lay 
the  burden  of  proof  on  them. 

Thus  far  the  law  seems  to  be  clear.  Then  the  American  adju- 
dication very  decidedly  assumes  that  the  third  party  taking  this 
paper  with  the  knowledge  that  it  was  given  for  the  private  and 
personal  debt  only  of  one  partner,  knows  enough  to  put  him  on  his 
guard,  and  that  he  is  now  bound  to  inquire  whether  the  firm 
authorized  this  use  of  their  name,  and  can  only  hold  them  on  the 
ground  that  they  did  so  authorize  it  in  fact;  and  this  he  must 
show  as  the  foundation  of  his  claim.  In  other  words,  the  Amer- 
ican courts  hold  the  doctrine  that  a  third  party  taking  from  a 
partner  the  signature  of  his  firm  for  his  own  debt,  cannot  hold 
that  firm  without  proof  of  authority,  adoption,  or  ratifica- 
*  203    tion  by  the  firm,  (d)   We  should  say  that  the  weight  of  *  au- 

{d)  Chazournes  v.  Edwards,  8  Pick.  5;  State,  21.    And  wherever  the  fbrm  name 

Homer  v.  V^ood,  11  Gush.  62 ;  Darenport  is  put  by  one  partner  upon  negotiable 

V.  Ranlett,  8  N.  H.  886 ;  V^illiams  v,  Gil-  paper  under  drcomstanoes  which  make 

Christ,  11  id.  686 ;  Livingston  v,  Hastie,  2  the  transaction  actually  or  constructively 

Gaines,  246 ;  Lansing  v.  Gaine,  2  Johns,  fraudulent,  and  therefore  void  as  to  the 

800 ;  Livingston  v.  Roosevelt,  4  id.  261 ;  firm,  the  bill  or  note,  also,  is  void  in  the 

Laverty  v.  Burr,  1  Wend.  629 ;  Wardell  v,  hands  of  the  fraudulent  holder  as  to  any 

Hughes,  8  id.  418 ;  Whitaker  v.  Brown,  of  the  other  parties  to  it ;  for,  otherwise, 

11  id.  76;  Gansevoort  v.  Williams,  14  id.  the  partnership  would  eventually  be  made 

188 ;  Joyce  v.  Williams,  id.  141 ;  Wilson  reliable  upon  it.    Ridley  v.   Taylor,  18 

V.  Williams,  id.  146 ;  Baird  v.  Cochran,  4  East,  176 ;  Livingston  v,  Hastie,  2  Gaines, 

S.  &  R.  897 ;  Gotton  v.  Evans,  1  Dev.  &  246;  Ghazoumes  v.  Edwards,  8  Pick.  6; 

B.  £q.  284;  Abpt  v.  Miller,  6  Jones,  82;  Williams  v,    Walbridge,   8  Wend.  416; 

Weed  V.  Richardson,  2  Dev.  &  B   686 ;  Hagar  v.  Mounts,    8  Blackf.  261.    But 

Hagar  v.  Mounts,  8  Blackf.  261 ;  Taylor  see  Bowen  v.  Mead,  1  Mann,  liich.  482. 

V.  HiUyer,  id.  488 ;  Hickman  v.  Rieneking,  As  to  the  question  of  the  consent  of  the 

6  id.  887  ;  Rogers  v.  Batchelor,  12  Pet.  firm  to  the  act  of  one  partner,  by  which  he 

221 ;  Mauldin  v.  Branch  Bank  at  Mobile,  pledges  the  partnership  name  for  hia  pri- 

2  Ala.  602 ;  Darling  v.  March,  22  Me.  184 ;  vate  debt,  it  is  not  a  matter    of  legal 

Brown  v.  Duncanson,  4  Harris  &  McH.  presumption,    but  a   matter    of  Act,  of 

860 ;  Poindexter  v.  Waddy,  6  Mauf.  418 ;  which  tlie  jury    must  be     satisfactorily 

Robertson  o.  Mills,  2  Harris  &  G.  98 ;  convinced.     Hence,  where  the  jury  were 

Steams  v.  Bumham,  4  Greenl.  84 ;  Elliott  Insthicted   that,  if  one  of  two  partners 

V.  Dudley,  19  Barb.  826 ;  Lanier  v.  Mo-  was  present  and  heard  the  other  partner 

Gabe,  2  Pla.  82 ;  Tutt  v.  Addams,  24  Misso.  make  an  arrangement  by  which  the  part- 

186 ;  Powell  v.  Messer,  18  Tex.  401 ;  Glay  nership  name  was  pledged  in  a  matter 

V.  Gottrell,    18  Penn.    State,  408.    The  outside  of  the  partnership  concerns,  the 

fact  that  a  note  given  by  one  partner,  in  Uw  would  presume  that  the  former  aa- 

the  name  of  his  firm,  but  mainly  for  his  sented  to  it,  it  was  hdd,  that  such  instmc- 

own  debt,  includes  within  it  a  small  debt  tion  was  ground  for  a  new  trial.    Mereein 

of  the  firm,  will  not  make  the  firm  liable  v.    Andrus,    10  Wend.    261 ;   Foster  v. 

on  the  note.    King  v,  Faber,  22  Penn.  Andrews,  2  Penn.  State,  160;  Jones  v. 
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thority  in  the  English  courts,  is  in  favor  of  rules  substantially 

*  similar,  (e)    That  is,  they  also  hold,  that,  if  a  creditor    *  204 

Booth,  10  y t  268 ;  McKlnney  v,  Brights,  were  a  waiver  of  any  objection  which  he 
16  Penn.  State,  899.  Bat  where  a  part-  might  have  made  to  tlie  note,  and  there- 
ner  gives  the  partnership  name  for  his  fore  that  this  guarantee  was  given  upon  a 
individual  debt,  the  assent  of  Ms  copart-  good  consideration,  and  that  he  is  bound 
ners  to  the  act,  or  their  ratification  of  it,  by  it"  3ee  Steams  v.  Bumham,  4  Greenl. 
maj  be  implied  from  circumstances,  and  84;  Leverson  v.  Lane,  18  C.  B.,  m.  s. 
need  not  be  proved  bj  express  agreement.  (106  Eng.  Com.  L.  R.)  278.  In  Taylor  v. 
Gansevoort  v.  Williams,  14  Wend.  188 ,-  Hillyer,  8  Blackf.  488,  where  one  of  two 
Noble  V.  M'CUntock,  2  Watts  &  S.  152 ;  partners,  had  given  a  note,  in  the  name  of 
Chazoumes  v.  Edwards,  8  Pick.  11 ;  Cot-  his  firm,  for  his  private  debt,  and  this  was 
ton  V.  Evans,  1  Dev.  &  B.  Eq.  284 ;  Abpt  known  to  the  payee,  a  subsequent  oral 
V,  Miller,  6  Jones,  82 ;  Brewster  v,  Mott,  promise  by  the  other  partner  to  pay  the 
4  Scam.  878 ;  Powell  v.  Messer,  18  Tex.  note  was  deemed  to  be  within  the  statute 
401 ;  Eemegs  v.  Richards,  11  Barb.  812 ;  of  frauds,  and  therefore  not  binding  on 
Wheeler  i?.  Rice,  8  Cush.  205.  See  Elliott  him.  See  Mercein  v.  Andrus,  10  Wend. 
V.  Dudley,  19  Barb.  826.  Nor  need  there  461.  Fielden  v.  Lahens,  9  Bosw.  486, 
be  any  new  and  independent  consideration  Whitmore  v.  Adams,  17  Iowa,  567 ;  Bur- 
for  the  act  of  the  partners,  ratifying  and  leigh  v.  Parton,  21  Texas,  585. 
promising  to  be  bound  by  the  act  of  a  co-  («)  The  English  and  American  rules  on 
partner  who  has  wrongfully  used  the  this  point  have  firequently  been  contrasted 
partnership  name  for  his  own  benefit  in  the  courts  of  this  country.  The  views 
Commercial  Bank  v.  Warren,  15  N.  Y.  taken  of  the  points  of  di£^rence  between 
577.  In  FJagg  v.  Upham,  10  Pick.  147,  the  two,  though  variously  stated,  are  in 
it  appeared  that  Valentine,  one  of  two  the  main  in  unison  with  those  of  the  text, 
partners,  had  given. the  firm  note  for  his  Thus  in  Chazoumes  v.  Edwards,  8  Pick, 
several  debt,  and  that  afterwards  his  co-  5,  Parker,  C.  J.,  after  stating  the  American 
partner,  acting  under  a  mistake  of  law,  rule,  says :  **  The  only  case  which  has  a 
acknowledged  himself  liable  upon  the  note,  contrary  tendency  is  that  of  Ridley  v,  Tay- 
and  gave  his  written  guaranty  for  its  pay-  lor,  18  East,  175;  in  which  case,  however, 
ment  The  payee,  bringing  his  action  the  principle  above  stated  is  admitted; 
upon  the  guaranty,  the  court  said :  "  The  but  it  was  thought  that  the  facts  did  not 
note  was  made  in  the  partnership  name,  show  that  knowledge  on  the  part  of  the 
purported  to  bind  both  partners,  and  was  creditor,  which  would  constitute  the  trans- 
binding  upon  the  partners,  if  made  with  action  fraudulent  on  his  part  There  were 
their  consent  Supposing  it  to  be  made  drcumstanoes  in  the  case  firom  which  it 
by  Valentine  for  his  several  debt,  without  was  thought  the  plainti£&  might  reasonably 
the  consent  of  the  defendant,  it  would  not,  infer,  that  the  bill  given  to  them  by  their 
indeed,  be  binding  upon  him,  but  no  one  debtor  was  one  which  he  had  a  right 
else  could  make  the  objection,  and  it  de-  within  his  general  authority  as  a  partner 
pendedonhimself  to  insist  on,  or  to  waive,  to  transfer.  Though  the  decision  does 
tiie  objection.  Under  these  circumstances,  not  seem  to  be  in  exact  conformity  with 
knowing  the  terms  of  the  partnership  be-  the  rule  as  before  settled  in  several  cases, 
tween  Valentine  and  himself,  and  knowing  yet  the  principle  is  clearly  admitted."  In 
the  consideration  for  which  the  note  was  Dob  o.  Halsey,  16  Johns.  88,  Spencer,  J., 
given,  we  are  of  opinion  that  his  acknowl-  thus  expresses  the  distinction :  "  The  only 
edgment  of  his  own  liability,  and  his  ex-  difierence  between  the  decision  of  this 
press  obligation  to  guarantee  the  payment,  court  and  that  of  the  King's  Bench  con- 
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*  205    of  one  partner  *  take  partnership  paper  in  payment  of  his 

debt  from  that  partner,  and  there  are  no  further  facts  in 

the  case,  the  partnership  would  not  be  held,  and  the  act  of  the 

holder  of  that  paper  would  be  deemed  fraudulent  in  law.  (/) 

sists  in  this :  We  require  the  separate  ner  upon  the  ground  of  frand,  committed 
creditor  who  has  obtained  the  partnership  upon  him  bj  his  associate  and  the  holder ; 
paper  for  the  priyate  debt  of  one  of  the  but  this  is  sometimes  inferred  from  the  fiict 
partners,  to  show  the  assent  of  the  whole  that  the  bill  or  note  is  given  for  a  priyate 
firm  to  be  bonnd.  The  rule  of  the  King's  debt,  and  that  known  to  the  holder;  and 
Bench  throws  the  burden  of  aroiding  at  other  times  ftirther  proof  is  required 
such  security  on  the  flirm,  hy  requiring  negativing  a  presumed  concurrence  of  the 
them  to  prove,  that  the  act  was  covinous  copartner."  See  opinion  of  Bronson,  J., 
on  the  part  of  the  partner  for  whose  private  in  Wilson  v.  Williams,  14  Wend.  146, 
debt  the  paper  of  the  firm  was  given,  bj  168 ;  of  Trac7»  Senator,  in  State  v.  Cats- 
showing  that  it  was  done  without  .the  kill  Bank,  18  id.  480 ;  Rogers  v.  Batchelor, 
knowledge,  and  against  the  consent,  of  12  Pet.  221 ;  Bank  of  Tennessee  v.  Saffiu^ 
the  other  partners,  and  that  the  fiict  was  ans,  8  Humph.  697. 
known  to  the  separate  creditor  when  he  (/)  This  is  the  principle  of  Hope  v.  Cust, 
took  the  paper  of  tiie  firm."  See  Lavertj  cited  hy  Lawrence,  J.,  in  1  East,  62.  The 
o.  Burr,  1  Wend.  629,  631,  opinion  of  same  principle  was  applied  in  Shirrefi*  v. 
Sutherland,  J.  The  opinion  of  Nebon,  Wilks,  1  East,  48,  the  case  in  which  Hope 
J.,  in  Gansevoort  v.  Williams,  14  Wend,  v.  Oust,  supra,  was  dted.  Lord  Kenyon, 
188,  upon  the  same  point,  is  very  ftill  and  C.  J.,  said:  "This  is  an  action  brought 
elaborate.  He  says :  "  The  English  cases  against  three  persons,  Wilks,  Bishop,  and 
upon  this  subject  are  not  always  consistent  Robson,  as  acceptors  of  a  bill  of  exchange, 
with  themselves ;  and  even  the  same  court.  It  appears  that  the  acceptance  was  in  fiu^ 
while  they  profess  to  adhere  to  this  general  made  by  Bishop  alone,  in  the  name  of  the 
position,  namely,  that  the  partner  denying  firm.  The  consideration  for  this  Inll  was 
the  authority  of  his  associate,  must  prove  some  porter,  which  had  been  sold  by  the 
affirmatively  that  the  holder  knew  the  pluntifib  to  Wilks  &  Bishop  only,  at  a 
paper  was  given  in  a  transaction  uncon-  time  when  Robson  had  no  concern  with 
nected  with  the  partnership,  and  also  that  the  house.  When  the  plaintifis,  knowing 
he  did  not  assent,  sometimes  substantially  this,  draw  the  bill  upon  aU  the  three  part- 
disregard  the  latter  qualification  of  the  ners,  and  knowingly  take  an  acceptance 
rule  in  the  application  of  it  to  &cts."  He  from  one  of  them  to  bind  the  other  two, 
illustrates  the  above  remarks  by  a  citation  one  of  whom,  Robson,  had  no  concern 
of  some  of  the  leading  English  authorities,  with  the  matter,  and  was  no  debtor  of 
from  the  examination  of  which  he  con-  theirs ;  no  assent  ef  his  being  found,  and 
dudes  "  that  while  the  English  courts  hold  notiiing  stated  to  show  that  he  had  any 
to  the  position  that  the  firm  is  liable  on  a  knowledge  of  the  transaction.  It  is  hard 
bill  or  note  made  by  one  out  of  the  part-  enough  for  one  partner  in  any  case  to  be 
nership  business,  unless  the  holder  knows  able  to  bind  another  without  his  knowledge 
that  it  was  so  made,  and  that  the  other  or  consent ;  but  it  would  be  carrying  the 
partners  did  not  concur,  the  frequent  prac-  liability  of  partners  for  each  other's  acts  to 
tical  operation  and  effect  of  it  under  thehr  a  most  unjust  extent,  if  we  suffered  a  new 
direction  does  not  essentially  differ  from  partner  to  be  bound  in  this  manner  for  an 
the  rules  as  settled  in  this  court.  They  old  debt  incurred  by  other  persons.  The 
undoubtedly  put  the  defence  of  the  oopart-  plaintifft,  therefore,  ought  not  in  justice 
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But  if  further  facts  come  in,  these  do  not  seem  to  be  construed 
with  the  same  severity,  in  reference  to  the  holder,  as  they  would 
be  in  this  country.  Thus,  if  the  paper  be  larger  than  the  debt,  and 
not  agreeing  with  it  in  point  of  time,  and  is  indorsed  before  the 
holder  sees  it,  such  facts  have  been  considered  as  warrant- 
ing the  conclusion  that  the  holder  honestly  *  believed,  and  *^06 
might  rationally  have  believed,  that  the  firm  authorized 
the  transfer,  (jg)    But,   while   it  is   true   that  paper,  agreeing 

to  haye  taken  this  security,  bj  which  they  the  consent  of  the  other  partners."    And 

were  to  bind  one  who  was  not  their  debtor ;  see  Blinn  v,  Evans,  24  HI.  817. 

the  transaction  is  frandnlent  upon  the  &oe  {g)  The  principal  case  is  Ridley  v.  Tay- 

of  it"    So  in  Green  v.  Drakin,  2  Stark,  lor,  18  East,  176.    The  plaintlfis  in  No- 

847.    There  H.  and  B.  being  partners,  yember,  1806,  sold  to  Ewbank,  of  the  Arm 

the  plaintiff  lent  H.  60(V.  to  enable  him  to  of  Ord  &  Ewbank,  linen  drapers,  on  his 

enter  into  partnership  with  D.,  the  defend-  separate  account,  a  cargo  of  coals,  to  the 

ant,  and  shortly  after,  D.,  H.,  and  B.  be-  amount  of  84/.  lis.    In  May  following, 

came  partners.    To  pay  part  of  the  sum  Ewbank  paid  U.  on  account,  and  gave  his 

borrowed,  H.  drew  a  bill  of  exchange  in  note  for  the  balance.    This  note  was  dis- 

the  partnership  name,  to  his  own  order,  honored,  and  taken  up  by  the  plaintiffi, 

and  indorsed  the  same  to  the  plaintiff,  who  shortly  after  received  from  Ewbank, 

Being  called  as  a  witness,  he  testified  that  for  the  same  balance,  the  bill  in  suit.    This 

he  had  drawn  the  bill  in  question  without  bill,  for  4SA.,  was  drawn  and  indorsed  by 

the  knowledge  of  his  copartners,  but  that  Ewbank  in  the  style  and  firm  of  Ord  & 

the  plaintiff  did  not  know  this.    The  de-  Ewbank,  and  was  before  that  time  ac- 

fendant  had  given  no  notice  of  his  inten-  cepted  by  the  defendant  Taylor.    After 

tion  to  dispute  the  consideration  of  the  delivering  this  acceptance  to  the  plaintifis, 

bill.    ButLordEllenborough  wasof  opin-  Ewbank  applied  to  the  plaintiff  for  the 

ion  that  the  nature  of  the  transaction  was  balance  of  92.  Ids.  9cf. ;  but  the  plaintiffs 

intrinsically  notice,  and  he  directed  that  refused  to  pay  it  until  the  bill  upon  <ho 

the  plaintiff  should  be  nonsuited,  on  the  defendant  should  have  been  paid.    The 

ground  that  one  partner  had  no  right  to  plaintifb  negotiated  the  bill  for  40/.,  but 

bind  another  without  his  knowledge,  by  were  subsequently  obliged  to  pay  it,  and 

drawing  a  bill  for  his  own  private  debt,  thereupon  debited  Ewbank  alone  for  the 

Ex  parte  Goulding,  2  Glynn  &  J.  118.  amount.    Ord  &  Ewbank  having  become 

See  Jones  v.  Yates,  9  B.  &  C.  532;  Ex  bankrupt,  the  defendant  was  sued  as  ao- 

parte  Thorpe,  8  Mont.  &  A.  716 ;  Ex  parte  ceptor,  and  a  verdict  found  for  the  plain- 

Bonbonus,  8  Yes.  540;  Ex  parte  Peele,  6  tiffs  to  the  amount  of  the  bill,  subject  to 

id.  604;  May  v.  Chapman,  16  M.  &  W.  the  opinion  of  the  court  on  the  above  facts. 

855 ;  Smith  t^.  Coleman,  7  Jur.  1058.    In  It  was  hdd,  in  the  King's  Bench,  that  the 

Franklin  v.  M'Gusty,  1  Knapp,  801,  the  verdict  should  stand  to  the  amount  of 

Master  of  the  Rolls  said :  "  I  take  it  to  be  Ewbank's  debt. 

dear,  from  all  the  cases  upon  the  subject.  The  same  circumstances,  of  the  partner- 
that  it  lies  upon  a  separate  creditor  who  ship  paper  being  for  an  amount  larger 
takes  a  partnership  security  for  the  pay-  than  the  private  debt,  and  of  its  being 
ment  of  his  separate  debt,  if  it  be  taken  drawn,  accepted,  and  indorsed  before  the 
iimpUciter,  and  there  is  notliing  more  in  creditorsawit,  and  of  its  differing  in  point 
the  case,  to  prove  that  it  was  given  with  of  time,  seem  to  have  determined  the 
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*  207    *  in  amount  and  time  with  the  debt,  and  therefore  more 
obviously  made  for  the  debt,  would  be  more  suspicious, 

opinion  of  the  court  in  Ex  parte  Eirbj,  nerahip  notes,  drafts,  or  bills.  The  joint 
1  Buck.  611.  There  T.  M.,  and  F.  were  creditors  prayed  that  the  above  proof  of 
in  partnership,  under  the  Arm  of  M.,  F.,  Atwood  &  Co.,  under  the  joint  commis- 
&  Co.  T.  also  carried  on  business  on  his  sion,  might  be  expunged ;  and  in  support 
own  account,  and  being  sepaiatelj  in-  of  their  petition  suggested  that  all  the 
debted  to  K.  to  the  amount  of  1002.,  he  said  bills  or  notes,  except  two,  were  drawn 
sent  to  K.  a  bill  of  exchange  for  8002.  bj  Rogers,  or  bj  his  direction,  without 
already  drawn  and  accepted,  and  also  in-  the  privity  of  Parnell ;  that  they  were  aU 
dorsed  by  M.,  F.,  &  Co.,  the  payees,  but  made  at  the  same  time,  though  bearing 
which  wanted  nearly  three  months  of  different  dates,  and  for  a  very  large  sum 
being  due.  At  the  same  time,  T.  re-  advanced  within  a  veiy  short  space  of 
quested  K.  to  place  1002.  to  his  credit  and  time,  while  Rogers  was  greatly  harassed 
to  send  him  a  bill  for  the  balance,  2002.  and  threatened  by  his  creditors ;  that  no 
K.  accordingly  sent  a  draft  for  2002.,  part  of  the  consideration  came  to  the  hands 
which  was  duly  paid.  The  bill  for  8002.  of  Famell,  or  to  the  use  of  the  firm,  but 
being  dishonored,  and  M.,  F.,  &  Co.  hav-  exclusively  to  Rogers.  Lord  Eldon  said : 
ing  become  bankrupt,  E.  was  held  to  have  "  This  petition  is  presented  upon  a  prin- 
made  a  bond  fide  exchange  of  security,  and  dple  which  it  is  very  difficult  to  maintain, 
to  be  entitled  to  prove  against  the  joint  that  if  a  partner,  for  his  own  accommoda- 
estate,  though  not  against  the  separate  tion,  pledges  the  partnership,  as  the  money 
estate  of  T.  comes  to  the  account  of  the  shigle  part- 
Upon  the  same  principle,  apparently,  it  ner  only,  the  partnership  is  not  bound.  I 
was  held,  in  Ex  parte  Bonbonus,  8  Yes.  cannot  accede  to  that.  I  agree,  if  it  is 
640,  that  the  mere  &ct  that  money  ad-  jnanifest  to  the  persons  advancing  money 
vanced  to  one  partner  upon  the  security  that  it  is  upon  the  separate  account,  and  so, 
of  the  firm  was  carried  to  his  separate  that  it  is  against  good  fiiith  that  he  should 
account,  even  with  the  knowledge  of  the  pledge  the  partnership,  then  they  show 
lender,  was  not  sufficient  to  make  the  that  he  had  authority  to  bind  the  partner- 
transaction  fhiudulent  as  to  the  other  co-  ship.  But  if  it  is  in  the  ordinary  course 
partners,  and  thereby  to  discharge  the  of  commercial  transactions,  as  upon  dis- 
firm  ^m  liability.  The  fiicts  were  as  count,  it  would  be  monstrous  to  hold,  that 
follows :  Rogers  was  a  merchant  in  Bris-  a  man  borrowing  money  upon  a  bill  of  ex- 
tol, on  his  individual  account;  he  also  was  change,  pledging  the  partnership,  without 
in  partnership  with  Blake  &  Parnell  in  the  any  knowledge  in  the  banker's,  that  it  is  a 
business  of  insurance  brokers.  But  the  separate  transaction,  merely  because  that 
private  and  partnership  concerns  in  which  money  is  all  carried  into  the  books  of 
Rogers  was  engaged,  though  both  were  the  individual,  therefore  the  partnership 
carried  on  at  Bristol,  were  conducted  in  should  not  be  bound.  No  case  has  gone 
separate  establishments,  and  the  accounts  that  length.  It  was  doubted  whether 
of  the  two  concerns  were  kept  in  distinct  Hope  v.  Cust  was  not  carried  too  fu,  yet 
sets  of  books.  Famell  was  the  manager  that  does  not  reach  this  transaction ;  nor 
of  the  partnersliip  concern.  A  commission  Shirreff*  v.  Wilks ;  as  to  which  I  agree 
of  bankruptcy  issued  against  Rogers,  and  with  Lord  Kenyon,  that,  as  partners, 
at  the  same  time  against  Rogers,  Blake,  whether  they  expressly  provide  against  it 
&  Parnell.  Under  the  joint  commission  in  their  articles  (as  they  generally  do, 
Atwood  &  Co.,  bankers,  proved  a  very  though  unnecessarily),  or  not,  do  not  act 
large  sum,  advanced  to  Rogers  upon  part-  with  good  fiiith  when  pledging  the  part- 
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we  have  some  doubt  *  whether  this  coincidence  between  *208 
the  private  debt  to  be.  paid,  and  the  paper  of  the  firm  which 

nenhip  property  for  the  debt  of  the  indi-  Wilson  v,  Lewis,  2  Scotf  s  N.  R.  116 ; 
TidoAl,  so  it  is  a  fraad  in  the  person  taking  Gramble  v.  Grimes,  2  Cart.  Ind.  892.  See, 
tiiat  pledge  fbr  his  separate  debt"  Fur-  also,  Barber  v.  Backhouse,  1  Peake,  61. 
ther,  it  has  been  held  both  here  and  in  The  English  rule  seems  to  be  very  clearly 
England  that  if  one  partner,  to  pay  his  statedby  the  Master  of  the  Rolls,  in  Frank- 
separate  debt,  gire  the  partnership  ao*  land  v.  M'Gusty,  1  Knapp,  801 :  "  I  take 
oeptanoe  to  an  amount  greater  than  the  it  to  be  clear,  from  all  the  cases  upon  the 
debt,  the  creditor  may,  in  an  action  against  subject,  that  it  lies  upon  a  separate  creditor 
the  firm,  recorer  the  difference  between  who  takes  a  partnership  security  for  the 
the  amount  of  the  biU  and  his  separate  payment  of  his  separate  debt,  if  it  be  taken 
demand ;  the  whole  transaction,  it  seems,  simpikiter,  and  there  is  nothing  more  in 
not  being  yitiated  by  the  fraud  as  to  part  the  case,  to  prove  that  it  was  giren  with 
Thus,  in  Wintle  v.  Crowther,  1  Crompt  the  consent  of  the  other  partners.  But 
&  J.  816,  the  defendants,  Crowther  &  there  may  be  other  circumstances  attend- 
Combes,  were  sued  as  the  acceptors  of  ing  the  transaction,  which  may  afford  the 
two  bills  of  exchange,  one  for  18(V.  109.  separate  creditor  a  reasonable  ground  of 
6(1.,  the  other  for  461.  10s.  Respecting  belief  that  the  security  so  given  in  the 
the  former  bill,  these  focts  were  in  evi-  partnership  name,  is  given  with  the  con- 
dence :  Crowther  &  Combes  carried  on  sent  of  the  other  partners ;  and  these  cir- 
business  in  partnership  as  coal  merchants,  cumstances  occurred  in  the  case  which 
Combes  being  a  dormant  partner.  Crow-  was  cited,  and  which  seemed  to  be  incon- 
ther  was  also  engaged  in  another  kind  of  sistent  with  the  other  authorities.  I  refer 
business  on  his  separate  account,  and  now  to  the  case  of  Ridley  v,  Taylor.  In 
therein  became  separately  indebted  to  the  that  case  the  bill  was  dated  eighteen  days 
pUintiib  for  80f.  The  plaintiA  drew  on  before  its  deliveiy  by  the  partner  to  his 
him  two  bills  of  exchange,  the  one  for  separate  creditor,  and  it  was  not  known 
401.,  the  other  for  88/.  Ss.  6(f.,  the  first  of  by  the  creditor  that  it  was  drawn  and 
which  was  dishonored.  When  the  second  indorsed  by  the  debtor  alone ;  and  the  bill 
became  due,  Crowther  took  to  the  plaintiff  was  to  a  greater  amount  than  the  separate 
the  bill  for  180/.  10s.  6cf.,  which  was  ao-  debt  The  court,  therefore,  were  of  opin- 
cepted  in  the  name  of  Crowther  &  Co.  in  ion,  that  there  was  reasonable  ground  for 
the  handwriting  of  Crowther.  The  two  the  separate  creditor  believing  it  not  to 
separate  bills  of  Crowther  were  given  up,  have  been  given  to  hini  in  fraud  of  the 
and,  as  the  evidence  indicated  very  strong-  partnership,  and  that  the  general  presump- 
ly,  in  exchange  for  the  partnership  bill  for  tion,  that  a  partnership  security,  when 
180/.  10s.  M.  The  cause  was  twice  tried,  applied  in  payment  of  a  separate  debt,  is 
Upon  the  first  trial  a  verdict  was  found  in  fraud  of  the  partnership,  was  repelled 
for  the  defendants,  but  it  was  set  aside  as  by  the  special  circumstances  which  be- 
being  against  evidence.  Upon  the  second  longed  to  that  particular  occasion  ,*  upon  a 
trial  the  jury  found  for  the  plaintifih  upon  consideration,  therefore,  of  all  the  authori- 
both  bills  ,*  and  the  plaintiff  having  con-  ties,  I  am  of  opinion  that  the  law  is,  that 
sented  to  reduce  this  verdict  by  the  amount  taken  nmplieiter  the  separate  creditor  must 
of  Crowther's  two  separate  bills  for  40/.  show  the  knowledge  of  the  partnership; 
and  88/.  8f.  6cf.  (a  clear  admission  of  fraud,  but  if  there  are  circumstances  to  show  a 
as  to  that  part  of  the  transaction  at  least),  reasonable  belief,  that  it  was  given  with 
it  was  held  in  the  Exchequer  that  they  the  consent  of  the  partnership,  it  lies  upon 
might  retain  their  verdict  for  the  residue,  the  partners  to  prove  the  fitiud.    I  think 
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pays  it,  with  no  evidence  of  authority  or  adoption  by  the  firm,  would 
always  be  sufficient,  in  England,  to  discharge  the  firm.  But  on 
the  other  hand,  we  are  quite  confident  that  American  courts 
would  require  better  reason  for  believing  in  the  good  faith  of 
the  holder,  than  any  coincidence  between  the  date  and  amount 
of  the  firm's  paper  and  those  of  the  private  debt  which  it  pays 
or  secures.  In  other  words,  the  fact  that  the  private  creditor  of  a 
partner  takes  from  him  the  paper  of  the  firm  to  pay  his  debt, 
raises  a  stronger  presumption  of  fraud  in  this  country  than  in 
England. 

Lord  Eldon  says  very  truly,  that  it  may  be  of  great  moment  to 
a  partnership,  that  the  mercantile  credit  of  one  of  the  partners 
should  be  preserved,  and  that  the  courts  should  not  embarrass  the 
lawful  use  of  the  paper  of  a  firm,  by  a  partner,  for  his  own  accom- 
modation, seeing  that  this  is  often  connected  with  thie  advantage 
of  the  firm,  (h)  But  to  all  considerations  of  this  kind  there  is  one 
answer.  The  power  of  a  partner  is  limited  by  the  business  of  the 
firm ;  he  that  knows  a  partner's  act  is  not  within  the  business  of 
the  firm,  knows  that  it  is  not  authorized;  and  if  all  he 
*209  knows  is  that  the  act  of  the  partner  is  for  his  own  *  imme- 
diate and  direct  and  several  benefit,  he  has  no  right  to 
presume  that  the  firm  are  benefited  also,  and  therefore  authorized 
it,  because  it  is  generally  very  easy  for  him  to  ascertain  how  this  is 
if  he  wishes  not  to  be  a  party  to  a  fraud. 

Similar  doctrines  must  be  applied  if  a  partner  disposes  of  any 
other  securities  or  of  the  goods  or  property  of  any  kind,  of  the 

that  will  reconcile  all  the  cases."  We  the  circumstances,  the  party  taking  the 
have  already  seen  [p.  *20d,  note  (d)],  paper  can  be  considered  as  being  adrer- 
that,  in  this  country,  if  one  partner  use  tised  in  the  nature  of  the  transaction, 
the  partnership  paper  under  such  circum-  that  it  was  not  intended  to  be  a  partner- 
stances  of  separate  advantage  to  himself,  ship  proceeding,  as  if  it  was  for  an  ante- 
and  of  collusion  or  of  negligence  on  the  cedent  debt,  primd  Jade  it  will  not  bind 
part  of  the  one  dealing  with  him,  as  to  them ;  but  it  will,  if  you  can  show  pre- 
make  the  transaction  primd  fade  fraudu-  fious  authority  or  subsequent  approba- 
lent  and  yoid  as  to  the  firm,  the  firm  may  tion ;  a  strong  case  of  subsequent  appro- 
still  be  held  upon  proof  of  its  preyious  bation  raising  an  inference  of  previous 
consent  to,  or  subsequent  adoption  of,  the  positive  authority."  See  TaUmadge  o. 
single  partner's  act  The  same  is  also  Fenoyer,  85  Barb.  120. 
the  doctrine  of  the  English  courts.  Thus,  (h)  Ex  parte  Bonbonus,  8  Ves.  &i4.  See 
in  Ex  parte  Bonbonus,  stated  above.  Lord  The  Trader's  Bank  of  Rochester  v.  Brad- 
Eldon  said :  "  There  is  no  doubt  now,  the  ner,  48  Barb.  879 ;  Freeman  o.  Carpenter, 
law  has  taken  this  course;  that  if,  under  17  Wis.  126. 
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firm,  in  payment  of  his  personal  debt,  or  for  his  personal 

relief.  (%)    *  And  generally,  the  true  rule  should  be,  and  *  210 
we  are  confident  that  it  is  so  in  the  United  States,  that  any 
act  whatever  of  a  partner,  certainly  for  his  own  individual  and 

(t)  Thus  where  two  firms  are  partners  again ;  he  oonld  not  do  so  without  making 
in  a  contract  to  supply  prorisions  for  the  Sjkes  a  party."    But  here  it  seems  to  be 
navy,  and  one  firm  consigns  goods  to  the  pretty  well  settled,  that  if  the  creditor  of 
other  with  which  to  perform  the  joint  con-  one  partner  receire  for  his  debt  partner- 
tract;  if  the  latter  house  pledge  the  bill  of  ship  property,  without  the  knowledge  or 
lading  of  such  goods  as  security  for  their  consent  of  the  other  partners,  the  title  of 
own  separate  debts,  and  their  separate  the  partnership  is  not  divested,  and  the 
creditor  is  connusant  of  all  the  fiu^,  the  creditor  acquires  nothing  by  the  transfer, 
pledge  is  fraudulent  and  Toid.    Snaith  v.  whether  the  property  thus  taken  belong 
Burridge,  4  Taunt  6S4.    And  if  one  part-  to  the  partnership  or  not.  Rogers  v,  Batch- 
ner  assign  or  transfer  to  his  separate  cred-  elor,  12  Pet.  221 ;  Brewster  v.  Mott,  4 
itor,  in  discharge  of  his  separate  debt.  Scam.  878;  Eelley  v,  Greenleaf,  8  Story, 
partnership  stock  in  trade,  securities,  Amds,  98;  Hester  v.  Lumpkin,  4  Ala.  509,614; 
&c,  and  such  property  is  known  to  the  Buckt;.  Mosley,'24  Missis.  170;  Tanner 
creditor  to  belong  to  the  firm,  the  same  v*  Hall,  1  Barr,  417,  418;  Goode  v.  Mo- 
principle  must  apply  as  in  the  case  of  a  Cartney,  10  Tex.  198.    These  cases  pro- 
like transfer  of  partnership  negotiable  pa-  ceed  upon  the  intelligiUe  ground,  "  that 
per.  The  partnership  cannot  be  concluded  one  partner  cannot  apply  the  partnership 
without  their  consent  by  such  application  fhnds  or  securities  to  the  discharge  of  his 
of  its  funds  and  the  discharge  of  the  one  own  private  debt  without  the  consent  of 
partner's  private  debts.    Dob  v.  Halsey,  his  copartners ;  and  that  without  their 
16  Johns.  84 ;  Halstead  v.  Shepard,  28  consent  their  title  to  the  property  is  not 
Ala.  558;  Nail  v.  Mclntyre',  81  id.  582.  devested  in  fiivor  of  such  separate  creditor. 
See  Bourne  v.  Wooldridge,  10  B.  Mon.  whether  he  knew  it  to  be  partnership  prop- 
492 ;   Daniel  v,  Daniel,  9  id.  195.    The  erty  or  not.    In  short,  his  right  depends, 
courts  of  this  country  have  gone  yet  fur-  not  upon  his  knowledge  that  it  was  part- 
ther.    In  Jones  v.  Yates,  9  B.  &  C.  582,  nership  property,  but  upon  the  fiict,  wheth- 
Sykes  &  Bury  being  in  partnership,  Sykes  er  the  other  partners  had  assented  to  such 
fraudulently  gave  the  bills  of  the  partner-  disposition  of  it  or  not."    Per  Story,  J., 
ship  in  discharge  of  his  separate  debt   He  in  Rogers  v.  Batchelor,  gupra.    The  prin- 
lifiewise  applied  partnership  funds  to  the  ciple  here  laid  down  is  entirely  consistent 
same  purpose,  his  creditor  being  connu-  with  that  we  have  just  been  considering 
lant  of  and  privy  to  these  fraudulent  trans-  respecting  the  application  by  one  partner 
actions.  The  firm  of  Sykes  &  Buiy  having  of  negotiable  paper,  bearing  on  its  &ce  the 
brought  trover  for  the  bills  and  assumpsit  name  of  the  firm  to  his  separate  debts, 
for  the  money,  it  was  held,  that  they  could  Nor  is  it  at  all  in  conflict  with  another  rule 
not  recover.    Lord  Tenterden :  "  It  was  to  which  we  shall  presently  come,  namely, 
said,  in  support  of  the  arg^ument,  that  the  that  the  firm  is  bound  by  mercantile  par 
property  did  not  pass  from  Sykes  by  his  per  bearing  its  signature,  in  the  hands  of 
wrongful  act,  but  remained  in  Sykes  &  a&on^,>id!sholder  for  value,  however  fraud- 
Bury.    This  was  ingeniously  and  plausi-  ulent  may  have  been  its  inception.    And 
biy  put ;  but  as  against  Sykes  the  proper-  see  Hay  ward  v.  French,  12  Gray,  458,  and 
tjr  did  pass  at  law ;  and  there  was  no  rem-  Cadwallader  v,  Eroesen,  22  Md.  204. 
edy  at  law  for  Bury  to  recover  it  back 
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several  benefit,  and  not  obviouslj  for  that  of  the  firm  also,  does 
not  bind  the  firm,  until  the  holder  proves  their  authority  or  ratifi- 
cation. When  a  note  signed  in  the  firm  name  was  given  not  for 
partnership  purposes,  and  a  partner  said  he  would  settle  it, "  if 
he  could  get  the  books,  notes,  and  accounts  from  the  partner  who 
signed  the  note,"  and  he  did  not  get  them,  it  was  held  that  he  was 
not  liable,  (it)  And  a  release,  by  one  partner,  of  a  debt  due  to 
the  partnership,  or  a  receipt  of  payment,  which  he  has  unquestion- 
ably authority  to  give  if  in  good  faith,  will  be  inoperative  if  given 
for  a  consideration  which  is  known,  or  ought  to  be  known,  to 
enure  only  to  his  own  benefit.  And  many  decisions  illustrating  this 
principle  may  be  found  in  the  note,  (j) 

(tV)  Burleigh  o.  Puton,  21  Texas,  686.  action  by  the  firm ;  the  nature  of  the  case 
(j)  Everenghim  v,  Ensworth,  7  Wend,  is  not  changed,  if  the  party,  thus  dealing 
826  ;  Gram  v.  Cadwell,  6  Cowen,  489 ;  with  one  partner,  knows  at  the  time  that 
Farrar  v.  Hutchinson,  9  A.  &  E.  641 ;  what  he  pays  for  labor,  materials,  &c,  fiiiv 
Greeley  v.  Wyeth,  10  N.  H.  16 ;  Minor  v.  nished  him  by  the  partnership,  is  intended 
Gaw,  11  Smedes  &  M.  822.  See,  however,  to  come  to  the  use  of  that  partner  alone. 
Halls  V.  Coe,  4  McCord,  186 ;  Beckham  u.  The  disposition  of  the  artides,  or  money, 
Peag,  2  Bailey,  188.  An  azrangement  is  leoeived  by  one  partner  for  benefits  con- 
sometimes  made  between  one  partner  and  ferred  by  the  partnership,  is  a  matter 
a  customer  of  the  firm,  by  which  it  is  entirely  between  the  diflbrent  partners, 
agreed  that  goods  sold  or  serrices  rendered  Greeley  v.  Wyeth,  10  N.  H.  16 ;  White  o. 
to  such  customer  by  the  partnership  shall  Toles,  7  Ala.  669 ;  Strong  v.  Fish,  18  Vt. 
be  paid  for  by  a  debt  due  from  that  part-  277 ;  Halls  v.  Ckie,  4  McCord,  186 ;  Hen- 
ner  alone,  or  by  articles  furnished  for  his  derson  v.  Wild,  2  Camp.  661 ;  Peny  v. 
separate  use.  Thus  one  of  a  firm  of  gro-  Butt,  14  Ga.  699.  See,  also,  M'Kee  v. 
cers  may  agree  with  a  tarem-keeper  that  Stroup,  Rice,  291 ;  Arnold  v.  Brown,  24 
the  debt  of  the  latter  for  proyisions  bought  Pick.  89,  98 ;  Tale  v.  Tale,  18  Conn.  185  ; 
of  the  partnership  shall  be  set  off  against  contra,  Pierce  v.  Pass,  1  Porter,  282 ; 
the  debt  of  the  former  for  entertainment  Goode  v.  M'Cartney,  10  Tex.  198;  Nor- 
ftimished  at  the  inn.  Is  such  an  engage-  ment  v.  Johnson,  10  Ired  89 ;  Ramey  v. 
ment,  entered  into  by  one  partner,  valid  McBride,  4  Strob.  12.  The  practical  rule 
as  against  his  copartners,  who  are  not  privy  applicable  to  the  point  is,  we  think,  wdl 
to  it  ?  The  acyudications  seem  to  be  some-  stated  in  Warder  v.  Newdigate,  11 B.  Mon. 
what  in  conflict  But  the  doctrine  of  quite  174, 177.  Where  the  plaintiffi,  partners, 
a  number  of  cases. seems  to  be,  that  as  one  had  boarded  with  the  defendant,  and  each 
partner  has  an  undoubted  right  to  sell  the  had  told  him  "  that  what  one  might  call 
goods  of  the  partnership,  or  to  contract  for  for  would  be  the  same  as  if  both  should 
its  services ;  and  as  he  may  take  pay  there-  order  it,"  the  defendant's  account  for  liq- 
for  in  behalf  of  the  partnership  in  either  uors,  &c,  fiimished  to  each,  was  held  to 
specific  articles  or  money ;  and  as  an  ap-  create  a  joint  indebtedness,  and  to  oonsti- 
propriation  by  him  of  such  articles  or  tute  a  valid  counter  daim  to  the  demand 
money,  once  received  for  the  partnership,  of  the  two  plaintiffs  for  goods  sold  and 
to  his  private  use,  would  not  subject  the  delivered.  Hartung  v.  Siocardi,  3  E.  D. 
party  from  whom  he  received  them  to  an  Smith,  660.    It  has  beea'hdd,  that  a  suit 
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Taking  the  individual  note  of  a  member  of  a  firm  for  goods  sold 
to  the  firm,  will  not  discharge  the  other  members  from  liability  for 
the  goods,  unless  there  be  an  agreement  with  the  firm  to  that  effect. 
And  this  is  so  although  the  note  be  negotiable,  if  it  remains  in  the 
hands  of  the  payee,  (^jf) 

*  A  bill  of  exchange  thus  drawn  fraudulently  or  so  accepted,    *  211 
or  a  promissory  note  so  made  or  indorsed,  does  not  bind  the 
firm  to  an  indorsee  of  the  original  wrongful  holder  or  indorsee, 
even  if  this  second  indorsee  be  wholly  innocent,  unless  he  can 
show  that  he   paid  a  consideration  for  it.  (Jc)      Nor  would  it 

at  law  cannot  be  maintained  in  the  names  Skaife  o.  Jackson,  8  B.  &  C.  421 ;  Farrar 

of  all  the  partners  for  a  debt  fix>m  which  v.  Hutchinson,  9  A.  &  E.  641 ;  Opinion  of 

one  of  the  Joint  plaintifb  has  ah^ady  dis-  Parke,  B.,  in  Wallace  v,  Kelsall,  8  B.  &  C. 

charged  the  defendant,  although  such  dis-  278.    See  Sherwood  v.  Barton,  86  Barb, 

charge  may  have  been  a  fraud  upon  the  284. 

firm,  in  which  the  released  debtor  was  (jj)  Folk  v.  Wilson,  21  Md.  588. 
participant ;  as  where  it  has  been  given  in  (k)  Grant  v.  Hawkes,  Chitty  on  Bills, 
ooDsideration  of  one  partner's  receiving  a  42 ;  Heath  v,  Sansom,  2  B.  &  Ad.  291.  In 
discharge  from  his  private  and  separate  this  last  case,  Sansom  &  Evans  were  part- 
debt    Jones  V.  Tates,  9  B.  &  C.  682,  589 ;  ners  under  the  firm  of  Sansom  &  Co.   8an- 
Wallaoe  v,  Kelsall,  7  M.  &  W.  264 ;  Gor-  som  was  also  a  partner  in  the  Droitwitch 
don  V.  Ellis,  7  Man.  &  G.  607,  621 ;  Gree-  Patent  Salt  Companv,  and,  being  indebted 
ley  V.  Wyeth,  10  N.  H.  15 ;  Homer  v,  to  them,  drew  a  bill  in  the  name  of  San- 
Wood,  11  Gush.  62.  Upon  similar  grounds,  som  &  Co.,  payable  to  the  Salt  Company. 
it  is  said,  if  a  partnership  draw  a  bill  of  The  latter  indorsed  the  bill  to  the  plaintiff, 
exchange,  and  one  partner  agrees  with  though  not,  as  it  appeared,  for  any  valua- 
the  drawee,  though  in  fraud  of  the  firm,  ble  consideration.    The  plaintiff  brought 
that  he  will  provide  for  it  when  due,  the  his  action  against  Sansom  &  Evans.    It 
firm  cannot  maintain  an  action  on  the  bill  was  hdd,  that  the  Droitwitch  Company 
against  the  acceptor.  Richmond  v,  Heapy,  could  not  have  sued  Evans  on  the  note,  it 
1  Stark.  202 ;  Johnson  v.  Peck,  8  id.  66 ;  being  given  to  them  in  fraud  of  Evans ; 
Sparrow  v.  Chisman,  9  B.  &  C.  241.    See,  and  that  as  it  did  not  appear  why  the 
further,  Longman  v.  Pole,  1  Moody  &  M.  plaintiff  sued  the  makers  of  the  note, 
223 ;  and  compare  with  Jones  r.  Yates,  whom  he  did  not  know,  rather  than  the 
9upra ;  Henderson  v.  Wild,  2  Camp.  561.  indorsers,  who  were  a  solvent  and  well 
See,  also.  Minor  v.  Gaw,  11  Smedes  &  M.  known  partnership,  it  was  incumbent  upon 
322;  Brewster  v.Mott,  4  Scam.  878;  Purdy  the  plaintiff,  under  the  circumstances,  to 
ff.  Powers,  6  Barr,  492.  Though  a  discharge  show  that  he  gave  a  valuable  considera- 
or  release  from  a  debt  by  one  of  several  tion  for  the  indorsement  to  him.     Heldf 
plaintiA  who  are  partners,  is,  even  when  also,  Parke,  J.,   dissentiente,  that  in   all 
firaudulently  given,  a  good  defence  to  the  cases  where,  from  defect  of  consideration, 
joint  action,  yet  a  receipt  of  payment,  the  original  payees  cannot  recover  on  the 
given  by  one  of  several  plaintifis,  copart-  note  or  bill,  the  indorsee,  to  maintain  an 
ners,  is  nothing  more,  as  evidence,  than  a  action  against  the  maker  or  acceptor,  must 
prmd  facie  acknowledgment  that  the  debt  prove  consideration  given  by  himself  or  a 
sued  has  been  paid,    and  the  plaintifb  prior  indorsee,  though  he  may  have  had 
may,  notwithstanding,  show  the  contrary,  no  notice  that  such  proof  will  be  called 
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*  212    be  good  in  his  *  hands,  whatever  the  consideration  he  gave 
if  he  also  was  aware  of  the  fraud  by  which  his  indorser 
obtained  it.  (J) 

for.    But  where,  in  an  action  hy  indorsee  in  which  the  paper  originated,  or  by  which 
against  acceptors  of  a  bill  of  exchange,  it  had  been  transferred.   N.  Y.  F.  Ins.  Co. 
some  of  the  defendants  pleaded  that  they  v,  Bennett,  6  Conn.  574 ;  Smyth  o.  Stra- 
did  not  accept,  and  it  was  proved  that  all  der,  4  How.  404.    And,  it  teems,  that  if  a 
the  defendants  were  partners,  and  that  note  is  offered  at  a  bank,  by  one  who  be- 
one  of  them,  who  had  suffered  judgment  came  a  party  to  it  as  intermediate  indora- 
by  default,  had  accepted  the  bill  in  the  er,  to  be  discounted  for  the  benefit  of  the 
name  of  the  firm,  in  fraud  of  the  partner-  offerer,  the  transaction  on  its  face  would 
ship,  and  not  for  partnership  purposes,  it  import,  that  the  last  indorsement  was  in- 
was  held,  that  such  proof,  without  evidence  tended  merely  to  aid  the  negotiability  of 
of  knowledge  on  the  part  of  the  plaintiff  the  paper,  and  would  throw  upon  the 
did  not,  under  the  issue,  oblige  the  plaintiff  bank,  discounting  the  paper  under  such 
to  prove  the  circumstances  under  which  circumstances,  the  onus  of  showing  the 
the  bill  was  indorsed  to  him.    Musgrave  transaction  to  have  been  regular.    Maul- 
V.  Dfake,  6  Q.  B.  186.    See  Heywood  v.  din  v.  Branch  Bank  at  Mobile,  2  Ala.  502. 
Watson,  4  Bin^.  496 ;  and  see  the  Me-  See  Bank  of  Vergennes  v,  Cameron,  7 
chanics'  Bank  v,  Foster,  44  Barb.  87.  Barb.  148, 150;  Cooper  v.  McClarkan,  22 
(/)  If  the  partnership  prove  the  note  or  Penn.  State,  80.    But  if  the  holder  of  a 
bill  upon  which  it  is  sued  to  have  been  partnership  negotiable  security,  issued  or 
issued  or  transferred  in  fraud  of  their  negotiated  through  the  fraud  of  one  of  the 
rights,  the  burden  is  now  upon  the  claim-  partners,  show  himself  to  be  a  bond  fds 
ant,  through  the  original  wrongful  holder,  indorsee  for  value  without  notice  of  the 
to  show  that  he  took  it  fiurly,  and  not  fraud,  the  undoubted  general  rule  is,  that, 
under  circumstances  which  could  reason-  in  such  hands,  the  paper  is  binding  on  the 
ably  operate  as  notice  of  the  fraud.    Mun-  firm ;  and,  as  we  have  already  seen,  knowl- 
roe  V.  Cooper,  5  Pick.  412 ;    Arden  v.  edge  acquired  by  the  holder  subsequently 
Sharpe,  2  Esp.  524.    See  Blair,  Miller  v.  to  his  taking  the  paper  will  not  aflfect  the 
Douglass,  cited  in  Collyer  on  Part.  §  495.  bona  fides  <ii  the  transaction.    Arden  v. 
And  in  an  action  against  one  partner  by  Sharpe,  2  Esp.  524 ;  Wells  i;.  Masterman, 
the  payee  of  a  partnership  note,  the  other  id.  781 ;  Lacy  v.  Wolcott,  2  Dowl.  &  R. 
partner  is  a  competent  witness  for  the  de-  458;  Sanderson  v.  Brooksbank,  4  Car.  & 
fendant,  to  prove  that  the  consideration  of  P.  286 ;  Usher  v.  Dauncey,  4  Camp.  97 ; 
said  note  was  for  the  witness's  exclusive  Sutton  v.  Gregory,  2  Peake,  160;  Exports 
benefit,  given  to  secure  a  debt  due  by  him  Bushell,  8  Jur.  987 ;  Bank  of  Kentucky  v. 
on  his  own  account ;  and  that  when  he  Brooking,  2  Litt.  45 ;  Livingston  v.  Roose- 
signed  the  note  he  informed  the  plaintiff  yelt,  4  Johns.  279 ;  Smith  v.  Lusher,  5 
that  he  was  not  authorized  to  sign  the  de-  Cowen,  689  ;  Yallett  v.  Parker,  6  Wend, 
fendant's  name  to  it    Robertson  v.  Mills,  619 ;  Catskill  Bank  v.  Stall,  15  id.  864, 18 
2  Harris  &  G.  98.    But  it  is  not  necessary  id.  466 ;  Vernon  v.  Manhattan  Co.,  17  id. 
that  actual  bad  fiuth  should  be  fiutened  524,  22  id.  188 ;  Evans  v.  Wells,  id.  825 
upon  the  second  indorsee  of  a  fraudulently  888,  20  id.  251 ;  North  River  Bank  v.  Ay- 
circulated  bill  or  note,  to  defeat  his  claim  mar,  8  Hill,  262 ;  Gildersleeve  v.  Mahony, 
against  the  firm.   It  is  sufficient  if  the  cir-  5  Duer,  888;  Rich  v.  Davis,  4  Cal.  22;  Le 
cumstances  under  which  he  became  such  Roy  v.  Johnson,  2  Pet  186 ;  Emerson  v. 
indorsee  show  that,  but  for  his  gross  neg-  Harmon,  14  Me.  271 ;  Waldo  Bank  r. 
ligence,  he  would  have  learned  the  firaud  Lumbert,  16  id.  416;  Dudley  v.  Little£eld, 
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*  On  the  other  hand,  if  paper  be  drawn  or  discounted  or  *  213 
received,  bearing  only  the  signature  of  one  partner,  and  the 
proceeds  are  directly  carried  to  the  partnership  funds,  the  part- 
nership cannot  be  charged ;  because  it  is  considered  that  the 
credit  is  given  on  negotiable  paper  only  to  those  whose  name 
it  bears,  (ni)  But  as  between  the  partners  it  is  a  partnership 
note,  and  if  one  partner  pays  it,  he  may  charge  it  to  the  account 
of  the  firm,  (mm)  The  strictness  of  the  rule  has  been  re- 
laxed so  far  as  to  hold  the  firm  liable,  when,  by  proof  of  usage  or 
otherwise,  it  was  found  that  this  was  the  way  in  which  they  signed 
their  paper  ;  for  this,  in  fact,  makes  the  partner's  name  the  name 
of  the  firm,  as  to  these  transactions,  (n)  So,  too,  if  a  partner  uses 
neither  his  own  name  nor  that  of  the  firm,  but  a  fictitious  one, 
and  do  this  in  partnership  business  and  on  partnership  account,  if 

21  id.  418 ;  Duncan  v.  Clark,  2  Rich.  687;  and  notice ;  and  that  at  the  time  when  the 

Babcock  v.  Stone,  8  McLean,  172 ;  Com-  bill  was  indorsed  and  delivered  to  the 

merdal  Bank  v.  Lewis,  18  Smedes  &  M.  plaintiff,  he  had  fhll  knowledge  and  notice 

226;  Freeman  V.  Boss,  16  Ga.  252.   Hence,  of  all  the  premises  in  the  plea  aforesaid, 

equity  will  restrain  by  injunction  the  ne-  Replication,  that  at  the  time  when  the 

gotiation  of  a  bill  of  exchange,  though  in  bill  was  indorsed   and  deliyered  to  the 

the  hands  of  a  holder  for  value,  if  he  took  plaintiff,  he  had  not  any  such  knowledge 

it  knowing  that  it  had  been  improperly  ao-  or  notice  as  in  the  plea  mentioned ;  and 

oepted  by  one  of  the  partners  in  the  name  issue  thereon.    At  the  trial  the  jury  found 

of  the  partnership.  Hood  v.  Aston,  1  Russ.  that  C.  had  no  knowledge  of  the  original 

412.    In  general,  however,  the  fiict,  that  fraud  in  the  drawing  of  the  bill,  but  that 

one   partner  has  given  the  partnership  the  plaintiff,  at  the  time  of  the  indorse- 

name  on  his  own  separate  account,  is  a  ment  to  him,  had  knowledge  of  that  fraud, 

matter  of  legal  defence  only,  and  equity  Hdd  tliat  the  plea  was  not  proved.    May 

cannot  relieve  unless  defence  at  law  be  v.  Chapman,  16  M.  &  W.  856. 

impracticable.     Sneed  v.  Cogle,  4  Litt  (m)  Farmers'  Bank  of  Mo.  v.  Bayless, 

162.  85  Mo.  428,  and  same  case,  41  Miss.  274 ; 

To  an  action  by  indorsee  agamst  A.  &  Emly  v.  Lye,  16  East,  7 ;  Siffkin  v.  Wal- 

B.,  as  drawers  of  a  bill  of  exchange,  in-  ker,  2  Camp.  808;  Ex  parte  Hunter,  1  Atk. 

dofsed  to  C,  and  by  him  to  the  plaintiff,  228;  Ex  parte  Bolitho,  Buck,  100;  Denton 

A.  pleaded  that  he  and  B.  were  in  copart-  r.  Kodie,  8  Camp.  493 ;  Bevan  v,  Lewis,  I 

nership  as  brewers,  that  B.  made  and  in-  Sim.  876.    See  Loyd  v.  Freshfield,  2  Car. 

dorsed  the  bill,  using  the  name  of  the  &  P.  826;  Graeff  v.  Hitchman,  6  Watts, 

firm,  in  finud  of  A.,  and  not  for  the  puiv  464 ;  Jaques  v,  Marquand,  6  Cowen,  497 ; 

poses  of  the  copartnership,  but  for  his  own  Willis  v.  Hill,  2  Dev.  &  B.  281 ;  Allen  v. 

private  purposes,  namely,  for  a  private  Coit,  6  HUl,  818 ;  Rogers  v.  Coit,  id.  822 ; 

debt  due  from  him  to  C,  and  without  the  Green  v.  Tanner,  8  Met  420. 

knowledge  or  consent  of  A. ;  that  there  {mm)  Sprague  v,  Ainsworth,  40  Yt.  47. 

was  no  consideration  or  value  to  him.  A.,  (n)  South  Carolina  Bank  v.  Case,  8  B. 

for  the  drawing  or  indorsement  of  the  bill ;  &  C.  427.    And  see  Hubbell  r.  Woolf,  16 
of  aU  which  premises,  C.  at  the  time  of  Ind.  204 ;  SchoUenberger  v.  Seldonbridge, 

the  indoTKment  to  him>  had  knowledge  49  Fenn.  88. 
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his  partnership  can  be  shown  to  have  authorized  or  to  have  adopted 
the  act,  thej  will  be  held  as  if  this  name  were  theirs,  (o) 

That  one  partner  may  sign  a  note  so  as  to  hold  all  jointly  and 
himself  severallj,  there  can  be  no  doubt.  If  A.  makes  a  joint  and 
several  note,  and  signs  it  '^  A.,  6.,  &  Co.,"  and  also  ^^  A.,"  we  cannot 
see  why  he  is  not  so  held.  If  there  be  no  words  making  it  joint 
and  several,  it  is  only  the  joint  note  of  all  which  it  is  by  the  signa- 
ture A.,  6.,  &  Co.,  and  therefore  the  signature  A.  is  surplusage 
and  inoperative.    But  if  the  signature  is  A.,  B.,  &  Co.,  by  A., 

then  it  is  certainly  the  signature  of  the  company  by  an 
*  214    agent,  *  who  might  be  held  severally,  if  want  of  authority  or 

other  circumstances  made  him  so  liable,  but  who  is  no  more 
held  in  severalty  because  he  is  a  partner,  than  he  would  be  if  he 
were  not.  If  the  words  were,  "  I  promise,"  <fec.,  it  might  tend  to 
hold  the  signer  severally,  but  would  not  we  think  be  sufficient  for 
this,  (p) 

(o)  Williamson  v,  Johnson,  1  B.  &  C.  ing,  "I,oneofthe partners^  promise  on  behalf 

146.  of  the  firm,  &c."    A  note  signed  bj  one 

{p)  See  Galwaj  v.  Matthew,  1  Camp,  partner  only,  "  for  himself  and  partners," 
408.  This  case  expressly  decides  that  on  a  wi^  satisfy  the  terms  of  an  act  of  Pa]> 
note  of  the  above  description  the  whole  liament,  which  requires  a  writing  to  be 
firm  are  liable.  But  it  is  an  inference  only  signed  "  with  his  or  their  name  or  names," 
that  in  such  a  case  the  partner,  signing  and  will,  therefore,  be  a  ralid  note,  and 
his  own  and  the  firm's  name,  could  be  binding  on  the  firm.  Meux  o.  Humphrey, 
separately  sued.  This,  however,  is  ex-  8  T.  R.  267.  See  Smith  v.  Bailey,  11 
pressly  decided  in  Hall  v.  Smith,  1  B.  &  Mod.  401.  And  if  in  an  action  against  the 
C.  407.  But  Hall  v.  Smith  has  been  over-  drawers  of  a  bill,  or  the  makers,  of  a  prom- 
ruled  in  the  Exchequer,  and  cannot  now  issory  note,  the  declaration  states  the 
be  regarded  as  an  authoritative  decision,  defendants  to  have  made  the  biU  or  note. 
See  Ex  parte  Buckley,  14  M.  &  W.  469.  "  their  own  proper  hands  being  thereunto 
Parke,  B. :  '*  I  really  must  say  that  I  subscribed,"  a  bill  or  note  subscribed  with 
think  Hall  v.  Smith  cannot  be  supported."  the  partnership  name  of  the  defendants  by 
Alderson,  B.,  concurred.  Flatt,  B. :  "I  one  of  them  is  sufilcient  to  support  such 
have  no  doubt  that  Hall  v.  Smith  cannot  averment  Jones  v.  Mars,  2  Camp.  805; 
be  supported."  Maclae  v.  Sutherland,  8  Porter  v,  Curaings,  7  Wend.  172.  See 
Ellis  &  B.  84,  85,  25  Eng.  L.  &  Eq.  92,  Snow  v.  Howard,  85  Barb.  55.  Whether 
110 ;  Staats  v.  Hewlett,  4  Denio,  559.  it  is  within  the  general  implied  powers  of 
Compare  Owen  v.  Van  Uster,  10  C.  B.  one  partner  to  bind  his  copartner  in  an 
819.  See,  also,  Ex  parte  Christie,  8  Jur.  obligation  which  shall  make  him  severally 
919.  See,  also,  Wilks  v.  Back,  2  East,  liable  to  a  creditor,  so  as  to  deprive  such 
142;  Doty  v.  Bates,  11  Johns.  544.  In  copartner  of  a  defence  in  abatement  for 
this  last  case,  a  note  made  by  one  partner,  the  noigoinder  of  his  co-debtor  aa  defend- 
and  beginning,  "I  promise  to  pay,"  but  ant,  when  prosecuted  at  law  upon  the 
signed  with  the  name  of  the  firm,  was  obligation,  is  doubted  by  Wells,  J.,  in 
held  binding  on  the  partnership,  as  mean-  GansoQ  v,  Lathrop,  25  Barb.  455. 
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If  there  be  two  houses  of  the  same  name,  entirely  independent 
and  disconnected  in  their  business,  no  other  difficulty  can  arise 
than  what  may  occur  when  one  man  is  charged  as  liable  on  paper 
which  another  man  of  the  same  name  has  made.  It  is  a  question 
of  fact,  and  not  of  law.  But  if  there  be  one  person  who  is  a  part- 
ner in  both  of  these  houses,  a  new  question  arises.  And  it  seems 
to  be  hdd^  that  a  partner  in  one  may  be  made  liable  on  the  paper 
of  the  other,  udless  he  could  show  that  the  holder  knew  that  the 
paper  was  that  of  the  other  exclusively :  (9)  as  a  general  rule,  it 
may  be  said  that  if  two  or  more  firms  are  connected  in  business, 
and  use  the  same  name,  a  holder  of  the  paper  having  that 
name  may  *  charge  upon  it  either  of  the  partnerships  at  his  *  215 
own  election,  unless  he  knew,  or  ought  to  have  known,  defin- 
itively, that  it  belonged  to  one  of  them,  and  not  to  the  other.  But 
though  he  may  thus  elect  to  consider  it  as  the  paper  of  one  or  the 
other,  he  cannot  treat  it  as  the  paper  of  both,  unless  their  connec-* 
tion  be  such  as  to  make  them  in  fact  but  one  firm,  (r) 

A  joint  and  several  note  by  all  the  members  of  a  firm  is  not 
strictly  a  partnership  note,  nor  has  it  the  same  efiect ;  nor  could 
the  holder,  in  case  of  insolvency,  claim  fi*om  the  partnership 
funds ;  and  if  it  be  signed  by  some  of  the  partners  only,  it  will 
have  no  operation  against  those  not  signing  it.  (%) 

If  a  partnership  be  contemplated  and  agreed  upon,  and  a  pur- 
chase is  made  or  a  debt  otherwise  incurred  by  one  of  the  partners 
for  the  partnership,  but  before  the  actual  formation  of  the  part- 
nership, it  is  only  the  debt  of  that  partner ;  but  this  indebtedness 
is  a  sufficient  consideration  to  sustain  the  subsequent  promise 
of  the  partnership  when  formed,  given  in  lieu  of  it  or  to  secure 

it.  (0 

There  are  some  acts  in  relation  to  negotiable  paper  which  carry 
with  them  the  presumption  that  the  partner  doing  them  was  not 
authorized.  One  of  these  is  the  indorsing  of  paper  which  does 
not  belong  to  the  firm.    This  is,  in  fact,  lending  or  giving  the 

(q)  Baker  v.  Charlton,  1  Feake,  80.  TarbeU,  27  Yt.  612 ;  In  re  Warren,  Dayeis, 

(r)  M'Nair  v,  Fleming,  dted  in  Mont  820 ;  Fillej  v.  Fhelpa,  18  Conn.  294 ;  De 

on  Part  37.    See,  alao,  8  Dow,  229 ;  Mil-  Jamette  v.  McQueen,  81  Ala.  230;  anU, 

ler  V,  Consolidation  Bank,  48  Fenn.  614.  p.  *  126,  note  (»). 

{»)  Peningr.Hone,4BiDg.28';  Crouch  (0  Sayille  v.  Robertson,  4  T.  R.  720; 

V.  Bowman,  8  Humph.  209.'    See  Norton  see  for  statement  of  the  case,  anU,  p.  *  106, 

V.  Sejrmour,  8  C.  B.  792 ;    Kendrick  v,  note  (^} ;  p.  *  114,  note  (w). 

16 
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credit  of  the  firm.  There  can  be  no  doubt  that  this  is  frequently 
done  bj  mercantile  firms.  Sometimes  they  lend  their  credit  and 
are  paid  for  it  by  a  compensation  for  the  guaranty.  Sometimes 
they  reciprocate  accommodation  paper  with  another  firm,  each 
indorsing  for  the  benefit  of  the  other ;  and  the  notes  are  of  the 
same  amount,  or  equalized  in  some  way,  and  perhaps  made  for 
some  broken  amount,  to  give  them  the  appearance  of  business 
paper.  Of  course  a  partnership  is  liable  where  it*  authorizes  any 
such  use  of  its  name.  But  this  is  no  part  of  general  and  regular 
mercantile  business,  and  therefore  the  presumption  of  the  law  is 

rather  against  the  authority  of  the  partner  who  so  signs  the 
*  216   *  name,  (u)    But  this  presumption  may  be  overcome  not 

only  by  direct  evidence  of  authority,  but  from  usage,  or  fre- 
quent recognition  of  such  signature,  or  such  other  similar  facts  as 
would  satisfy  a  jury  that  the  signature  was  for  the  partnership  and 
by  its  authority,  (v) 
It  is  also  a  general  rule,  that  no  partner  has  any  authority  im- 

(u)  The  principle  is  clearly  stated  by  188, 189;  Chenowith  r.  Chamberiin,  6  B. 

Walworth,  Chancellor,  in  Stall  t;.  Catskill  Hon.  60 ;   Sweetzer  t*.  French,  2  Cosh. 

Bank,  18    Wend.  466,  477.      See,  also,  809;  Bank  of  Kentucky  v.  Brooking,  2 

BankofTennesseev.  SafSurans,  SHumph.  Litt.  41,  46;   Darling  v.  March,  22  Me. 

697.    New  YorkF.  Ins.  Co.  r.  Bennett,  6  184,  188;  Tanner  v.  Hall,  1  Barr,  417; 

Conn.  674;  Mauldin  v.  Branch  Bank  at  Dundass  v,  Gallagher,  4  id.  206.      But 

Mobile,  2  AU.  602;   Lang  v.  Waring,  17  though  it  appear  that  each  of  two  partners 

Ala.   146 ;    Gansevoort    v.  Williams,  14  liave  repeatedly,  with  the  knowledge  and 

Wend.  188, 189;  Williams  v.  Walbridge,  assent  of  the  other,  tmiorserf  accommodation 

8  id.  416 ;  Austin  v.  Yandermark,  4  HiU,  notes  in  the  firm  name,  this  is  not  sufll- 

261.;  Bank  of  Vergennes  v.  Cameron,  7  dent  evidence  that  either  of  them  is  au- 

Barb.   148,  160.     But  this  presumption  thorized  to  sign  the  firm  name  to  such 

does  not  arise  where  accommodation  paper,  paper  as  maker  and  surety.    Early  v.  Reed, 

executed  by  one  partner  in  the  name  of  6  Hill,  12.    Paper,  however,  to  which  the 

the  firm,  is  in  reality  for  the  benefit  of  partnership  name  has  been  aflized  by  one 

tlie   partnership,   rather    than    for   that  partner  by  way  of  accommodation,  ia  al- 

of  him  to  whom  it  is  given.    As  where  a  ways  binding  upon  the  firm  in  the  hands  of 

bill,  drawn  by  one  partner  upon  the  firm,  a  bond  fide  holder  for  value,  taking  it  with- 

and  accepted  by  him  in  the  firm's  name,  out  notice  of  the  circumstances,  express  or 

for  the  accomodation  of  the  payee,  is  given  implied.    Id. ;  Catskill  Bank  v.  Stall,  16 

in  exchange  for  the  paper  of  the  latter,  to  Wend.  864 ;    Austin  v.   Yandermark,  4 

be  used  in  raising  money  for  the  purposes  Hill,  269 ;  Gano  v.  Samuel,  14  Ohio,  692 ; 

of  the  partnership.    €hmo  v.  Samuel,  14  Waldo  Bank  v.  Lumbert,  16  Me.  416; 

Ohio,  692.  Mauldin  v.  Branch  Bank  at  Mobile,  2  AJa. 

(v)  Bank  of  Tennessee  v.  Saffkrrans,  8  608,  618 ;  Beach  v.  State  Bank,  2  Oart. 

Humph.  697 ;    Whaley  v.  Moody,  2  id.  Ind.  488. 
496;  Gansevoort  v.  WiUiams,  14  Wend. 
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plied  from  the  mere  fact  of  partnership  to  become  surety  for  any 
debt  in  any  way,  and  bind  the  partnership  thereto,  (tr)  The 
reason  from  which  this  rule  originated,  is,  that  the  proper  busi- 
ness of  a  partnership  is  most  usually  buying  and  selling ;  and 
therefore  there  is  seldom  a  presumption  that  any  thing  but  this 
is  within  their  business.  And  the  same  rule  applies,  for  the  same 
reason  to  guaranties  given  by  one  partner  in  the  name  of  the 
*  firm.  But  the  question  is  always  open  to  evidence  ;  and  *  217 
the  holder  of  the  guaranty  may  show  not  only  the  peculiar 
usage  of  that  firm,  or  their  frequent  recognition  of  such  guaran- 
ties, (x)  but  also  that  the  nature  of  their  business  is  such  as  to 
make  this  giving  of  guaranties  a  part  of  it.  So  Lord  Mansfield 
said  in  relation  to  bankers ;  (y)  and  it  has  been  hdd^  that  in 
horse-dealing  it  is  so  customary  to  sell  with  warranty,  or  rather 
BO  rare  to  sell  without  it,  that  a  buyer  may  presume  that  a  partner 
(or  any  agent)  having  authority  to  sell,  has  thereby  authority  to 
warrant.  (2)    The  power  or  authority  to  sell  generally  does  not 

(w)  Foot  V.  Sabin,  19  Johns.  164 ;  Lav-  law  respecting  guaranties  as  established 

erty  V.  Burr,  1  Wend.  681 ;  N.  Y.  F.  Ins.  both  in  England  and  this  country.    See, 

Co.  V.  Bennett,  6  Conn.  674,  680;  An-  also,  Hamill  v,  Purvis,  2  Penn.  177;  l^ut- 

drews  v.  Planters'  Bank,  7  Smedes  &  M.  ton  v.  Irwine,  12  S.  &  R.  18.    Partners 

192 ;  Langan  v.  Hewett,  18  id.  122 ;  Wag-  may  give  in  evidence  a  disclaimer  of  a 

non  r.  Clay,  1  A.  E.  Marsh.  267 ;  Rollins  guaranty,  and  a  refusal  to  be  concerned 

V.  Stevens,  81  Me.  464 ;  New  York  F.  Ins.    in  it.  v.  Layfleld,  1  Salk.  292.    And 

Co.  V.  Bennett,  6  Conn.  688;    Butler  v,  whether  a  guaranty  has  been  given  by  one 

-Stocking,  4  Selden,  408.    See,  fiirther,  for  partner  with  the  privity  and  consent  of 

tbe  general  principle,  Sweetser  v.  French,  all,  is  a  question  for  the  jury.    Payne  v. 

2  Cush.  809,  814;   Rolston  v.  Ctick,  1  Ives,  8  Dowl.  &  R.  664. 

Stewart,  626 ;  Kibbler  v.  De  Forest,  6  Ala.  (y)  Hope  v,  Cust,  1  East,  68.    If  a  guar- 

92 ;  Bank  of  Rochester  v.  Bowen,  7  Wend,  anty  given  by  one  partner  can  be  consid- 

168 ;  Long  v.  Carter,  8  Ired.  288.  ered  as  an  assurance  or  representation 

(x)  And  a  recognition  and  adoption,  made  in  the  usual  course  of,  and  with  ref-. 
express  or  implied,  subsequent  to  the  giv-  erence  to,  the  business  of  the  firm,  it  will 
ing  of  the  guaranty,  may  be  given  in  evi-  be  binding  on  the  partnership,  as  being  an 
denoe  as  well  as  a  prior  authority ;  and  act  entirely  within  the  scope  of  one  part- 
either  the  one  or  the  other  may  be  shown  ner's  authority.  See  Crawford  v.  Sterling, 
by  parol  as  well  as  by  a  written  document.  4  £sp.  209 ;  Sutton  v.  Irwine,  12  S.  &  R. 
Duncan  v.  Lowndes,  8  Camp.  478 ;  Ex  18.  But  one  partner  will  not  be  deemed 
parU  Nolte,  2  Glyn.  &  J.  806,  806 ;  Craw-  to  have  the  power  of  giving  a  guaranty  in 
ford  V.  Sterling,  4  Esp.  207 ;  Halseham  v.  the  name  of  the  firm,  merely  in  conse- 
Young,  6  Q.  B.  888 ;  Long  v.  Carter,  8  quenoe  of  its  being  a  reasonable  mode  of 
Ired.  241 ;  Mayberry  v,  Bamton,  2  Harris,  carrying  into  effect  an  acknowledged  part- 
24.  See  Coursey  v.  Baker,  7  Harris  &  J.  nership  contract.  Brettel  v,  Williams,  4 
28.  In  Sweetser  1?.  French,  2  Cush.  809,  Exch.  628. 
814,  Metcalf,  J.,  states  very  clearly  the  (z)  "A  case  may  be  put,  where  two 
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carry  with  it  the  power  to  warrant ;  but  we  should  be  disposed  to 
hold  that  a  warranty  by  any  partner,  of  the  property  of  the  firm 
lawfully  sold  by  him,  would  hold  the  firm,  if  made  and  received 
in  good  faith,  (a) 

SECTION  V. 

OF  THE   POWER   OF   A.   MAJOBTTY   OF  THE   PARTNERS. 

Whether  a  majority  in  numbers  of  the  partners  can  lawfully 
control  the  rest  and  conduct  the  affairs  of  the  partnership  at  their 
own  pleasure,  has  been  much  discussed.  At  one  time  there  was 
certainly  a  strong  tendency  to  sustain  this  power,  and  to  extend 
it  over  all  the  affidrs  of  the  partnership,  provided  only  that  it 
was  exercised  honestly  and  deliberately,  and  with  every  reasonable 
opportunity  to  the  minority  to  make  their  wishes  and  the  reasons 
for  their  wishes  known  and  duly  considered.  It  has,  as  certainly, 
been  the  tendency  of  the  courts  in  later  years  to  limit  this  power 
narrowly,  and  almost  confine  it  within  what  may  be  called  the 
domestic  acts  of  the  firm;  as,  for  example,  the  appointment  or 
salary  of  a  clerk,  the  arrangements  of  the  counting-room,  method 
of  conducting  sales,  or  keeping  accounts,  and  the  like.  And  even 
as  to  these  it  is  put  upon  the  apparent  necessity  of  deciding  as 
to  how  that  shall  be  done,  which  must  be  done  in  some  way. 
Whereas,  if  the  partnership  cannot  agree  about  a  purchase,  or  a 
sale,  it  may  be  omitted,  and  the  business  nevertheless  go  on. 
Recent  American  decisions  appear  to  enlarge  this  power  somewhat. 
Thus  it  has  been  held  that  a  majority  of  a  fiirm  established  to 

persons  in  partnership,  fbr  the  sale  of  firm.  At  the  sale,  he  assured  the  pur- 
.  horses,  should  agree  hetween  themselves  chaser  of  the  paper  that  he  would  war- 
never  to  warrant  any  horse ;  jet,  though  rant  that  the  notes  were  given  in  the 
this  he  their  course  of  business,  there  is  regular  course  of  business  and  would  he 
no  doubt  that  if,  upon  the  sale  of  a  horse,  paid ;  that  the  makers  and  indorsers  were 
the  property  of  the  partnership,  one  of  responsible  and  men  of  abundant  nveans. 
them  should  give  a  warranty,  the  other  The  notes  having  been  bought  upon  the 
would  be  thereby  bound."  Per  Abbott,  strength  of  these  and  other  similar  repte- 
C.  J.,  in  Sandilands  v.  Karsh,  2  B.  &  Aid.  sentations,  which  proved  to  be  false,  it 
679.  See  Penn  v.  Harrison,  8  T.  R.  760.  was  held,  that  the  firm  was  bound  by  the 
(a)  In  Sweet  v,  Bradley,  24  Barb.  649,  representations  of  the  partner  who  sold  the 
the  defendant,  a  member  of  the  firm  of  B.  notes,  and  that  an  action  would  lie  against 
Bradley  &  Co.,  sold  some  promissory  notes  all  the  members  of  the  firm  upon  the  war- 
belonging  to  the  firm,  received  the  pro-  ranty. 
ceeds,  and  applied  them  to  the  use  of  the 
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publish  a  newspaper,  has  authority  to  appoint  or  remove  a  pub- 
lisher, (ad)  It  will  be  apparent,  however,  from  the  authorities 
presented  in  our  note,  that  the  law  as  to  the  power  and  authority 
of  a  majority  of  copartners  cannot  be  considered  as  definitively 
established,  (V) 

(aa)  Peacock  o.  Cmnmings,  46  Penn.  parpose  of  negatiying  what  any  one  maj 

8t  484.  have  to  oflfer,  but  for  the  ptiipose  of  nega- 

(6)  Chitty  says  (8  Laws  of  Commerce,  tiring  what,  when  they  are  met  together, 

286)  that,  in  the  absence  of  express  stip-  they  may,  after  due  consideration,  think 

idations  between  the  partners,  "  a  minority  proper  to  negative.      For  a  migoi^^  of 

must  decide  as  to  the  disposal  of  the  part-  partners  to  say, '  We  do  not  care  what 

nership  property ;  or,  if  no  migority  can  one  partner  may  say,  we,  being  the  migor- 

be  obtained  to  decide  as  to  snch  disposal,  i^,  will  do  what  we  please,'  is,  I  appre- 

or  there  are  but  two  partners  in  the  firm,  hend,  what  this  court  will  not  allow.    In 

one  or  more  partners  may  manage  the  aU  partnerships,  whether  it  is  expressed 

concern  as  they  think  fit,  provided  it  be  in  the  deed  or  not,  the  pariners  are  bound 

within  the  rules  of  good  faith,  and  war-  to  be  true  and  fiuthflil  to  each  other ;  they 

ranted  by  the  circumstances  of  the  case."  are  to  act  upon  the  joint  opinion  of  aU, 

To  this  Collyer  adds  (CoUyer  on  Part  §  and  the  discretion  and  judgment  of  any 

197) :  "  It  will  be  observed  that  this  opin-  one  cannot  be  excluded ;  what  weight  is 

ion  is  given  with  considerable  caution,  and  to  be  given  to  it  is  another  question." 
perhape  it  may  be  laid  down  that,  in  a       The  American  authorities  are  not  much 

partnership  without  articles,  the  power  of  more  numerous  nor   satisfiustory.     The 

the  migority  to  bind  the  minority  is  con-  opinion  of  the  court  in  Kirk  v.  Hodgson, 

fined  to  the  ordinary  transactions  of  the  8  Johns.  Ch.  400,  contains  expressions 

partnership."    The  English  authorities  on  which,  considered  by  themselves,  would 

the  point  are  few  and  by  no  means  condu-  appear  to  give  unqualified  support  to  the 

five.    In  Robinson  r.  Thompson,  1  Yem.  above  dicta  of  Lord  Eldon.    But  Chancel- 

465,  it  was  kdd,  that  an  account  of  the  lor  Kent,  who  rendered  the  decision  in 

profits  of  a  voyage  settled  by  the  migor  part  that  case,  says  of  it,  in  his  Commentaries, 

ofthe  part-owners  should  conclude  the'rest  that  it  ''related  only  to  the  case  of  the 

And  in  Falkland  v.  Cheney,  5  Bro.  P.  C.  management  of  the  interior  conoems  of 

476 ;  1  Bro.  P.  C.  (Dublin  ed.)  90,  it  seems  the  partners  among  themselves,  and  to 

to  have  been  laid  down  as  a  general  prind-  that  it  is  to  be  confined."    8  Kent  Comm. 

pie  that,  in  all  sea  adventures,  the  act  of  [45].  We  have,  however;  two  recent  cases 

a  migority  binds  the  whole.    But  in  that  in  which  the  doctrine  is  asserted,  that 

case  such  power  was  given  to  the  migority  where  a  firm,  without  artides,  consists  of 

by  the  artides  of  association.    See  Lloyd  more  than  two   members,  any  contract 

r.  Loaring,  6  Yes.  777.      Pertiaps   the  within  the  sphere  of  the  joint  business, 

weightiest  authority  to  be  found  in  the  made  in  good  fiuth  by  the  migority,  will 

English  books  is  the  dictum  of  Lord  Eldon  be  binding  on  the  whole  notwithstanding 

in  Const  o.  Harris,  Turner  &  R.  516,  525.  at  the  time  of,  or  previous  to,  the  making 

After  dedaring  that  the  act  of  the  migori-  of  the  agreement,  the  minority  expressly 

ty  of  the  partners  is  to  be  considered  the  dissent,  and  communicate  their  dissent  to 

act  of  all,  he  adds :  "  I  call  that  the  act  of  the  third  par^  with  whom  it  is  made, 

all,  which  is  the  act  of  the  migority,  pro-  See  Johnston  o.  Dutton,  27  Ala.  245.   See 

Tided  all  are  consulted,  and  the  m%jori^  also  Western  Stage  Co.  v.  Walker,  2  Iowa, 

are  acting  honA  fide,  meeting,  not  for  the  50l;  Irvine  v.  Forbes,  11  Barb.  587 ;  Kirk 
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*  219       *  We  may  consider  this  question  in  reference  to  third  per- 

sons, and  also  in  reference  to  the  partners  themselves.  If 
the  majority  propose  to  deal  with  a  customer,  either  in  the  way  of 
purchase  or  sale,  in  a  manner  to  which  the  minority  do  not  assent, 
it  is  certain  that  the  minority,  whether  they  withhold  authority  or 
not,  will  be  bound,  if  they  do  not  communicate  their  dissent  to  the 
customer,  provided  the  transaction   be  within   the   scope  of  the 

partnership  business;  for  so  would  the  majority  be  bound 

*  220    if  the  minority  so  *  did  it,  and  so  would  all  the  partners  be 

bound  if  any  one  of  them  so  did  it.  On  the  other  hand,  if 
it  be  not  within  the  business  of  the  firm,  neither  a  majority  nor  a 
minority  would  be  bound  to  third  persons,  unless  these  persons 
could  show  themselves  to  have  believed  and  to  have  been  author- 
ized to  believe  that  it  was  within  the  business  of  the  firm  or  that 
the  firm  had  made  it  theirs  by  adoption  or  ratification. 

All  that  we  have  said  results  necessarily  from  principles  which 
have  been  fully  considered  in  former  chapters.  Let  us  here  sup- 
pose that  the  question  refers  to  some  single  act.  The  majority  of 
a  house  dealing  in  cotton  wish  to  sell  one  hundred  bales  at  a 
certain  price,  and  the  minority  refuse  to  consent;  the  majority 
make  the  sale,  deliver  the  cotton,  and  take  notes  or  money  for  it ; 
can  the  buyer  hold  this  cotton  by  good  title  7  Certainly,  if  the 
minority  express  no  dissent ;  but  if  they  do  express  dissent  and 
positive  prohibition,  is  the  transaction  then  valid  7  It  might  not 
be  easy  to  reach  the  question  at  law.  The  minority  alone,  that  is, 
without  the  majority,  would  find  it  difficult  to  maintain  replevin 
or  trover  or  any  other  action  for  the  cotton  or  its  value.  And  it 
would  not  seem,  commonly  at  least,  to^be  a  case  in  which  a  court 
would  permit  a  minority  to  use  the  names  of  the  majority  as 

V.  Hodgsdon,  8  Johns.  Ch.  400.    E.,  K.,  &  hdd,  that  this  &ct  waa  decudTe  in  fkTor  of 

D.,  in  trade,  employed  H.  as  their  derk,  the  oondnuanoe  of  the  rights  of  H.  and  of 

at  a  fixed  annual  salary,  but  with  the  un-  his  claim  to  the  stipulated  increase  of  sal* 

derstandlng  that  the  salary  should  be  in-  ary ;  that  it  was  evidence  that  he  had  not 

creased  with  the    increase  of  the  firm  forfeited  the  confidence  of  the  firm,  and 

business  and  of  H.'s  duties.    In  the  third  that  the  oTerdrawings,  char|[ed  and  con. 

year  it  was  discorered  that  H.  had  over-  fessed,  were  not  understood  by  them  to 

drawn  money  of  the  firm  and  applied  it  to  be  acts  of  intentional  fhiud ;  and  ttuLt  they 

his  own  use,  and  this  breach  of  trust  was  could  not,  therefore,  be  set  up  by  the  fiim 

confessed  by  him.    Nerertheless,  a  mtgor-  against  his  claim,  founded  on  their  prom- 

ity  of  the  firm,  £.  &  D.,  continued  H.  ises  and  acknowledgments,  and  his  ser- 

afterwards  in  his  employment     It  was  Tices. 
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co-plaintifis  against  their  will.  If  the  minority  sold  the  same 
cotton  to  another  customer  and  let  the  two  purchasers  contest  the 
title  of  each  other,  the  purchaser  from  the  minority  alone  would 
certainly  have  no  better  title  than  the  purchaser  from  the  majority 
alone.  If  the  question  were  considered  in  equity,  all  the  circum- 
stances of  the  case  would  be  duly  regarded,  and  among  others, 
the  right  or  absence  of  right  of  the  minority  to  dissolve  the  part- 
nership at  will.  ({;)  For,  if  they  have  this  right,  it  would 
seem  that  *  they  could  exercise  it,  in  case  of  irreconcilable  *  221 
and  material  difference  of  view  or  purpose.  And  if  they 
did.  not  exercise  it,  they  might  be  considered  as  yielding  to  the 
majority,  for  the  sake  of  preserving  the  partnership,  and  so  adopt- 
ing the  transaction.  If  they  could  not  dissolve  it,  because  it  was 
established  for  a  time  certain,  and  if  the  conduct  of  the  majority 
was  unreasonable  and  oppressive,  this  would  be  a  good  ground 
for  the  other  partners  asking  of  the  court  a  dissolution  of  the 
partnership;  and  generally,  if  they  did  not,  it  would,  we  think, 
be  taken  as  before,  that  by  not  dissolving  the  partnership  they 
acceded  to  the  wishes  of  the  majority.  But  there  certainly  might 
be  cases,  in  which  the*  act  of  the  majority  would  be  injurious  to 
the  minority,  and  an  immediate  dissolution  even  more  so,  and 
the  majority  would  be  deemed  to  have  no  right  to  inflict  upon  a 
minority  either  of  these  mischiefs.  Then  the  court  would  decree 
such  annulling  of  the  act,  t>r  compensation,  or  other  remedy,  as 
justice  between  all  the  parties  and  the  power  of  the  court  should 
authorize  and  require.    But  these  considerations  touch  rather  the 

(c)  In  both  the  cases,  Johnston  v.  Dut-  having  any  bearing  on  the  case  under  con- 
ton/  27  Ala.  245,  and  Western"  Stage  Co.  sideration.  Conceding  they  are  law, 
V.  Walker,  2  Iowa,  604,  dted  in  preced-  which  is  doubtful,  the  decisions  rest  solely 
ing  note,  the  partnership  was,  by  articles,  upon  the  ground,  that  the  limitation  of 
to  continue  for  a  time  certain,  and  in  both  the  right  of  dissolution  is  incompatible 
the  actions  were  at  law.  In  Johnston  v.  with  the  nature  of  the  partnership  con- 
Dut^n,  the  attention  of  the  court  seems  tract;  and  this  principle  does  not  militate 
to  have  been  called  to  views  similar  to  against  the  positions  we  have  asserted, 
those  represented  in  the  text  See  argu-  The  dissent,  in  the  present  case,  cannot 
ment  of  counsel,  p.  260,  251.  The  court,  be  regarded  as  a  dissolution ;  for,  if  effect- 
however,  said,  p.  258 :  "  We  do  not  con-  ual,  it  would  not,  necessarily,  produce 
aider  the  cases  to  which  we  have  been  re-  that  result,  although  it  might  operate  to 
ferred,  holding  that  one  partner  has  the  change  the  mode  of  conducting  the  busi- 
righty  at  pleasure,  to  dissolve  a  partneiv  ness.  In  other  words,  it  might  be  carried 
ship,  although  the  articles  provide  that  on  without  contracting  debts." 
it  is  to  continue  for  a  specified  term,  as 
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rights  and  interests  of  the  partners.  So  far  as  the  customer,  the 
third  party  is  concerned, — always  supposing  the  transaction  honest 
as  to  him, — we  should  say  that  the  question  of  the  power  of  a 
majority  would  be  put  aside  both  in  law  and  in  equity  by  the 
general  rule,  that  if  the  transaction  were  within  the  business  of 
tiie  firm  it  bound  all  the  partners  who  gave  no  notice  to  the  third 
party ;  and,  on  the  other  hand,  that  it  did  not  bind  recusant  and 
protesting  partners  who  gave  sufficient  notice  of  their  dissent ;  (d) 
and  that  if  it  was  without  the  business  of  the  partnership,  it 
bound  nobody,  but  those  who  authorized  the  act  or  ratified  it. 
If  the  question  of  a  majority  related  only  to  those  things  to 
which  no  person  out  of  the  partnership  was  privy,  it  would  assume 
a  somewhat  different  aspect.  Suppose,  for  example,  a  majority 
chose  to  enlarge  or  vary  the  business  importantly,  or  enter  upon 
a  new  business,  which  things  no  partner  can  do  by  his  implied 

authority,  can  the  majority  compel  the  minority  to  acqui- 
*  222   esce  in  *  this  7    We  should  say  that  they  certainly  could 

not.  (e)  And  yet  it  must  generally  be  the  case,  that 
if  the  majority  persisted,  and  the  minority  did  not  dissolve  the 
partnership  or  seek  relief  from  a  court  of  equity,  but  did  go  on 
with  the  business,  in  the  manner  proposed  by  the  majority,  this 
would  be  deemed  evidence  of  their  Consent.  Still,  the  universal 
principle  would  apply,  that  waiver  or  consent  are  implied  by  ac- 
quiescence only  when  that  acquiescence  is  firee  and  voluntary,  and 
therefore  this  evidence,  or  presumption,  might  be  rebutted  by 
showing  that  circumstances  had  placed  the  minority  so  far  in 
the  power  of  the  majority,  that  they  must  go  on  and  submit  for  a 
time,  reserving  all  their  rights  of   dissent,  or  suffer  important 

(d)  See  cmUf  p.  *  218,  note  (6).  wards  altered  by  the  company  so  aa  to 

(e)  Natusch  v.  Irying,  Qow.  on  Part,  allowatradeinardent  spirits  to  be  carried 
App.  p.  898;  a/nU,  p.  *198,  note  (r).  on.  The  conrt  said:  "We  can  have  no 
See  Const  v.  Harris,  Turn.  &  R.  524 ;  hesitation  in  holding ^  that  this  was  such  a 
Iiiyingston  v.  Lynch,  4  Johns.  Ch.  678.  substantial  alteration  as  discharged  the 
In  Abbott  V.  Johnson,  82  N.  H.  9,  it  ap-  plaintifib  from  their  obligation  to  proceed 
peared  that  a  number  of  persons,  among  with  the  partnership,  unless  they  agreed 
them  the  plaintifb,  formed  a  written  agree-  to  the  change,  and  that  it  gave  them  the 
ment  of  copartnership  for  the  purpose  of  right  to  retire  firom  the  firm,  ...  if  they 
carrying  on  a  retail  trade  in  domestic  and  did  it  under  circumstances  which  were 
foreign  goods.  By  one  of  the  articles  it  such  as  to  do  no  injury  to  the  partners 
was  provided  that  there  should  be  "  neith-  who  chose  to  go  on  under  the  new  arrange- 
or  purchase  nor  sale  of  ardent  spirits  by  ment." 

the  concern."    The  articles  were  after- 
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injury,  and  then  their  so  going  on  would  not  be  held  as  nec- 
essarily implying  a  waiver  or  loss  of  any  right.  These  views  are, 
to  some  extent,  only  theoretic,  and  it  is  perhaps  a  little  remarka- 
ble that  cases  of  conflict  of  interest  or  wishes  between  partners 
have  not  been  before  the  courts  of  England  or  this  country  often 
enough  to  settle  the  question  by  adjudication  as  to  the  power  of  a 
majority. 

SECTION  VI. 

OF  THB  CONDUCT  WmCH  PARTNEBS  MAT  BEQUIRB  OF  EACH  OTHEB. 

1.   Of  G-ood  Faith. 

The  first  and  highest  duty  which  partners  owe  to  each  other,  is 
that  of  perfect  good  faith,  (ee)  In  the  Roman  civil  law, 
the  *^  societas  '^  *  of  merchants  for  trade,  and  of  husband  *  223 
and  wife,  were  considered  closely  analogous,  and  in  many 
respects  governed  by  the  same  principles.  (/)  Indeed,  what  we 
have  already  said  indicates  sufficiently  how  much  partners  are  in 
the  power  or  at  the  mercy  of  each  other,  and  there  certeinly 
seems  to  be  no  relation  in  life,  calling,  either  by  its  own  exigen- 
cies, or  by  the  rules  of  law,  for  a  more  absolute  good  faith  than 
the  relation  of  partnership,  (jg) 

After  this  comes  the  duty  of  having  and  using  the  skill  and 
knowledge  which  the  partnership  requires ;  of  applying  to  all  its 
afiairs,  due  care ;  of  devoting  to  them  a  reasonable  measure  of 
time  and  labor;  and  of  conducting  all  its  concerns,  private  or 
public,  with  due  economy.  For  the  breach  of  any  one  of  these 
duties,  the  party  is  held  responsible.  (K)   A  court  of  equity,  in 

(ee)  See  Nicholson  V.  Janeway,  1  Green,  &ith  does  not  teem  to  be  required  be- 

(N.  J. )  286.  tween  pArtnera  aa  is  imperatiTo  upon  those 

(/)  Yin.  Comm.  lib.  8,  tit.  28,  §  2 ;  Poth-  who  occupy  tiie  position  of  fiduciary  re- 
fer, Contr.  de  Soc.  ch.  8.  lations.    Wheeler  o.  Sage,  1  Wallace,  U. 

(^)  Baker  v,  Charlton,  1  Peake,  80.  See  S.  S.  C.  618.    In  some  cases,  partnership 

England  v.  darling,  8  Sevan,  129,  for  an  is  fldudaiy.    Brooks  v.  Martin,  2  id.  70. 

example  of  bad  fkith  between  partners,  (A)  See  posf,  p.  *  286,  as  to  how  &r  a  part- 

aod  of  the  displeasure  with  which  it  is  ner  may  engage  in  other  business,  beside 

Tiewed  by  the  court.    See,  also,  Blissett  that  of  the  firm;  poet,  note  (r).    See  the 

V.  Daniel,  11  Hare,  498 ;  26  Eng.  L.  &  Eq.  remarks  of  Bedfield,  C.  J.,  in  Pierce  o. 

106 ;  Ault  9.  Goodrich,  4  Rnss.  480.    In  Daniels,  24  Vt  624. 
•ome  cases,  howeyer,  the  same  strict  good 
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particular,  will  always  decree  such  compensation  in  form  or  kind 
and  amount,  as  shaU  be  needed  to  make  good  any  losses  arising 
from  any  violation  or  disregard  of  these  duties,  (i) 

The  rule  would  extend  by  the  reason  of  it,  to  the  manner  of 
doing  any  thing.  Hence,  as  no  partner  should  do  that  which  he 
has  no  lawful  power  to  do,  so  he  should  do  every  thing  he  has 
power  to  do  either  by  the  general  law  of  partnership  or  by  special 
stipidation  in  the  articles, —  as,  for  example,  the  assigning  of  his 
share,  or  the  giving  of  partnership  security,  —  in  such  a  way  as  a 
due  regard  for  the  interests  of  the  partnership  would  require.  0) 

As  every  partner  is  under  an  obligation  to  do  what  he  can  to 
promote  the  prosperity  of  the  partnership,  no  partner  can  chaise 
the  j5.rm  or  his  copartner  for  the  extra  value  of  his  services  over 
those  of  his  partner,  without  a  specific  agreement,  (jj^ 

In  every  bargain  which  he  makes  he  must  remember  a  principle 
laid  down  emphatically  by  Lord  Eldon, — that  it  is  his  duty  to 
use  the  property  for  their  benefit,  whose  property  it  is ;  (k)  that 

(t)  See  post,  ch.  8,  §§  8, 4,  respectuig  the  there  be  no  special  agreement  to  that 

remedies  between  partners  which  conrts  of  effect    Holden  v.  Peace,  4  Ired.  Eq.  228. 

equity  administer.  See  Lefever  v.  Under-  The  case  of  Beecher  v.  Gnilbane,  Maaelej, 

wood,  41  Penn.  605.  8, is  thns  reported :  "If  one  copartner  bor- 

(y)  The  rule  that  each  partner  must  do  rows  money  of  the  other  on  his  note,  he 

all  he  can  for  the  benefit  of  his  firm  has  of  shall  pay  interest  for  it,  though  he  had 

course  its  limitation  in  the  reason  of  the  more  money  in  the  stock  than  what  he 

thing,  and  the  circumstances  of  each  par-  borrowed ;  for  the  stock  is  only  to  be  em- 

ticular  case.  See  Bowe  v.  Wood,  2  Jac  &  ployed  in  augmentation  of  the  trade,  lor 

W.  566.  their  mutual  benefit,  but  neither  of  them 

Ijj)  Bennett  vt  Bnssell,  84  Mo.  524.  can  make  use  of  it,  for  their  own  private 

(A;)Crawshay  v.  Collins,  16  Yes.  226 ;  adrantage."  See  Eelley  v.  Greenleaf,  8 
Honore  v,  Colmesnil,  1  J.  J.  Biarsh.  607,  Story,  98 ;  Boberts  v,  Totten,  8  Eng.  609 ; 
641.  Hence,  when  all  the  proprietors  of  a  Fierce  v.  Daniels,  25  Yt.  624. 
morning  paper,  saye  one,  were  also  the  If  one  partner  employ  partnership  Amds 
owners  of  an  evening  paper,  published  in  in  a  private  trade  or  adventure,  he  must 
the  same  place,  an  injunction  was  granted  account  not  only  for  the  interest  on  the 
to  restrain  the  proprietors  of  the  evening  Amds  thus  withdrawn  from  the  partner- 
paper  from  publishing  therem  any  informsr  ship,  but  also  for  the  profits  of  such  sepa- 
tion  obtained  at  the  expense  of  the  mom-  rate  trade.  Brown  v.  Litton,  1  P.  Wms. 
ing  paper,  until  it  should  first  have  been  140;  Crawshay  v.  Collins,  15  Yes.  218; 
published  in  the  morning  paper.  Qlassing-  Stoughton  v.  Lynch,  1  Johns.  Ch.  467; 
tnn  9.  Thwaites,  1  Sim.  &  S.  124,  188.  Solomon  v.  Solomon,  2  EeUy,  la  And  if 
And  if  a  copartnership  own  a  dwelling-  such  acts  of  one  partner  threaten  the  de- 
house,  which  is  occupied  exclusively  by  struction  of  the  joint  property,  or  render  it 
the  £unily  of  one  of  the  partners,  this  part-  probable  that  the  solvency  of  the  firm  and 
ner  is  liiU>le  for  rent  to  the  firm,  though  the  rights  of  the  creditors  depend  upon  the 
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is,  for  *  the  benefit  of  the  whole  as  one  concern,  or  one    *  224 
bodj,  for  so  it  is  owned.     So  if  a  partner  by  any  means 
gets  possession  of  a  fund  properly  belonging  to  the  firm,  he  must 
share  any  profit  or   advantage  arising  from  it  with   his  copart- 
ners. (AA) 

K  losses  occur  by  reason  of  a  breach  of  duty  by  a  partner,  in 
any  way  whatever,  whether  through  fraud,  negligence,  ignorance, 
or  extravagance,  and  whether  by  design,  or  not,  they  must  rest  on 
the  partner  whose  faulty  conduct  has  caused  them,  and  he  cannot 
require  the  partnership  to  contribute  in  any  way  towards  them,  (f) 
But  a  partner  is  not  liable  to  his  copartners  for  a  loss  caused  by 
an  honest  mistake  of  judgment,  unless  it  amounts  to  gross  neg- 
ligence or  ignorance.  (11) 

The  question  may  occur  whether  a  negligence  and  consequent 
loss,  in  one  respect,  would  be  made  up,  or  excused,  by  great  suc- 
cesses and  profit  in  another.  It  would  perhaps  be  impossible  to 
frame  a  definite  rule  which  would  govern  all  cases  of  this  kind. 
The  general  principle  would  be  something  like  this :  If  it  were  one 
transaction,  quite  indivisible,  and  die  partner  conducted  it  in  some 
respects  with  a  want  of  attention,  which  caused  some  loss,  and  in 
others  with  unusual  care  and  skill  and  energy,  which  increased 
the  profits,  it  could  not  be  deemed  on  the  whole  a  case  of 
*  wrong  demanding  compensation.  K  however,  he  had  *  225 
conducted  throughout  as  he  should  have  done,  excepting  in 
one  or  two  particulars,  and  his  default  in  these  caused  material  in- 
jury, he  should  not  be  held  excused  for  thus  lessening  the  profits 
of  the  firm  by  the  fact  that  they  were  still,  on  the  whole  transaction, 
very  considerable.  For  the  partnership  is  entitled  to  all  its  profits, 
and  may  ask  compensation  of  any  one  whose  wrongful  act  takes 
them  or  a  part  of  them  away,  whether  he  be  a  partner  or  not,  and 

inteifereiice  of  chancery,  equity  may  in-  {kk)  Eason  v.  Cherry,  6  Jones,  Eq, 

teipose  by  injunction,  eren  though  a  dis-  261. 

•olntion  of  the  firm  be  not  prayed  for.  (/)  DevaU  v.  Burbridge,  6  Watts  &  S. 

Miles  V.  Thomas,  9  Sim.  607;  Grata  v.  529;  Jessup  v.  Cook,  1  Halst  484.    See 

Bayard,  11  S.  &  B.  41,  48.    The  same  M'Ibneath  v.  Margetson,  4  Doug.  278 ;  In 

principles  as  to  the  use  of  the  joint  prop-  rs  Webb,  2  J.  B.  Moore,  600 ;  Lyles  v. 

erty  tugp^Y  ^  partners  who  wind  up  the  Styles,  2  Wash.  C.  C.  224.    See  Beste  v. 

affiurs  of  the  partnership  after  dissolution.  His  Creditors,  16  La.  An.  66. 

See  potif  chs.  12, 18,  upon  the  dissolution  (U)  Morris  v.  Allen,  1  M' Carter,  44,  and 

of  a  partnership  and  its  effects.  see  Stephens  v.  Onnan,  10  Fla.  9. 
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whether  much  or  little  be  left.  And  if  there  be  manj  transactions, 
or  one  business  divisible  into  many  transactions,  that  he  did  his 
duty  for  the  most  part  would  certainly  be  neither  excuse  nor  com* 
pensation  for  not  doing  it  at  all  times.  And  we  should  doubt 
whether  equity  would  find  it  easy  to  regard  him  as  protected 
against  all  claims  for  default  or  violation  of  duty,  because  in  certain 
things  he  did  more  than  his  duty,  (m) 

From  the  requirement  of  perfectly  good  faith,  it  follows  that  no 
partner  must  deceive  his  copartners,  for  his  benefit  and  their 
injury,  either  by  false  representations  or  by  concealments.  Thus, 
if  he  persuades  them  into  any  course  of  business,  or  to  any  single 
transaction,  by  these  means,  and  losses  occur,  he  must  sustain 
them  or  compensate  for  them.  So,  if  he  proposes  to  buy  of  them 
the  whole  or  any  part  of  their  share  of  their  business,  and  by  any 
false. statement  or  intimation  on  his  part,  or  any  concealment  or 
prevarication,  influences  them  to  enter  into  an  arrangement  to 
efiect  his  wishes,  it  will  not  be  obligatory  on  them,  (n) 

K  he  makes  any  private  bargain  with  third  parties  for  his  own 
benefit,  which  either  inflicts  a  loss  upon  the  partnership,  or  turns 
to  himself  advantages  which  belong  to  all  in  common,  he  will  be 
held  to  make  compensation  for  this,  or  to  restore  these  advantages 
to  the  partnership  in  some  way.  (o)  Thus,  if  the  partnership 
have  a  valuable  leasehold  property,  and  when  it  is  about  to  expire, 
a  partner  privately  gets  a  renewal  of  it  to  himself,  he 
*  226  cannot  take  *  advantage  of  this  to  impose  hard  terms  on 
his  partners,  but  will  be  held  to  have  obtained  it  for  them 
as  well  as  for  himself.  (/?) 

(m)  SeePothier,  Contr.  de  Soc.  n.  125.  Yes.  298,  810;  Dougherty  r.  Van  Nos- 

(n)  Maddeford  v,  Aiutwick,  1  Sim.  89,  trand,  1  Hoff.  Ch.  68,  69 ;  Leach  v.  Leach, 

is  a  leading  case.    The  aame  principles  18  Pick.  68,  76;  Anderson  v.  Lemon,  4 

are  asserted  and  maintained  in  the  cases  Seld.  286, 4  Sandf.  562.    In  FeaUierstcm- 

of  Sexton  v.  Sexton,  9  Gratt.  204,  and  augh  v.  Fenwick,  mipra,  the  Master  of  the 

Hopkins  v.  Watt,  18  SI.  298 ;  Knight  r.  Rolls  said :  "  It  is  dear  that  one  partner 

Maijoribanks,  11  Beav.  822 ;  2  Macn.  &  cannot  treat  prirately,  and  behind  the 

G.  10.  backs  of  his  copartners,  for  a  lease  of  the 

(o)  Fawcett  v.  Whitehonse,  1  Bus.  &M.  premises,  where  the  joint  trade  is  carried 

182, 185, 141, 148 ;  Hichens  v,  Congreve,  on,  for  his  own  individual  benefit    If  he 

1  Bufs.  &  M.  182,  150,  note  b;  4  Bus.  does  so  treat,  and  obtains  a  lease  in  his 

662 ;  also.  Carter  v.  Home,  1  £q.  Ca.  Abr.  own  name,  it  is  a  trust  fbr  the  partnership ; 

Account,  A.,  pL  18 ;  Bussell  o.  Austwick,  and  this  renewal  must  be  held  to  have 

1  Sim.  52.  been  so  obtained." 

(p)  Featherstonaugh  v.   Fenwick,    17 
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So  if  he  obtains  goods  for  the  partnership  by  barter  of  his  own 
goods,  he  cannot  charge  an  extra  price  for  his  goods.  If  he  is 
properly  carrying  on  a  separate  business,  he  may  charge  a  fair  liv- 
ing price ;  so  perhaps  he  may  if  he  has  them  on  hand  in  any  way. 
But  if  he  purchased  them  for  this  bargain  with  the  partnership 
funds  or  credit,  or  if  he  for  the  partnership  might  have  bought  in 
the  same  way,  he  will  be  allowed  to  put  upon  them  only  the  price 
he  paid,  (^q)  So  if  he  acts  in  buying  for  his  firm  a  particular 
kind  of  goods  which  he  also  buys  and  sells  on  his  own  account, 
the  firm  are  entitled  to  any  profit  he  may  make  on  his  own  goods 
sold  to  the  film,  (r)  And  if,  on  the  other  hand,  a  partner  gives 
the  goods  of  the  partnership  in  barter  for  something  he  buys,  or 
otherwise  uses  them  for  his  own  benefit,  he  must  allow  the  part- 
nership the  full  market  price  for  them,  or  what  any  customer 
would  have  paid,  unless  the  usage  of  the  firm  or  their  stipulations 
permit  him  to  make  his  personal  profit  out  of  them. 

2.  Sow  far  a  Partner  may  transact  Independent  Business. 

*  It  is  quite  well  settled  that  a  partner  has  no  right  to  carry    ♦  227 
away  his  knowledge,  his  skill,  his  capital  or  credit,  his  care  or 
labor,  into  another  business,  whether  only  his  own  or  that  of  an- 
other firm,  to  the  injury  of  his  first  copartners.     That  is,  he  may 
not  do  this  in  such  a  way  as  to  deprive  them  of  business,  of  prof- 

{q)  Burton  v.  Wookej,  6  Madd.  867.  cree  an  account  of  the  profit  made  hy  the 
The  plaintiff  and  defendant  entered  into  defendant  in  hiB  barter  of  goods,  and  must 
partnership  together  to  deal  in  lapis  calor  declare  that  the  plaintiff  is  entitled  to  an 
miwais.  The  defendant,  who  was  a  shop-  equal  diTision  of  that  profit  with  the  de- 
keeper,  was  to  take  the  active  part  in  the  fendant" 

conc^n,  and  to  purchase  the  article  from       (r)  Bentley  v.  Craren,  18  Bear.  76.    In 

the  miners  in  whose  neighborhood  he  liyed.  this  case  the  firm  carried  on  the  business 

After  some  time,  the  defendant  adopted  a  of  sugar-refiners.    One  of  the  members 

course  of  dealing,  bj  which,  in  place  of  was  a  wholesale  grocer,  who  had  great 

paying  the  miners  for  the  article  with  knowledge  of  the  proper  time  for  buying 

money,  he  paid  them  with  shop-goods,  and  sugars,  and  who,  therefore,  was  selected 

in  his  account  with  the  plaintiff  he  charged  as  the  buying  agent  of  the  firm.     He 

bim  as  for  cash  paid,  to  the  amount  of  the  bought  sugars  on  his  own  account,  in  an- 

price  of  the  goods.  ticipation  that  the  firm  would  need  them ; 

The  question  was,  whether  he  could  jus-  and,  when  they  were  required,  sold  them 

tify  this  charge,  or  whether  he  must  not  to  the  firm  at  the  then  market  price.  Hdd, 

divide  the  profit  made  by  him  on  the  sale  that  the  firm  was  entitled  to  any  profit  he 

of'  the  goods  with  the  plaintiff.  might  have  made. 

The  Yioe-Chancellor  said :  *'  I  must  de- 
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its  or  advantages  which  they  had  a  right  to  expect  from  their  con- 
nection with  him.  («)  As  there  is  in  practice  no  such  thing  as  a 
universal  partnership,  so  no  partner  is  obliged,  by  the  mere  fact  of 
partnership,  to  do  nothing  else  than  the  business  of  the  partner- 
ship. It  is  probably  not  true  in  fact  that  the  majority  of  partners 
confine  themselves  absolutely  and  exclusively  to  partnership  busi- 
ness, or  that  it  is  expected  or  necessary  that  they  should.  (0  And 
it  may  be  very  difiicult  for  a  court  to  distinguish  between  the  case 
of  an  honest  several  business,  taking  only  its  due  share  of  time, 
capital,  care,  &c.,  and  an  instance  of  linlawful  withdrawing  from 
a  partnership  of  what  belongs  to  the  firm.  But  the  line  must  be 
drawn  somewhere,  and  courts  have  sometimes  applied  the  rule 
with  so  much  severity,  as  to  avoid  transactions  or  compel  compen- 
sation where  the  partner  could  not  be  charged  with  any  thing 
more  than  exposing  himself  to  a  bias  in  his  own  favor  and  pro- 
judicial  to  the  partnership,  (u) 

(a)  See  Boulay  Faty,  Conn  de  Droit,  him  and  the  deceased,  and  of  the  personal 

Com.  tom.  ii.  94.    Sir  John  Leach  said,  in  estate  of  the  latter  in  his  hands.    C.  de- 

Glassin'gton  v.  Thwaites,  1  Sim.  &  S.  181,  mnrring  to  so  much  of  the  hill  as  called  for 

188,  "  The  principles  of  courts  of  equity  the  discovery  and  account  ahore  stated, 

would  not  permit  that  parties  hound  to  the  demurrer  was  oyeimled.     And  see 

each  other  hy  express  or  implied  contract.  Law  v.  Cross,  1  Black  (U.  S.),  583;  Soules 

to  promote  an  undertaking  for  the  com-  v.  Burton,  86  Yt.  652. 
mon  henefit,  should  any  of  them  engage        (t)  See  remarks  of  Willard,  Yice-Chan- 

in  another  concern,  which  necessarily  gave  cellor,  in  Caldwell  v.  Lieher,  7  Paige,  488, 

them  a  direct  interest  adverse  to  that  un-  494,  495;  ship  Potomac,  2  Black  (U.  S.), 

dertaking."  Li  Long  v.  Migestre,  1  Johns.  581. 

Ch.  805,  A.  &  B.  carried  on  trade  as  part-       (u)  Burton  v,  Wookey,  6  Madd.  867 ; 

ners,  the  capital  heing  supplied  hy  A.  B.,  ante,  p.*  226,  note  (g).    Sir  John  Leach 

without  the  consent  of  A.,  and  without  there  said :  "  It  is  a  maxim  of  courts  of 

rendering  any  account  or  dissolving  the  equity  that  a  person  who  stands  in  a  rela- 

partnership,    formed  a  new  partnership  tion  of  trust  or  confidence  to  another,  shaU 

with  C,  and  carried  into  that  house  all  not  he  permitted,  in  pursuit  of  his  private 

the  funds  of  the  original  firm,  and  used  advantage,  to  place  himself  in  a  situation 

them  therein  till  his  death.    The  plaintiflT  which  ^ves  him  a  hias  against  the  due 

filed  his  hill  against  the  administratrix  of  discharge  of  that  trust  or  confidence."  But 

B.,  and  against  C,  his  surviving  partner,  the  mere  &ct,  that  partners  are  so  situated 

claiming  to  be  entitled  to  the  whole  share  as  to  be  under  a  temptation  to  improperly 

of  the  deceased  in  the  last  partnership,  al-  use  the  partnership  property,  is  not  suffi- 

leging  that  a  great  part  of  the  personal  cient  to  induce  equity  to  interfere  by  in- 

estate  of  the  deceased  had  come  into  the  junction.    See  Qlassington  v.  Thwaitea,  1 

hands  of  C. ;  and  praying  that  C.  might  Sim.  &  S.  124. 

be  compelled  to  set  forth  a  full  and  true       The  considerations  api^caUe  to  the  case 

account  of  the  joint  transactions  between  of  surviving  partners,  who  are  i^pointed 
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3.  How  the  Accounts  of  the  Firm  should  he  kept, 

^  As  all  partners  have  these  rights  as  against  each  other,  so  *  228 
they  have  the  right  which  these  rights  imply,  that  of  enforcing 
and  protecting  these  rights ;  and  especially  of  knowing  whether  they 
are  invaded  or  not.  Therefore,  each  partner  has  a  perfect  right 
to  know  all  that  is  done,  and  examine  all  the  accounts  at  his  own 
pleasure,  (y)  So  every  partner  is  bound  to  enter  upon  the  proper 
books  and  in  the  proper  way,  or  enable  the  clerk  or  other  person 
employed  to  make  due  entry  of,  every  charge  and  every  credit,  all 
money  paid  or  money  received,  and  all  notes  payable  or  receivable, 
and  every  other  transaction  which  is  usually  put  upon  the  books 
of  account;  and  all  this  he  must  do  without  unnecessary  de- 
lay, (w)  So,  if  any  partner  contemplates  any  important  transac- 
tion, we  should  regard  it  as  his  duty  to  communicate  what 
be  *  does,  and  what  he  intends  to  do,  before  he  takes  any  *  229 
preliminary  steps  which  might  embarrass  the  firm  if  the  trans- 
action should  not  be  carried  into  effect,  in  order  that  the  firm  may 
do  what  they  think  proper.  If,  by  articles  or  arrangements,  any  one 
partner  is  intrusted  with  the  accounts,  it  would  be  a  peculiar  breach 

executors  of  deceased  copartners,  will  be  that  the  partnership  books  are  imperfect ; 

suggested  hereafter.  Post,  ch.  18,  §  4,  sab-  and  if  they  claim  to  be  entitled  to  other 

section  4.  credits  than  those  to  which  the  books,  at 

(v)  Rowe  o.  Wood,  2  Jac.  &  W.  668.  It  the  close  of  the  partnership,  entitle  them, 

is  the  dnty  of  each  partner  to  keep  precise  it  is  usual  to  require  of  them  tcij  strict 

accounts,  and  to  hare  them  always  ready  proof.    Bevans  v,  SulliTan,  4  Gill,  888, 

for  inspection.   The  good  faith  of  the  part-  891.    In  Beacham  v.  Eckford,  2  Sandf. 

ners  is  pledged  mutually  to  each  other,  Ch.  116,  it  was  held^  that,  on  the  dissolu- 

that  the  business  shall  be  conducted  under  tion  of  a  partnership  between  persons  re- 

their  actual,  personal  inspection,  enabling  siding  at  different  places,  it  is  the  duty  of 

each  to  see  that  the  other  is  carrying  it  on  each  partner  to  iumish  to  the  other  all 

for  their  mutual  advantage,  and  not  de-  their  accounts,  and  to  endeavor  to  a4just 

stroying  it.    Peacock  v.  Peacock,' 16  Ves.  them  to  ascertain  the  babmce ;  that  this  is 

49,  51 ;  Donaldson  v.  Williams,  1  Cromp.  especially  the  duty  of  the  partner  at  the 

&  M.  845;  Rowe  v.  Wood,  2  Jac.  &  W.  place  where  the  principal  business  has  been 

553,  556.  See  Boynton  v.  Page/ 18  Wend,  transacted ;  and  that,  upon  the  death  of  a 

425.  copartner,  this  duty  becomes  imperative 

(w)  Ex  parte  Yonge,  8  Ves.  &  B.  86 ;  upon  the  survivor ;  and  if  he  neglect  it,  he 

Goodman  v.  Whitcomb,  1  Jac.  &  W.  589,  will  lose  interest  on  the  balance  which 

598.    Every  reasonable  presumption  will  may  subsequently  appear  to  have  been  due 

be  made  against  partners  whose  &ult  it  is  to  him. 
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of  duty  on  his  part  to  keep  them  in  such  way  as  to  mislead  his  part- 
ners, whether  by  misentry  or  by  non-entry,  (a?) 

4.    Qf  a  Partner^ 9  Right  to  extra  Compensation. 

Another  point  seems  to  be  well  settled  both  at  law  and  in 
equity.    It  is  that  no  partner  shall  receive  any  special  compensa- 
tion for  what  he  does,  unless  by  agreement  of  the  partner- 
*  230  ship,  (y)    *  If  the  articles,  or  an  arrangement  subsequent  to 

(x)  See  Maddeford  v.  Aastwick,  1  Sim.  partner    adrancing  to  hare  his  aooovnt 

89;  KeUey  v.  Greenleaf,  8  Story,  98, 108.  with  the  firm  credited  with  interest  ao- 

It  ia  of  course  improper  to  blend  the  ao-  cordingly,  although  his  partners  maj  not 

counts  of  the  partners  with  the  firm  with  hare  authorized  and  maj  not  have  known 

the  individual  accounts  of  the  partners  be-  of  the  transaction ;  at  least  in  the  absence 

tween  themselves.    Honore  v.  Colmesnil,  of  any  express  contract  to  the  contrary." 

1  J.  J.  Marsh.  606,  617.  See  In  re  Grerman  Mining  Company,  27 
(y)  Thornton  v.  Proctor,  1  Anst  94;  Eng.  L.  &  £q[.  168.    But  if  a  partner  be 

Whittle  V.  MTarlane,  1  Enapp,  812,  816 ;  appointed  by  the  firm  agent  for  a  special 

Holmes  v.  Higgins,  1  B.  &  C.  74 ;  Frank-  purpose,  he  is  entitled  as  against  the  firm 

lin  V.  Robinson,  1  Johns.  Ch.  166,  166;  to  the  usual  compensation  in  relation  to 

Bradford  v,  Kimberly,  8  id.  481 ;  Caldwell  the  subject  of  such  agency.    Bradford  v. 

V,  Lieber,  7  Paige,  488;  Philips  v.  Turner,  Kimberly,   8  Johns.  Ch.  481;  Philips  v. 

2  Dev.  &  B.  £q.  128 ;  Anderson  v.  Taylor,  Turner,  2  Dev.  &  B.  £q.  128.    And  if  a 
2  Ired.  £q.  420 ;  Reybold  v,  Dodd,  1  Harr.  partner  sell  half  his  share  to  another  per- 
401, 416 ;  Dougherty  v.  Nostrand,  1  Hoff.  son,  who  becomes  the  general  manager  of 
Ch.  68 ;  Bevans  v.  Sullivan,  4  Gill,  888 ;  the  partnership  business,  such  third  party, 
Coursen  v.  Hamlin,  2  Duer,  618;  Roach  not  being  a  partner  as  respects  the  part- 
V.  Perry,  16  111.  87 ;  King  v,  Hamilton,  id.  ner  retaining  his  original  interest  in  the 
190;Bennettt7.  Russell,  84  Mo.  624.    Upon  firm,  is  responsible  to  the  latter  only  as 
the  same  principle,  no  partner  is  entitled  agent,  and  as  ^against  him  may  claim  a 
to  interest  on  moneys  advanced  to,  or  reasonable  compensation  for  his  services. 
deposited  with,  the  firm,  for  its  use,  unless  Newland  v.  Tate,  8  Ired.  £q.  226.    A 
there  be  a  special  agreement  to  that  effect,  partner  is,  of  course,  entitied  to  be  indem- 
Lee  V,  Lashbrooke,  8  Dana,  214 ;  Day  v.  nified  for  outlays  made  by  him,  and  obliga- 
Lockwood,  24  Conn.  186 ;  Desha  v.  Shep-  tions  incurred,  in  tlie  service  of  the  part- 
ard,  20  Ala.  747.    But,  In  re  German,  Min-  nership,  and  for  the  successful  conduct  of 
ing  Company  19  Eng.  L.  &  £q.  691, 4  De  its  business,  though  he  cannot  claim  any 
Gez,M.  &G.  19,  Knight  Bruce,  L.  J.,  said:  thing  for  his  management,  time,  and  la^ 
''I  think  that  mercantile  usage  and  the  bor.    Burden  v. Burden,  1  Yes.  &B.  170; 
general  course  of  trade  dealings  do  where  a  Brigham  v.  Dana,  29  Vt.  1.    And  it  teems, 
partner  in  trade  has  duly  and  properly  ad-  there  may  be  actual  expenditures  of  money 
vanced  money  of  his  own  for  the  purposes  for  the  firm  by  one  partner,  which  partake 
of  the  partnership  business,  so  as  to  be-  so  much  of  the  nature  of  personal  service, 
come  justly  a  creditor  in  account  with  the  that  the  court  will  not  allow  the  firm  to 
partnership  for  the  amount,  raise  an  implied  be  charged  with  them,  especially  if  the 
contract  for  interest,  so  as  to  entitle  the  partner  himself  do  not  appear  to  have  re- 
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them,  provide  that  one  or  another  shall  receive  any  special  com- 
pensation for  special  service,  this  arrangement  will  be  respected,  (z) 
But  if  there  be  no  such  provision,  the  law  will  not  make  any, 
nor  infer  one  from  the  greater  industry  or  greater  ability  of  any 
one  partner,  (a)  The  principle  seems  to  be,  that  partners  are  con- 
sidered as  meeting  on  a  common  ground,  each  engaging  to  do  all  he 
can  do  for  the  common  good.  (5)  And  whatever  any  one  does,  he 
has  no  claim  for  any  thing  beyond  his  equal  share  of  the  common 
benefit,  without  the  consent  of  his  copartners.  (<;)    It  has  however 

garded  them  as  items  of  expense  incurred  interest  on  the  excess.  Reynolds  v.  Mar- 
on  partnership  accomit.  Thornton  v.  Proc-  dis,  17  Ala.  82.  If  A.  &  B.  enter  into 
tm,  1  Anst.  9^  I  In  re  The  German  Mining  partnership  mider  articles  by  which  "  A. 
Company,  27  Eng.  L.  &  Eq.  158.  And  if  bargains  and  agrees  to  give  B.  four  hun- 
shareholders,  or  partners  in  such  a  com-  dred  and  fifty  dollars  to  manage  the 
pany,  at  the  request  of  the  directors,  the  business/'  B.'s  salary  is  to  be  paid  not  by 
managing  partners,  make  advances  of  A.  alone,  but  by  the  partnership,  and  out 
money  for  partnership  purposes,  which  of  the  partnership  fiinds.  Weaver  v. 
are  so  applied,  and  are  the  means  of  saving  Upton,  7  Ired.  458.  See  Reynolds  v. 
the  concern  from  ruin,  and  of  preventing  Mardis,  supra. 

the  total  loss  of  the  joint  property,  such  (a)  Philips  o.  Turner,  2  Dev.  &  B.  Eq. 

shareholders  are  creditors  of  the  company  128.    In  this  case,  the  partnersliip  busi- 

to  the  amount  of  their  advances  and  in-  ness  was  under  the  almost  exclusive  su- 

terest  thereon.    In  re  The  Gierman  Mining  perintendence  of  the  partner  making  a 

Company,   19  Eng.  L.  &  Eq.  591,  4  De  claim  for  extra  compensation.    See  Cald- 

Gex,  M.  &  6. 19.  well  v.  Lieber.  7  Paige,  488 ;  anU,  p. «  227. 

(z)  Paine  v,  Thacher,  25  Wend.  450;  and    Cunliffe   v.    Dyerville    7    Bh.   Isl. 

Desha  v.  Sheppard,  20  Ala.  747 ;  Pond  v,  825. 

Clark,  24  Conn.  870.  See  Baltyde  v,  {b)  The  principle  was  very  fully  con- 
Trump,  1  Md.  Ch.  517.  And  where  by  sidered  by  Willard,  V.  C,  in  Caldwell 
the  articles  of  copartnership  one  partner  v,  Lieber,  7  Paige,  488,  495.  He  said : 
is  exempted  from  the  duty  of  rendering  "  Where  there  is  no  special  agreement  to 
his  personal  services  to  the  joint  business,  that  effect,  partners  are  not  entitled  to 
if  he  afterwards  does  render  such  services,  charge  each  other  for  their  services  in  the 
at  the  instance  and  request  of  his  copart-  management  of  the  concern ;  and  the  law 
ners,  he  will  be  entitled  to  a  reasonable  never  undertakes  to  settle  between  them 
compensation  therefor.  The  general  rule,  their  various  and  unequal  services  in  the 
that  one  partner  cannot  charge  the  firm  transaction  of  their  private  affairs." 
fbr  his  services,  is  founded  on  the  principle  (c)  Beatty  v.  Wray,  19  Penn.  516,  519. 
that  each  partner  is  bound  to  devote  his  The  rule  is  the  same  after  the  dissolution 
skill  and  labor  to  the  promotion  of  the  of  the  firm,  by  death,  or  otherwise.  Part- 
common  benefit  of  the  concern,  and  is  ners,  who  wind  up  the  concern,  are  not 
inapplicable,  when  the  reason  for  it  fails,  entitled  to  any  extra  compensation  for 
Lewis  V.  Moffett,  11  111.  892.  Upon  the  their  time  and  labor.  Burden  v.  Burden, 
same  ground,  if  partners  agree  to  invest  1  Ves.  &  B.  170 ;  Stocken  v.  Dawson,  6 
equal  amounts  of  capital  in  the  joint  enter-  Beav.  871,  876 ;  Beatty  v,  Wray,  19  Penn. 
prise,  and  one  partner  advance  more  than  State,  516 ;  Lyman  v.  Lyman,  2  Paine,  C. 
his  share,  the  partnership  must  allow  him  C.  11,  52. 

16 
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been  held  that  a  partner  is  entitled  to  interest  on  advances  made  to 
the  firm,  although  there  was  no  express  agreement  to  that  effect, 
if  it  may  be  inferred  from  circumstances  or  their  usage,  that  an 
allowance  of  interest  was  intended,  (cc) 

5.  How  far  Partners  are  Trustees. 

*  231  *  As  a  general  principle  which  will  sometimes  be  of  much 
use  in  determining  the  rights  and  obligations  of  copartners, 
it  may  be  said  that  all  partners  are~ regarded  somewhat  as  trustees 
for  the  firm.  We  have  already  remarked  that  the  law  of  partner- 
ship is  a  thing  by  itself;  but,  like  every  other  branch  of  the  law- 
merchant,  and  indeed  of  the  law  in  general,  it  is  connected,  by 
many  relations  and  analogies,  and  many  common  principles,  with 
collateral  branches ;  and  these  it  is  often  useful  to  consider.  Thus 
the  law  is  well  settled  in  regard  to  trustees.  A  wisely  adjusted 
system  of  right  and  obligation  guides  the  trustee,  preserves  the 
'  property  or  interests  in  his  hands,  and  protects  both  him  and  the 
cestui  que  trust ;  him  from  all  undue  interference  and  molestation 
while  faithfully  discharging  his  duty,  and  the  cestui  que  trust  from 
all  injurious  breach  of  duty.  Now  a  copartner  has  powers,  oppor- 
tunities, and  duties  in  relation  to  the  partnership,  very  similar  to 
those  which  a  trustee  has  in  relation  to  his  cestui  que  trust.  And, 
so  far  as  they  are  similar,  it  has  been  repeatedly  held  that  the 
same  rules  and  principles  are  applicable  to  them,  both  in  law  and 
in  equity,  (d) 

SECTION  VII. 

of' THE  ARTICLES  OF  COFARTNERSmP. 

1.   0-enerdl  Principles  of  the  Construction  and  Effect  of  Articles. 

It  would  be  very  possible  for  persons  to  enter  into  partnership 
with  no  articles,  and  no  agreements  whatever,  excepting  the  bare 
agreement  to  become  partners.  Then  the  law  would  provide 
for  them  a  set  of  rules  and  arrangements  which  would  cover 

(cc)  Morris  V.  Allen,  1  McCarter,  44 ;    Kelley  v.  Qreenleaf,    8  Story,    98,  101. 
Wood  V.  Scoles,  Law  Rep.  1  Ch.  App.  869.    SurriTing  partners  are  trustees  for  certain 
(d)  See  the  remarks  of  Story,  J.,  in   purposes.    See  ante,  p.  *  227,  n.  (ti) 
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nearly  *  the  whole  ground,  and  would  probably  be  much  the  *  282 
same  with  those  agreed  upon  by  parties  in  most  cases.  But 
generally,  if  not  always,  the  parties  themselves  enter  into  some 
definite  and  special  bargains  or  terms,  which  are  to  be  taken  as  the 
foundation  of  their  partnership.  Sometimes  these  are  agreed  upon 
only  orally,  and  sometimes  they  are  expressed  in  writing.  It  does 
not  seem  that  there  is  any  difierence  in  their  efiect  and  operation, 
whether  spoken  or  written,  if  only  they  are  ascertained  ;  («)  but 
there  is  much  difierence  in  respect  to  the  evidence  of  the  agree- 
ment ;  for  the  only  way  to  be  reasonably  certain  of  the  terms  of  a 
bargain,  is  to  reduce  it  to  writing  at  the  time,  and  as  a  matter  of 
precaution  have  it  verified  by  the  signatures  of  all  who  are  inter- 
ested in  it.  (/) 

In  regard  to  the  articles  of  copartnership,  the  two  most  general 
principles  have  already  been  stated.  They  are,  first,  that  the  law 
permits  partners  to  enter  into  any  arrangements  or  engagements 
between  themselves  which  are  not  void  as  against  statutory  pro- 
visions or  the  general  principles  of  law.  These  may  conflict  with 
any  or  all  of  the  especial  rules  of  the  law  of  partnership,  but  will 
be  none  the  less  binding  upon  the  parties  themselves.  Thus,  if  A., 
B.,  &  C.  choose  to  enter  into  partnersliip,  and  agree  that  A.  shall 
keep  all  the  accounts,  and  that  neither  B.  nor  G.  shall  ever  see 
them  without  his  permission ;  or  that  A.  alone  shall  sign  the 
name  of  the  firm ;  or  that  he  shall  share  the  profits  but  not  share 
any  loss :  (^)  any  or  all  of  these  agreements  would  be  binding  on 
the  parties. 

The  second  general  rule  is,  as  already  stated,  that  these  special 
arrangements  or  bargains  are  not  binding  or  operative  upon  any 
third  parties  who  are  not  especially  informed  of  them  and  sub- 
sequently   enter  into  transactions  in  acknowledgment  of 
them.  (K)  *  The  general  rules  of  law,  and  the  special  rules  of  *  233 

(e)  It  might  be  one  advantage  of  haying  determining  all  questions  in  which  the 
a  deed  of  partnership,  that  an  action  of  partnership  or  the  several  partners  are 
covenant  can  be  maintained  for  a  breach  interested,  and  especially  as  to  the  method 
of  the  stipulations  in  it,  which  would  be  of  winding  up  the  afi&irs  of  the  joint  con- 
binding  on  the  representatives  of  the  con-  cem  upon  a  dissolution,  is  strongly  en- 
tracting  parties  in  the  same  manner  and  forced  by  Lord  Eldon  in  Crawshay  v. 
to  the  same  extent  as  other  specialty  Collins,  2  Russ.  841,  842,  848. 
obligations.  {g)  See  North  British  Bank  v.  Collins, 

(/)  The  importance  of  written  articles,  28  Eng.  L.  &  £q.  7. 

by  which  the  courts  may  be  guided  in  (A)  Sandilands  v.  Marsh,  2  B.  &  Aid. 
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the  law  of  partnership,  every  person  is  presumed  to  know,  and  can- 
not ground  a  right  or  a  defence  upon  his  ignorance  of  them. 
But  no  one  is  presumed  to  know  those  private  arrangements,  and 
no  one  is  therefore  affected  by  them  until  they  are  brought  home 
to  his  knowledge. 

There  remain  to  be  considered  the  rules  and  principles  which 
courts  apply  to  the  construction  of  partnership  articles.  In  the 
first  place,  so  far  as  the  articles  contain  provisions  which  the  law 
would  create  between  the  partners  if  the  articles  did  not,  they 
might  be  regarded  as  surplusage.  But  if  any  question  arose  as  to 
the  bearing,  application,  or  exact  effect  of  these  rules,  great  regard 
would  be  paid  to  the  intention  of  the  parties  as  it  was  expressed 
in  their  articles,  (t) 

697 ;  Smith  v,  Jameson,  6  T.  R.  601,  608 ;  and  pervade  the  whole  bodj  of  the  articles. 
Craven  v.  Widdows,  2  Ch.  Ca.  189 ;  Haw-  Thus,  the  words  of  covenant,  generally 
ken  V.  Bourne,  8  M.  &  W.  708,  710;  occurring  at  the  commencement  of  a 
Tradesmen's  Bank  v.  Astor,  11  Wend.  87,  partnership  deed,  usually  declare  the  cov- 
90 ;  Tillier  v.  Whitehead,  1  Dallas,  269 ;  enant  to  be  joint  and  several ;  and  words 
Devin  v.  Harris,  8  G.  Greene,  186 ;  of  covenant,  subsequently  occurring  in 
Nichols  v.  Cheairs,  4  Sneed,  229.  The  the  instrument,  are  on  tliat  account  usually 
proposition  of  the  text  is  frequently  iilus-  construed  to  be  intended  to  be  also  joint 
trated  by  cases  in  which  it  has  been  stipu-  and  several.  But  it  is  to  be  borne  in  mind 
lated  that  some  one  or  more  of  the  partners  that  whatever  may  be  the  form  of  a  oov- 
shall  not  have  the  power  of  putting  the  enant,  if  the  interest  and  cause  of  action 
firm  name  to  negotiable  paper.  If,  not-  be  joint,  the  action  must  be  by  all  the 
withstanding  such  stipulation,  the  pro-  covenantees;  and,  on  the  other  hand,  if 
hibited  partners  do  exercise  this  power,  the  interest  and  cause  of  action  be  several, 
the  partnership  is  bound  unless  knowledge  the  action  may  be  by  one.  Hence,  not- 
of  such  proliibition,  actual  or  constructive,  withstanding  the  rule  of  construction  we 
can  be  fixed  upon  the  party  taking  the  have  just  stated,  where  the  covenant,  in- 
paper;  and  it  makes  no  difference  that  the  troductory  to  a  partnership  deed,  is  de- 
stipulation  be  made  in  &vor  of  a  dormant  clared  to  be  joint  and  several,  some  of  the 
partner.  Winship  v.  Bank  of  United  covenants  in  the  instrument  may  be  such 
States,  6  Mason,  176 ;  6  Pet  629 ;  Grant  that  the  partner  committing  a  breach  can 
V.  Hawkes,  Chitty  on  Bills,  42 ;  South  be  sued  only  by  all  the  rest  jointly,  while 
Carolina  Bank  v.  Case,  8  B.  &  C.  427 ;  for  the  breach  of  others  a  several  action 
Smitiii  V.  Lusher,  6  Cowen,  689,  710 ;  by  one  of  the  partners  may  be  maintaina- 
Walden  v.  Sherburne,  16  Johns.  409 ;  ble.  Eccleston  v.  Clipsham,  1  Saun.  168. 
Whitaker  v.  Brown,  16  Wend.  606,  608 ;  See  Owston  v.  Ogle,  18  East,  688 ;  Ser- 
Bank  of  Rochester  t;.  Monteath,  1  Denio,  vante  v.  James,  10  B.  &  C.  410. 
402,  406 ;  Gano  v.  Samuel,  14  Ohio,  692 ;  There  may  be  single  and  particular  pro- 
Bank  of  Kentucky  v.  Brooking,  2  Litt  41 ;  visions  in  partnership  articles,  which, 
ante,  ch.  6,  §  8.  from  change  of  circumstances,  lapse  of 
(t)  Gainsborough  v.  Stork,  Barnard,  Ch.  time,  or  in  other  ways,  have  come  to  be 
812.  General  language  used  in  one  place  entirely  inconsistent  with  and  contradic- 
will  sometimes  be  construed  to  run  through  toiy  to  the  whole  scheme  and  tenor  of  the 
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*  If  any  of  the  rules  of  partnership  law  are  not  interfered  *  234 
with  by  the  articles,  that  is,  if  the  articles  are  silent  on  any 
points  established  by  the  law,  it  will  be  presumed  that  the  parties 
intended  that  the  right  given  and  the  duties  imposed  by  the  law 
in  these  respects,  suited  them  perfectly,  and  all  such  rules  of  law 
will  be  enforced  in  the  same  manner  as  if  they  entered  into  the 
articles,  (j) 

2  BUI  in  Equity  for  Specififi  Performance  of  Articles. 

Most  of  the  questions  litigated  under  articles  of  partnership 
come  before  courts  of  equity ;  nor  is  there  any  doubt  as  to  the 
full  jurisdiction  of  equity  over  these  articles,  or  any  general  diflfer- 
en^e  between  the  principles  which  equity  applies  to  questions  of 
partnership  and  those  applicable  to  other  questions  of  an  analogous 
character,  (kk^ 

agreement.  In  such  case,  a  court  of  equity  partners  may  be  such  as  to  amount  to  dia- 

regarding  the  general  object  and  purpose  tinct  evidence  that  some  of  the  articles  in 

of  the  parties  as  superior  to  and  control-  that  partnership  deed  were  waived  by  all 

ling  any  lesser  and  subordinate   intent,  parties,  and  that  some  of  the  articles  in 

will  refuse  to  carry  into  effect  the  minor  that  deed  were  not  to  be  considered  as 

and  inconsistent    stipulation.      See   this  rules  which  should  regulate  the  rights  and 

illustrated  with  respect  to  the  clause  giv-  duties  of  the  partners."    And  partnership 

ing  to  two-thirds  of  the  partners  the  power  articles  are  read  in  a  court  of  equity  as 

to  expel  a  member  of  the  firm.    Blisset  not  containing  the  clauses  on  which  the 

V.  Daniel,  11  Hare,  498,  25  Eng.  L.  &  Eq.  parties  have  not  acted.     Lord  Eldon  in 

105.    See,  also.  Ex  parte  Groxton,  11  Eng.  Jackson  v.  Sedgwick,  1  Swanst.  469.   But 

L.  &  Eq.  227, 1  De  Gex,  M.  &  Q.  600,  as  the  topic  of  the  waiver  of  partnership  ar- 

to  the  construction  of  apparently  inconsis-  tides  will  be  separately  considered  here- 

tent  stipulations  respecting  the  liabilities  after.    Pott,  subsection  8,  p.  *  246. 
of  a  retiring  partner.  {j)  In  Crawshay  v,  Collins,   16  Yes. 

When  a  partnership  consists  of  very  218,  226,  Lord  Eldon  said :  "  Partnerships 

many  partners,  as  in  a  joint-stock  compa-  are  regulated  either  by  the  express  oon- 

ny,  the  partners  are  to  be  held,  as  strictly  tract,  or  by  the  contract  implied  by  law 

as  may  be,  to  the  terms  of  association,  from  the  relation  of  the  parties.    The  du- 

Ex  parte  Lawes,  De  G.  M.  &  G.  421 ;  10  ties  and  obligations,  arismg  firom  that  re- 

Eng.  L.  &  Eq.  162.  lation,  are  regulated,  as  fiir  as  they  are 

In  the  construction  of  partnership  arti-  touched  by  the  express  contract ;  if  it  does 

cles,  Lord  Eldon  said,  in  Greddes  v.  Wal-  not  reach  all  those  duties  and  obligations, 

lace,  2  Bligh,  296 :  "  You  are  to  take  the  they  are  implied  and  enforced  by  the  law. 

whole  instrument  together,  and  you  are  Smith  v,  Jeges,  4  Beav.  608,  605.    See 

not  only  to  look  at  the  whole  of  the  instru-  Jackson  v.  Sedgwick,  1  Swanst.  4^9. 
ment  together,  but  you  are  to  look  at  the       {kk)  Whitman  v.  Robinson,  21  Md.  80; 

transactions  of  the  parties ;  for,  whatever  Homfray  v.  Fothergill,  Law  Rep.  1  Eq. 

may  be  the  language  of  a  partnership  deed.  Gas.  667 ;  Ibbotson  v.  Elam,  id.  188. 
the  dealings  and  transactions  among  the 
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A  very  frequent  prayer  of  a  complainant  in  equity  is  for  a 
*  235  *  decree  for  a  specific  performance.  This  prayer  the  court  will 
hear  in  some  forin  whether  the  act  required  is  demanded  by 
the  articles,  or  is  a  legal  obligation  created  by  the  law ;  and  will 
grant,  as  in  ordinary  cases,  provided  the  contract  or  duty  be 
clearly  made  out,  and  there  is  no  waiver  on  the  complainant's  side, 
or  no  breach  on  his  part  justifying  that  of  which  he  complains : 
and  provided  the  performance  prayed  for  is  practicable,  remedial 
and  just  as  between  the  parties,  and  not  injurious  to  third  parties. 
But  one  principle,  which  often  prevents  this  decree  in  ordinary 
cases,  is  frequently  applicable  in  partnerships.  It  is  this  :  A  part- 
ner may  bind  himself  by  articles,  to  be  honest,  diligent,  skilful, 
&c.,  and  is  bound  by  law  to  be  the  first,  perfectly,  and  the  others 
as  far  as  the  exigencies  of  the  partnership  i*equire  and  his  capacity 
permits.  And  any  breach  of  these  obligations,  actual  or  intended ; 
equity  will  prevent  by  injunction  if  that  suits  the  case,  or  apply 
any  other  proper  remedy.  But  no  specific  performance  can  be 
decreed ;  for  an  order  of  the  court  to  be  honest,  or  faithful,  or 
diligent,  or  skilful,  would  only  require  of  him  to  do  what  the  law 
and  his  promise  already  require.  And  there  is  the  further  objec- 
tion, that  it  is  difficult,  not  to  say  impossible,  to  draw  an  exact 
defining  line,  and  say  how  industrious,  or  skilful  a  partner  shall 
be,  or  how  he  shall  prove  his  honesty.  But  if  his  fraud,  his  negli- 
gence, or  his  ignorance  threaten  an  actual  mischief  which  the 
court  can  prevent,  or  have  caused  one  for  which  he  can  make 
compensation,  the  aid  of  the  court  will  then  be  given.  We  have 
mentioned  this  subject  here,  as  it  seemed  necessary  to  notice  it  in 
connection  with  the  articles  of  copartnership ;  but  shall  treat  of  it 
more  fully  hereafter,  when  considering  the  general  subject  of  the 
equitable  processes  and  remedies  between  partners,  (i) 

Equity  is  sometimes  called  upon  to  decree  a  performance  of  an 
agreement  to  enter  into  partnership.  There  can  be  no  doubt 
whatever  of  the  perfect  competence  of  the  court  to  make  such 
a  decree  if  they  see  fit.  (I)     But   there    are  so  many  possible 

(k)  P<M,  ch.  8,  §§  8  and  4.  Clark  v.  Flint,  22  Pick.  281,  289.    The 

(/)    Buxton    v.  Lister,  8    Atk.    888;  specific  performance  of  an  agreement  for 

Anonymous,  2  Yes.  Sen.  680 ;  Birchett  t;.  a  partnership  may  be  enforced  by  compel- 

Boiling,  6  Munf.  442 ;  2  Story  £q.  §  718 ;  ling  the  parties  to  execute  the  proper  part- 

Adderly  v.  Dixon,  1  Sim.  &  S.  610,  611.  nershipdeed.    Hibbertv.  Hibbert,  Ck)Uyer 

See,  further,  the  opinion  of  Wilde,  J.,  on  Fart  §  208;  England  v.  Coding;  8 
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objections  *  to  it,  that,  in  point  of  fact,  it  very  seldom  is  *  286 
made  or  asked  for.  If  the  agreement  is  for  a  term  of  time, 
a  court  would  hesitate  before  it  compelled  parties  to  enter  a  rela- 
tion of  long  endurance,  in  which  it  is,  above  all  things,  necessary 
that  there  exist  entire  mutual  confidence  and  the  most  unembar- 
rassed co-operation ;  although  there  are,  undoubtedly,  instances  of 
this,  enough  perhaps  to  constitute  a  general  rule,  (m)  If  on  the 
other  hand,  no  term  of  time  is  fixed  by  the  agreement,  it  would  be 
merely  nugatory  for  equity  to  decree  a  partnership  which  the  reluc- 
tant partner  might  terminate  the  moment  after,  (n)  It  is  easy  how- 
ever to  suppose  cases  where  a  person  had  made  arrangements 
with  a  view  to  a  partnership  distinctly  agreed  upon,  which  would 
now  bring  upon  him  great  loss  and  mischief,  if  that  partnership 
did  not  at  least  begin  to  be.  There  may  have  been  an  actual 
partnership  for  a  time,  and  then  one  of  the  partners  refuse  to  con- 
sider himself  partner  under  the  articles,  or  to  allow  them  any 
force  to  the  great  detriment  of  the  other.  In  any  such  case,  there 
can  be  no  reason  why  a  court  of  equity  should  not  decree  a  part- 
nership. And  we  apprehend  that  a  partnership  might  thus  be 
formed  by  order  of  court,  to  be  dissolved  at  once  at  the  pleasure 
of  one  party,  but  yet  substantial  justice  be  done  by  clothing  the 
parties  with  the  obligations  and  the  rights  which  result  from  a 
partnership,  however  brief  it  may  be.  (o)      If  it  were  neces- 

Bear.  129.    Soacourtof  eqiiit7ma7com-  (n)  In  Hercy  t;.  Birch,  9  Yes.  857;  2 

pel  a  partner  to  contribute  the  sum  stipu-  Hot.  Supp.  174,  Lord  Eldon  refhsed  to 

lated  as  capital,  or  to  restore  it  to  the  com-  enforce  specifically  an  agreement  for  a 

mon  fund,  if  he  have  withdrawn  it  before  partnership  without  limitation  of  time,  ob- 

the  debts  are  paid.    Bobinson  v,  Mcintosh,  serving :  **  No  one  ever  heard  of  this  court 

8  £.  D.  Smith,  221.  executing  an  agreement  for  a  partnership, 

(si)  See  cases  cited  m  last  note ;  Anony-  when  the  parties  might  dissolve  it  immedi- 

mous,  1  Madd.  Ch.  8d  ed.  525.     See  Van  ately  afterwards."    It  has  been  said,  that 

Sandan  v.  Moore,  1  Buss.  441, 468 ;  Birch-  \jord  Eldon  was  not  quite  satisfied  with 

ett  9.  Boiling,  5  Munil  442 ;  England  v.  this  decision.    1  Madd.  Ch.  8d  ed.  525,  n. 

Curling,  S  Beav.  129 ;  Manning  v.  Wads-  1.    In  Buxton  v.  Lister,  8  Atk.  888,  and 

worth,  4  Md.  59.  Anonymous,  2  Yes.  Sen.  629,  no  differ^ 

Though  the  court  decree  the  specific  ence,  in  this  particular,  between  partner- 
performance  of  an  agreement  to  let  the  ships  for  a  term  and  those  without  limita- 
plaintiff  into  a  trade,  ii  Menu,  it  will  not  tion  of  time,  seems  to  have  been  adverted 
direct  ao  account  of  the  profits  from  the  to. 

time  the  plaintiff  ought  to  have  been  ad-  (o)  Mr.  Swanston,  in  his  note  to  Craw- 

mitted ;  his  remedy,  in  that  respect,  being  shay  v.  Maule,  1  Swanst.  518,  alluding  to 

complete  at  law.    Anon.  2  Yes.  Sen.  680.  the  distinction  taken  between  executory 

8eiL  qu,  contracts  of  partnerships  to  last  for  a  term, 
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*  237    sary,  *  we  know  not  why  equity  may  not  decree  a  partner- 
ship as  of  a  past  day,  if  justice  required  this,  by  the 
application  of  that  familiar  principle,  that  equity  will  consider  that 
as  actually  done,  which  certainly  ought  to  have  been  done. 

Another  general  objection  to  a  decree  that  certain  persons  should 
become  partners  is,  that  it  can  seldom  be  necessary.  Damages 
may  be  recoyered  at  law  for  a  breach  of  the  contract,  in  an  action 
of  assumpsit,  which  is  itself  a  kind  of  equitable  action  ;  and  gen- 
erally these  may  be  estimated  on  principles  which  would  make 
them  fully  compensatire.  Indeed,  they  may  be  recovered  at  law 
in  some  cases,  in  which  equity  would  refuse  a  specific  perform- 
ance, on  the  ground  that  it  would  be  ineffective  and  useless,  (^p) 
It  must  be  remembered,  however,  that  this  action  is  not  maintain- 
able at  law,  unless  the  particulars  of  the  agreement  on  the  one 
hand,  and  of  the  breach  on  the  other,  can  be  distinctly  proved.  (  q) 
If  the  agreement  is  under  seal,  then  covenant  will  lie.  Here,  how- 
ever, as  appears  by  the  only  case  of  the  kind  that  we  are  aware  of, 
the  question  of  priority  of  covenants  and  priority  of  breach  may 
be  very  material.  For  if  the  plaintiff  has  failed  to  do  something 
obligatory  on  his  part  and  tending  towards  the  partnership,  this 
may  furnish  an  adequate  excuse  to  the  defendant,  (r) 

8.  Cf  Waiver  of  Provisuma  in  the  Articles. 

*288       *The  provisions  agreed  upon  by  the  parties,  whether 
orally  or  in  writing,  may  be  waived  by  them,  or  modified 

and  those  without  such  limitation  of  time,  Chavany  v.  Van  Sommer,  cited  In  S  Wood, 

with  reference  to  their  being  specifically  Lee.  416,  n. ;  also,  in  Crawshay  v.  Maule, 

enforced  remarks : ''  This  distinction,  how-  1  Swanst.  611,  note ;  Bamsbottom  v.  Par- 

ever,  must  be  receiyed,  it  is  presumed,  ker,  6  Madd.  5. 

not  without  qualification.    In  many  such  (p)  M'Neil  v.  Beid,  9  Bing.  68 ;  2  Moore 

cases,  though  the  partnership   could  be  &  S.  89.    See  ICanning  v.  Wadswortfa,  4 

immediately  dissolved,  the  performance  of  Md.  59. 

the  agreement  (like  the  execution  of  a  {q)  Figes  v.  Cutler,  8  Stark.  189.   Com- 

lease  after  the  expiration  of  the  term,  see  pare  this  with  M'Neil  v.  Beid,  9  Bing.  68. 

Wilkinson  v.  Torkington,  2  You.  &  Col.  See  Gale  v.  Leckie,  2  Stark.  107,  108 ; 

726)  might  be  important,  as  inyesting  the  Vance  v.  Blahr,  18  Ohio,  682.    It  is  a  suf- 

party  with  the  legal  rights  for  which  he  ficient  consideration  for  a  promise  to  admit 

had  contracted."    See  Downham  v.  Mat-  a  stranger  into  a  firm,  that  the  latter  will 

thews,  cited  in  1  Ves.  Sen.  497,  499.  become  a  partner.    Byrd  v.  Fox,  8  Misso. 

A  court  of  equity,  in  some  cases,  may  574. 

inhibit  a  partner  from  dissolTing  the  firm.  (r)  Walker  v.  Hania^  1  Anst.  245.    See 
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in  any  way  they  please.  Aud  courts  of  equity  will  sometimes 
imply  such  waiver  or  modification  from  facts.  Thus,  it  is  an  es- 
tablished rule  that  provisions  in  the  articles  which  the  partners 
have  never  acted  upon,  but,  for  a  sufficiently  long  time,  have 
wholly  disregarded,  will  be  considered  as  expunged.  (9)  If  there 
is  only  silence  and  neglect  from  which  to  infer  this,  they  must  be 
long  continued,  and  such  as  not  to  be  fairly  open  to  any  other 
explanation  than  that  the  parties  understood  the  provision  thus 
disregarded  to  have  no  force.  If  the  silence  or  non-observance 
be  brief,  but  these  are  strengthened  by  acts  of  the  partners 
opposite  in  their  nature  and  effect  to  those  provisions,  and  not  to 
be  reconciled  with  any  regard  to  them,  the  same  inference  will  be 
made,  (f)  It  is  equally  true  that  no  one  partner  has  a  right  to 
violate  the  provisions,  and  that  all  the  partners  together  have  a 
right  to  annul  or  amend  them.  And  if  one  partner  violate  them 
and  the  rest  follow  his  example,  or,  without  doing  the  same  thing, 
approve  by  word  or  act  of  what  he  does,  or,  perhaps,  if  they  do  not 
oppose  it,  here  would  be  evidence  of  a  new  agreement. 

On  one  point  the  courts  seem  to  construe  articles  quite  strictly ; 
and  that  is  in  relation  to  any  material  change  or  enlargement  of 
the  business ;  for  this  they  require  an  unanimous  consent. 
We  *  apprehend  that  no  courts  would  now  give  this  power    *  239 
to  a  mere  majority,  (u) 

1  Wms.  Sannd.  820,  n.  4 ;  GIoTer  v.  Tnck,  628,  Lord  Eldon  said :  "  In  ordinary  port- 
24  Wend.  168 ;  Morrow  v.  Saunders,  1  nerships  nothing  is  more  clear  than  this, 
Brod.  &  B.  818.  that  although  partners  enter  into  a  written 

(s)  Partners,  if  they  please,  may,  in  the  agreement,  stating  the  terms  upon  which 

course  of  the  partnership,  come  to  any  the  joint  oonoem  is  to  he  carried  on,  yet, 

new  arrangement,  for  the  purpose  of  hav-  if  there  be  a  long  course  of  dealing,  or  a 

ing  some  addition  or  alteration  in  the  course  of  dealing  not  long,  but  still  so  long 

terms  on  which  they  carry  on  business,  fls   to  demonstrate,  that  they  have   aU 

proTided  those  additions  or  alterations  be  agreed  to  change  the  terms  of  the  original 

made  with  the  unanimous  concurrence  of  written  agreement,  they  may  be  held  to 

all  the  partners.    England  v.  Curling,  8  have  changed  those  terms  by  conduct 

Bear.  129, 182.    See  Solomon  v,  Solomon,  Jackson  v,  Sedgwick,  1  Swanst  460,  469. 

2  Kelley,  18 ;  Lord  Eldon  in  Jackson  v.  See  McGraw  v.  Fulling,  1  Freeman,  Ch. 
Sedgwick,  1  Swanit.  460,  469;  Boyd  v,  867,  871. 

Mynatt,  4  Ala.  79.    See  Smith  v.  Chan-  (u)  Natusch  v.  Irring,  Gow  on  Fart, 

doe,  Barnard,  Ch.  419;    ante,   p.  *288,  App.  898;  ante,  p.*  197.    Respecting  the 

note  (a).  rights  of  a  migority,  see  ante,  p.  *  218  et 

(t)  In  Const  V,  Harris,  Turner  &  B.  teq. 
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4.  0/  Renewal  of  a  Partnership, 

It  happens  quite  often  that  a  partnership,  limited  by  the  articles 
to  a  certain  time,  continues  after  that  time,  and  is  carried  on  by 
the  -same  parties  in  much  the  same  way,  with  no  new  articles,  and 
no  formal  notice  or  renewal  of  the  old  ones.  The  question  may 
then  arise,  as  to  the  effect  of  the  articles  upon  the  new  firm  under 
these  circumstances.  We  should  say  that  Jihe  answer  must  de- 
pend mainly  on  the  conduct  of  the  parties.  If  they  go  on  pre- 
cisely as  before,  or  in  such  a  way  as  to  indicate  no  intentional 
departure  from  such  a  course,  the  former  articles  would  have 
much  influence  in  determining  the  terms  of  their  present  asso- 
ciation, and  probably  their  provisions  would  be  held  to  be  those 
of  the  present  partnership,  excepting  such,  if  any  there  were,  as 
were  plainly  inapplicable  to  the  present  state  of  things,  (v)  On 
the  other  hand,  if  the  firm  varied  or  departed  from  these  provi- 
sions, or  appeared  to  adopt  new  ones,  they  would  be  considered  as 
making  so  far  a  difierent  bargain  from  the  old  ones.  In  every 
case,  the  former  articles  could  be  considered  as  a  guide  only  to 
the  meaning  of  the  parties,  and  not  as  obligatory  upon  either  of 
them,  unless  some  one  of  the  partners  had  acted  so  far  on  the  pre- 
sumption that  the  articles  remained  in  force,  with  the  knowl- 
*  240  edge  *  and  implied  assent  of  the  other  partner,  that  those 
articles  could  not  be  set  aside  without  doing  him  a  wrong. 
It  should  be  noticed,  however,  that  a  partnership,  silently  contin- 
ued upon  old  articles,  is  dissolvable  at  the  will  of  either  partner, 

(v)  **  We  know,  that  after  the  expira-  this  point,  said :  "  The  articles  expired  bjr 

tion  of  the  time  at  first  agreed  upon,  part-  their  own  limitation,  in  two  years,  and 

nerships   frequentlj  continue  without  a  had  force  no  longer,  unless  the  partiea 

new  agreement ;  and  the  effect  of  that  is,  elected  to  continue  the  partnership  on  the 

that  the  partners,  after  the  expiration  of  same  terms.    That  is  matter  of  eridenoe 

the  partnership  term,  continuing  to  carry  upon  the  whole  ikcts.    The  natural  pre- 

on  the  trade  without  a  new  deed,  all  the  sumption  is,  that  as  the  partnership  was 

old  coTenants  are  infused  into  the  new  continued  in  &ct,  it  was  continued  on  the 

series  of  transactions."    Per  Sir  Anthony  same  terms  as  before,  unless  that  presump- 

Hart  in  Booth  v.  Parks,  1  MoUoy,  466;  tion  is  rebutted  by  the  other  circumstances 

Crawshay  v.  Collins,  16  Yes.  218,  228 ;  in  the  case.    There  is  no  written  agree- 

Bradley  v.  Chamberlin,  16  Yt  618;  Mif-  ment  respecting  the  extension  of  the  oo- 

flin  V.  Smith,  17  S.  &  B.  165.    In  United  partnership,  and  therefore  it  is  open  lor 

States  Bank  v.  Binney,  6  Mason,  176, 186,  inquiry  upon  all  the  eyidenoe.' 
Mr.  Justice  Story,  stating  the  doctrine  on 


tf 
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although  those  articles  contain  a  distinct  limitation  of  time,  (w) 
The  renewal  of  this  limitation  of  time  would  seldom  be  presumed 
from  acts,  or  sustained  by  the  law  as  a  part  of  a  new  bargain, 
on  any  thing  less  than  proof  that  the  parties  bad  expressly  so 
agreed,  (x) 

The  articles  sometimes  provide  for  a  continuance  of  the  partner- 
ship after  the  death  of  one  or  more  partners.  This  is  much  more 
common  in  England  than  here,  but  ia  not  unknown  here,  and  such 
proTisions  may  give  rise  to  difficult  questions.  These,  however, 
we  shall  consider  when  we  treat  of  dissolution  by  the  death  of 
a  partner. 

5.  Cf  Provisions  far  Advances  hy  a  Partner. 

The  articles  of  partnership  not  unfrequently  contain  agree- 
ments that  one  or  all  of  the  partners  should  pay  into  the  capital 
stock  of  the  firm  certain  moneys  at  certain  times  and  on  certain 
terms.  Any  partner  is  considered,  as  to  any  such  obligation, 
merely  as  a  debtor  to  the  firm ;  and  his  rights  and  his  responsi- 
bilities are  the  same  with  those  of  any  other  debtor,  (y)     This 

(to)  Booth    V.  Parks,  1    MoUoy,  466 ;  but  was  determinable  at  will.    The  court 

Peatherstonaugh  v,  Fenwick,  17  Yes.  298.  held  otherwise,  and  considered  that  the 

(x)  The  origmal  articles  of  a  copartner-  complainant's  resumption  of  his  duties  as 
ship  provided  that  it  should  last  seven  a  partner  on  the  original  terms  was  a  sub- 
years.  At  the  end  of  that  time,  the  de-  stantial  renewal  of  the  articles  on  his 
fendants,  who  resided  in  tliis  country,  part,  and  was  such  an  assent  to  the  writ- 
transmitted  to  the  complainant  in  London  ten  renewal  of  them  by  the  defendants, 
(where  he  resided)  the  partnership  articles,  as  would  be  binding  on  him,  if  the  defend- 
with  an  indorsement  of  a  renewal  of  them  ants  had  insisted  upon  it  Dickinson  v. 
for  another  term  of  scTen  years,  to  com-  Bold,  8  Dessaus.  601. 
mence  from  the  expiration  of  the  last.  {y)  A  partner,  by  fidling  to  contribute 
The  complainant,  in  his  answer  to  the  de-  his  share  of  the  partnership  Amd,  does  not 
fendants'  letter,  enclosing  the  renewal,  in  ordinary  cases  forfeit  the  interest  which 
nid  that  he  would  agree  to  it,  if  he  were  he  already  has  in  the  firm ;  especially  if 
zelieyed  iWim  his  difficulties  on  the  arrival  no  extraordinary  emergency  require  the 
of  the  ship  Carolina.  The  Carolina  did  payment.  Pratt  v.  Oliver,  8  McLean,  27. 
arrive,  and  both  complainant  and  defend-  See  Patterson  o.  Ware,  10  Ala.  444 ;  Tur- 
ants  went  on  with  the  business  in  the  nipseed  v.  Goodwin,  9  id.  872.  And  one 
•ame  manner  as  had  been  done  while  the  partner  after  accepting  the  money  and 
original  articles  were  in  force.  But  the  services  of  another,  shall  not,  when  called 
complainant  nerer  made  any  formal  re-  upon  to  carry  out  the  partnership,  be  per- 
newal  of  the  articles.  The  defendants,  mitted  to  deny  that  any  joint  interest  ever 
therefore,  contended  that  the  partnership  existed,  because  the  other  partner  has 
which  continued  was  not  for  seyen  years,  foiled  to  ftunish  as  much  money  for  part- 
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*  241    is  *  carried  so  far,  that  where  two  had  agreed  to  pay  large 

sums,  through  a  considerable  period,  to  one,  in  considera- 
tion that  he  would  take  them  into  partnerahip,  and  this  one  became 
bankrupt  soon  and  before  most  of  the  sums  were  paid,  it  was  hdd,  that 
his  assignees  were  entitled  to  those  instalments,  (z)  If,  however, 
a  partner  owes  money  to  the  firm,  on  any  ground,  he  may  refuse 
to  pay  it  if  the  other  partners,  also  owing  money  to  the  firm,  refuse 
to  pay.  The  reason  of  this  is  simply  that  the  first  partner  claims 
in  substance  that  a  balance  is  due  to  him,  or  would  be  due  if  all 
the  partners  paid  the  charges  against  them,  or  that  his  debt 
would  be  diminished ;  and  where  such  a  claim  is  made  in  good  faith, 
he  cannot  be  compelled  to  pay  unless  they  pay.  (a) 

In  general,  where  a  sum  of  money  is  advanced  to  a  partner,  or 
a  partner  is  permitted  to  take  it  as  a  loan,  and  there  are  no  ex- 
press terms  agreed  on,  his  profits  are  in  the  first  place  answerable ; 
and  if  they  are  insufficient,  his  share  of  the  stock  goes  to  discharge 
this  balance;  and  if  that  be  insufficient,  he  becomes  a  personal 
debtor  for  the  balance.  (6) 

6.  Of  Provtaians  as  to  the  Accounts. 

*  242        *  The  articles  sometimes  contain  provisions  as  to  the  ac* 

counts,  how  they  shall  be  kept,  or  how  settled  y  and  these 
provisions  also  are  protected  by  law ;  but  only  so  far  as  justice  will 

nenhip  parposes  as  he  agreed  to.  Stein  is  not  a  breach  of  the  contract,  bnt  a  con- 
r.  Robertson,  30  Ala.  286.  The  means  tingencj  subject  to  which  the  parties  pur- 
which  partners  maj  employ  to  enforce  chased.  The  defendants  bought  the  right 
their  rights  when  any  one  partner  neglects  of  becoming  partners ;  they  became  part- 
to  contribute  his  proper  quota  to  the  joint  ners ;  the  partnership  ended  hj  an  eyent 
fund  and  the  launching  of  the  partnership,  by  which  it  was,  in  its  nature,  liable  to  be 
will  be  more  appropriately  considered  determined.  .  .  .  Upon  a  division  the 
when  we  treat  of  the  remedies  of  partners  whole  price  became,  according  to  the 
between  themselves.  Pott,  ch.  8,  §  2.  terms  of  the  agreement,  debitum  inpraueuU, 
(z)  Ackhurst  v.  Jackson,  1  Swanst  85,  although  scivendum  in  Jutvtro,  In  equity, 
89.  Per  The  Master  of  the  Rolls :  "  In  as  well  as  at  law,  the  contract  has  been 
almost  all  partnerships  a  loss  follows  the  performed,  and  the  consideration  must  be 
bankruptcy  of  any  of  the  partners;   a  paid." 

tliousand  instances  must  hare  occurred  of  (a)  Foster  v,  Donald,  1  Jac.  &  W.  252; 

loss  by  bankruptcy  in  drcumstances  simi-  Richardison  v.  Bank  of  EngUnd,  4  MyL  & 

lar  to  the  present,  yet  no  precedent  is  C.  171. 

produced  of  the  inteiposition  of  a  court  of  (6)  Crawshay  v,  Collins,  2  Ruas.  825, 

equity.    The  reason  is  evident    The  loss  847,  per  Lord  Eldon. 
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permit,  (c)  Thus,  it  may  be  provided  that  accounts  once  settled 
shall  not  be  reopened  but  for  fraud  discovered ;  and  yet  a  material 
error,  through  gross  negligence,  would  undoubtedly  be  corrected  in 
equity.  It  is  prudent  to  guard  settled  accounts  from  too  easy  or 
too  hasty  reconsideration ;  and  not  only  will  the  courts  enforce 
reasonable  provisions  made  for  this  purpose,  but  equity  would  not 
permit  settled  accounts  to  be  reopened  without  good  and  certain 
cause,  even  where  there  was  no  such  provision,  (d)  On  the  other 
band,  if  it  be  agreed  that  no  accounts' between  the  partners  which 
have  once  been  closed  shall  be  reopened  after  the  death  of  any 
party  to  them,  it  is  clear  that  equity  would  reopen  them  on  proof 
of  fraud,  either  by  the  deceased  partner  or  against  him.  (e) 
The  articles  *may  also  provide  a  method  of  closing  the  ac-  *  248 
counts  and  dividing  the  property  at  dissolution.  These  pro- 
visions, however,  will  be  considered  when  we  speak  of  the  dissolu- 
tion of  a  partnership. 

(c)  In  the  abeence  of  special  stipula-  on  the  books  of  the  firm.  In  stating  the 
tions,  the  rule  is  that  the  accounts  must  be  accounts  of  partners,  as  between  them- 
taken  in  the  usual  waj.  Jackson  v,  Sedg-  selyes,  the  entries  on  the  partnership 
wick,  1  Swanst.  469.  The  dutj  of  each  books,  to  which  both  parties  hare  had 
and  all  of  the  partners  to  keep  proper  access  at  the  time  when  those  entries 
books  of  account,  always  ready  for  in-  were  made,  or  immediately  afterwards, 
spection,  we  have  already  considered.  We  are  to  be  taken,  primA  faciSf  as  correct, 
have  also  seen  that  partners  may  waive  subject,  howeyer,  to  the  right  of  either 
any  of  the  provisions  of  the  partnership  party  to  show  a  mistake  or  error  in  the 
deed,  and  that  they  may  do  this  not  only  charge  or  credit.  Heartt  v.  Coming,  8 
by  express  agreement,  but  by  conduct  in  Paige,  666,  572.  And  see  Lynch  v.  Bit- 
opposition,  or  without  regard  to,  the  arti-  ting,  6  Jones,  Eq.  288.  Poif,  *  514. 
cles.  The  doctrine  is  as  applicable  to  («)  By  articles  of  partnership,  it  was 
stipulations  respecting  the  joint  accounts,  agreed  that  just  and  true  accounts  should 
the  mode  and  time  of  balancing  them,  be  made  out  half-yearly,  and  signed  by  the 
&c,  &c.,  as  to  any  other.  Pettyt  v.  Jane-  partners,  and  that  such  accounts  should 
son,  6  Madd.  146;  Jackson  v.  Sedgwick,  not  afterwards  be  called  in  question,  ex- 
1  Swanst.  460.  cept  for  errors  discovered  in  the  lifetime 

(d)  Gainsborough  v.  Stork,  Barnard,  of  all  the  partners.  The  accoimts  were 
812.  See  Stoughton  v.  Lynch,  2  Johns,  made  out  by  one  of  the  partners;  and 
Ch.  218;  Roberts  v.  Totten,  8  Eng.  609.  after  the  death  of  two  of  the  other  par^ 
If  it  be  stipulated  that  one  partner  shall  ners,  it  was  discovered  that  the  accoimts 
make  up  and  state  the  joint  accounts,  and  were  firaudulent.  Heldy  by  Sir  Lancelot 
he  do  so  in  the  absence  of  his  copartner,  Shadwell,  Vice-Chancellor,  that  the  fourth 
ex  parte,  it  is  the  duty  of  the  latter  to  look  partner  was  entitled  to  have  the  accounts 
into  them  within  a  reasonable  time,  and  of  the  partnership  taken  from  the  date  of 
to  point  ont  the  errors,  if  any  exist,  or  he  the  articles.  Oldaker  v.  Lavender,  6  Sim. 
wiU  be  considered  as  having  acquiesced  in  289.  See  North  British  Bank  v.  Collins, 
the  correctness  of  the  accounts  as  stated  28  Eng.  L.  &  Eq.  7. 
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7.  Provisions  for  giving   Care  and  Skill  and  Time  to  the  Part- 
nership. 

The  general  law  of  partnership  requires  of  each  partner,  as  we 
have  already  seen,  due  devotion  of  his  time  and  care  to  the  con- 
cerns of  the  firm,  and  entire  abstinence  from  all  business  on  his 
own  account  which  can  interfere  with  this  duty  to  the  firm.  (/) 
Sometimes  the  articles  of  partnership  contain  provisions  on  this 
point ;  (g-)  and  they  may  have  the  effect  of  enlai'ging  the  power 
of  a  partner  to  engage  in  other  and  independent  employments. 
For  if  they  provide  that  no  partner  shall  engage  in  this  or  that 
business,  specifying  them  particularly,  the  maxim  that  the  expres- 
sion of  one  thing  excludes  what  is  not  expressed,  might  leave  each 
partner  at  liberty  to  engage  in  other  branches  of  business,  not 
enumerated.  (K)  But  this  would  not  be  pressed  too  far. 
*  244    No  such  *  maxim  or  principle  would  countervail  the  gen- 

(/)  Where  there  are  no  covenants,  a       (A)  In  Ghusington  v.  Thwaites,  1  Sim. 

man  maj  engage  in  as  many  partnerships  &  S.  182,  Sir  John  Leach  said :  "  If  some 

as  he  pleases,  provided  he  does  not  violate  of  the  proprietors  of  a  morning  paper  are 

the  principle  stated  in  the  text.    Caldwell  also  the  proprietors  of  an  evening  paper, 

V.  Lieber,  7  Faigej  483,  494,  per  WiUard,  they  may  have  a  stronger  interest  to  pro- 

y.  C.    The  right  of  a  partner  who  with-  mote  the  success  of  the  evening  paper 

draws  from  the  firm  to  engage  in  the  same  than  of  the  morning  paper,  and  a  strong 

business  which  the  remaining  partners  temptation  to  use  the  information  obtained 

are  prosecuting,  or  in  any  rival  or  hostile  at  the  expense  of  the  morning  paper  for 

business,   will   be   considered  when   we  the  benefit  of  the  evening  paper.    This 

come  to  treat  of  the   consequences  of  temptation  forms  a  powerful  objection  in 

dissolution,  and  therein  of  retiring  part-  all  cases  to  the  partner  in  the  concern  of 

ners.  one  newspaper  being  permitted  to  be  a 

(g)  "  In  partnership  engagements,  a  partner  in  the  concern  of  any  other  news- 
covenant,  that  the  partners  shall  not  carry  paper.  But  it  is  an  objection  founded  on 
on  for  their  private  benefit  that  particular  the  principle  of  policy  and  discretion, 
commercial  concern  in  which  they  are  against  which  parties  may  protect  them- 
jointly  engaged,  is  not  only  permitted,  but  selves  by  their  contractsj  and  accordingly, 
is  the  constant  course."  Morris  t;.  Colman,  it  is  a  common  covenant  in  suc^  partner^ 
18  Yes.  488 ;  Universities  of  Oxford  and  ship  articles,  that  no  partner  shall  be  the 
Cambridge  v.  Richardson,  6  id.  706.  And  proprietor  of  any  other  newspaper.  In 
in  such  case,  if  one  of  the  partners  violate  the  present  case,  there  is  actually  a  oove- 
this  covenant,  the  rest  may  join  in  suing  nant  that  the  proprietors  will  not  be  con- 
him  for  the  breach,  he  being  in  that  respect  cemed  in  any  other  morning  paper,  wliich, 
several  from  them  all,  and  they  all  joint  by  implication,  affords  the  conclusion  that 
against  him.  Thimblethorp  v.  Hardesty,  it  was  the  intention  of  the  parties  that 
7  Mod.  116 ;  Eccleston  t;.  Clipsham,  1  they  might  engage  in  the  concern  of  any 
Saund.  158;  Spencer  v.  Durant,  Comb.  116;  evening  paper.''  See,  also,  Caldwell  v. 
Saunders  v.  Johnson,  Skin.  401.  Lieber,  7  Paige,  488, 496. 
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oral  principle  requiring  good  faith  and  mutual  co-operation 
between  the  partners.  And  therefore  it  would  not  permit  a 
partner  to  injure  his  firm,  for  his  own  benefit,  by  allowing  any  mere 
knplication  to  give  him  power  to  do  so.  (t)  But,  on  the  other 
hand,  any  agreement  respecting  the  business  would  be  extended  by 
construction  far  enough  to  give  to  partners  the  protection  it  was 
intended  to  afford.  Q)  It  seems,  however,  that  an  agreement  not 
to  engage  in  the  same  business  on  the  partner's  own  account  does 
not  prevent  him  from  canvassing  for  future  business  when  he  shall 
be  by  himself.  (K)  But  if  a  partner,  under  such  agreement,  violate 
it  by  engaging  in  independent  business,  equity  may  require  of  him 
to  admit  his  partners  as  partners  also  in  that  business.  (I)  If, 
however,  a  partner,  under  such  agreement,  with  the  consent  of  his 
partners,  enters  into  or  forms  a  new  copartnership  for  the  same 
business,  this  will  not  make  the  partners  of  the  new  firm  copartners 
in  the  old  firm,  (w) 

8.   Of  Provisions  for  a  Dissolution. 

Equity  has  in  general  full  power  to  decree  dissolution,  and  to 
remove  a  copartner  for  sufficient  reasons ;  but  if  this  subject  enters 
into  the  articles,  all  provisions  respecting  it — as  to  the  cause,  the 
time,  the  manner,  and  consequences — will  be  respected,  so 
far  as  *  they  do  not  conflict  with  justice ;  and  an  equitable  *  245 
construction  will  be  given  to  any  language  on  the  sub- 
ject, (n)     Thus,  if  insolvency  be  named  as  a  cause   for  which 

(t )  ThiB  is  well  illuatrated  bj  the  case  {k)  Coates  v.  Coates,  6  Madd.  287. 

from  which  we  hare  just  quoted,  Glas-  (/)  SomerTiUe  v.  Mackaj,  16  Yes.  882. 

nogton  V.  Thwaites,  1  Sim.  &  S.  124.  See  Caldwell  v.  Lieber,  7  Paige,  482;  Mo- 

(J)  Where  two  entered  into  partnership  ritz  r.  Peebles,  4  E.  D.  Smith,  186. 

for  eleren  years,  in  the  trade  of  brewers,  (m)  Bosanquet  r.  Wraj,  6  Taunt.  697. 

and  agreed  that,  "if  during  the  term  (n)  A  recent  case  decided  in  the  English 

either  should  desire  to  quit  the  said  art  or  Court  of  Chancery,  by  the  Vice-Chan- 

mystery,  he  should  give  six  months'  notice  cellor.  Sir  William  P.  Wood,  exemplifies 

of  his  intention,  at  the  end  of  which  the  the  view  in  which  courts  of  equity  regard 

other  party  should  be  at  liberty  to'continue  clauses  of  expulsion  in  deeds  of  copartner- 

tbe  trade  on  his  own  account,"  it  was  keld,  ship,  and  the  manner  in  which  such  pro- 

that  the  party  giving  notice  could  not  yisions  are  construed,  and  their  operation 

carry  oA  the  trade  elsewhere  on  his  own  controlled,  so  as  to  prevent  their  working 

account;  but  that  he  must  either  continue  injustice  or  oppression.    Blisset  v.  Daniel, 

the  partnership,  or  give  up  such  trade  11  Hare,  498 ;  26  Eng.  L.  &  Eq.  106.    The 

altogether.    Cooper  v,  Watlington,  2  Chit-  firm  of  John  Freeman  &  Copper  Company 

ij,  451 ;  8  Doug.  418.  had  carried  on  a  very  large  business  for 
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*246    a  partner  may  be  removed,  *this  will  be  held  to  mean 
any  actual  inability  to  pay  one's  debts  through  inadequacy 

more  than  a  century,  when,  in  1844,  the  writing,  under  their  hands,  of  such  expal- 

then  partners,  including  the  plaintiff,  Blis-  sion,  which,  in  that  event  shall  operate 

set,  and  six  other  persons,  executed  new  from  and  at  the  time  of  the  giving  or 

articles,  though  in  the  form  which  had  leaving  such  notice,  and  shall  he  in  the 

always  heen  used  bj  the  ancient  firm,  following  form,  namely :  '  We  do  hereby 

By  these  articles,  the  firm  was  to  continue  give  you  notice  that  you  are  expelled  from 

fourteen  years  from  the  80th  June,  1848.  the  partnership  carried  on  under  the  firm 

The  joint  efiects  were  estimated  at  72,000^.,  of  John  Freeman  &  Copper  Company. 

the  whole  capital  being  put  at  112,6002.,    Witness  our  hands  this day  of 

divided  into  twenty-five  shares  of  4,500Z.  in  the  year  of  our  Lord  18 — .' "  Notice  of 
each,  only  sixteen  of  which  (equal  to  the  dissolution  of  the  firm  as  to  the  ex- 
72,0002.)  were  ig  be  considered  as  occu-  pelled  partner,  drawn  in  a  prescribed  man- 
pied,  the  other  nine  shares  being  held  in  ner,  and  signed  by  the  remaining  partners, 
suspense  for  any  persons  who  might  there-  was  to  be  published  in  certain  papers.  It 
after  be  admitted  by  partners  holding  two-  was  then  farther  provided  that  upon  the 
thirds  ofthe  occupied  shares.  With  respect  bankruptcy,  insolvency,  or  expulsion  of  a 
to  the  accounts  of  the  firm,  the  articles  partner,  the  same  arrangement  should  be 
provided  that  within  sixty  days  after  the  adopted  for  ascertaining  the  amount  of  his 
80th  of  June  in  each  year,  all  the  accounts  share,  and  for  the  payment  thereof,  &c., 
of  the  partnership,  both  with  those  with  &c.,  as  would  have  been  applicable  in  the 
whom  they  dealt  and  with  each  and  every  event  of  his  decease.  But  though  three- 
one  of  the  partners,  should  be  settled  and  fourths  of  the  partners  might  dissolve  the 
brought  to  a  balance,  so  that  the  true  state  firm,  the  retirement,  death,  bankruptcy, 
and  condition  of  the  partnership  or  joint  insolvency,  or  expulsion  of  any  one  or 
trade,  and  the  respective  shares  and  inter-  more  of  the  partners  should  not  have  this 
ests  of  the  parties  therein,  might  clearly  effect  as  to  the  remaining  partners,  but  the 
and  plainly  appear.  Such  settlement,  shares  of  the  partners  deceased,  expelled, 
when  made  and  signed  by  the  partners,  to  &c.,  should  be  disposed  of  at  the  pleasure 
be  binding,  unless  some  error  to  the  extent  of  a  m^ority  of  the  holders  6f  shares, 
of  1,000/.  should  be  detected  within  six  The  above  are  all  of  the  articles  between 
months.  If  any  partner  refused  or  neg-  the  parties  bearing  directly  on  the  present 
lected  for  three  months  to  sign  the  accounts,  question.  Under  them,  the  joint  business 
any  other  partner  might  sign  for  him.  was  harmoniously  conducted  for  some 
If  a  partner  retired  (as  he  might,  by  the  years.  Various  changes  in  the  partnership 
consent  of  a  mtyority  of  his  copartners),  took  place.  Two  of  the  partners  died,  and 
the  remaining  partners  to  take  his  share  their  shares  were  taken  by  the  survivors 
at  the  last  annual  estimate.  according  to  the  provisions  of  the  deed. 
Then  followed  the  clause  of  expulsion.  At  a  meeting  of  the  then  partners,  on  the 
which  had  always  been  inserted  in  the  26th  August,  1850,  Yaughan,  one  of  the 
various  partnership  deeds,  and  which  it  defendants,  and  the  manager  of  the  joint 
was  now  attempted  to  enforce  against  the  business,  proposed*  that  his  son,  who  had 
present  plaintiff*:  "  That  it  shall  be  lawfril  just  come  of  age  and  been  admitted  as  a 
for  the  holders  of  two-thirds  or  more  of  partner  for  one  share,  should  be  joined 
the  shares  for  the  time  being,  from  time  to  with  him  as  assistant  managing  partner, 
time  to  expel  any  partner,  by  giving  to  or  The  plamtifi'  objected,  and  the  plaintiff 
leaving  for  him,  at  his  tlien  or  last  place  left  the  meeting  Without  any  thing  being 
of  abode  in  England  or  Wales,  a  notice  in  fixed.    Yaughan  complained  much  of  the 
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of  means,  and  not  be  limited  to  a  formal  *  insolvency  under    *247 

the  statute,  (o)    In  general,  however,  it  would  be  held^  that 

a  partner  should  not  be  liable  to  removal  for  the  first  steps  towards, 

conduct  of  the  pUintiff,  said  that  either  whether,  assuming  this  power  of  expulsion 
the  plaintiff  must  leaye  the  concern,  or  he  to  exist,  it  had  heen  so  exercised  that  the 
himself  would,  and  pointed  out  to  the  court  would  give  eflect  to  it,  and  declare 
other  partners  the  long-forg^otten  clause  of  that  the  plaintiff  had  ceased  to  he  a  part- 
expulsion.  But  nothing  of  this  was  com-  ner.  The  Vice-chancellor  said,  that  all 
municated  to  the  plaintiff;  and  on  the  the  partnership  stipulations  must  rest  upon 
29th  of  August,  at  their  usual  meeting,  all  a  basis  of  good  faith ;  that  the  principles 
the  partners  signed  the  balance-sheet  of  of  good  fkith,  as  applied  to  partnership, 
the  80th  June  then  last.  As  soon  as  this  had  settled  that  a  partnership  cannot  be 
had  been  done,  the  resolution  of  Yaughan  dissolved  bj  any  partner  for  his  own  bene- 
was  announced  to  the  plaintiff;  but  eyen  fit ;  that,  therefore,  the  literal  construction 
then  nothing  was  said  to  him  about  acting  of  the  present  articles  could  not,  in  all 
upon  the  clause  of  expulsion.  On  the  cases,  be  enforced ;  that  the  power  of  ex- 
erening  of  that  daj,  however,  the  plaintiff  pulsion,  given  by  the  articles  in  the  present 
received  a  notice  that  he  was  expelled  suit,  to  two-thirds  of  the  partners,  was 
from  the  firm,  drawif  according  to  the  never  created  with  the  view  that  it  might 
terms  of  the  partnership  deed,  and  the  be  exercised  by  them  for  their  own  private 
prescribed  notice  of  dissolution  was,  as  &r  benefit ;  that  it  was  inserted  in  the  deed 
as  practicable,  published  in  the  specified  to  be  used  not  for  the  benefit  of  the  two- 
papers.  The  plaintiff,  however,  refused  to  thirds  exercising  the  power,  but  on  behalf 
sign  the  notice  of  dissolution.  It  farther  of  the  whole  partnership.  Applying  these 
appeared  tliat  none  of  the  partners  except  principles  to  the  case  at  bar,  his  Honor 
Yaughan  desired  their  connection  with  the  hdd,  that,  considering  the  concealment 
plaintiff  to  cease,  and  that  they  had  been  firom  the  plaintiff  of  any  intention  on  the 
induced  to  sign  the  notices  of  expulsion  part  of  the  partners  to  act  on  the  clause  of 
and  dissolution  by  the  suggestions  and  expulsion  until  after  he  had  signed  the 
arguments  of  Yaughan,  and  his  threats  to  annual  balance-sheet,  and  in  view  of  the 
leave  the  numagement  of  the  business  if  fact  that  Yaughan  had  procured  the  con- 
they  did  not  currence  of  the  otiier  partners  to  the  ex- 

Upon  these  fiicts  the  Yice-Chancellor  pulsion,  for  his.  own  benefit,  and  by  the 
said  that,  among  other  questions,  this  use  of  threats,  and  by  the  undue  exercise, 
arose,  viz. :  Whether  the  power  of  expul-  in  other  ways,  of  his  infiuence  upon  the 
sion,  in  the  articles  of  partnership,  could  minds  of  his  copartners,  there  being  no 
be  exercised,  without  any  cause  assigned,  proof  of  any  misconduct  on  the  part  ^of  the 
by  partners  holding  two-thirds  of  the  occu-  plaintiff,  the  power  of  expulsion,  given  by 
pied  shares,  by  their  signing  a  note  in  the  the  articles,  had  not,  in  the  present  in- 
form prescribed  by  the  articles,  without  stance,  been  exercised  2(ona./{e2e.  See,  also, 
any  previous  meeting  in  committee  with  as  an  interesting  case  of  the  expulsion  of 
each  other.  And  it  was  hdd,  that  no  pre-  a  partner,  under  provisions  in  the  articles 
'Tious  meeting  of  the  partners  was  neces-  of  copartnership,  Patterson  v.  Sillinmn, 
sary,  and  that  no  cause  for  giving  the  28  Fenn.  State,  804. 
notice  of  expulsion  was  necessary  to  be  (o)  Parker  v.  Gossage,  2  C.  M.  &  R. 
assigned  or  established.  617 ;  Biddlecombe  t;.  Bond,  4  Ad.  &  £1. 

The  court  then  considered  the  question,  882. 

17 
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or  imperfect  doing  of  an  act  which  it  is  agreed  shall  give  the  right 
of  removal,  but  only  for  its  completion,  (p) 

9.  Of  Provisions  for  the  Determination  of  Differences  hy  Ar- 
bitration;  for  the  Powers  of  a  Majority;  or  for  Division  of 
Pro/Us. 

Not  unfreqnently,  articles  of  partnership  contain  a  clause,  that 
all  disputes  between  the  partners,  or  all  questions  arising  at  disso- 
lution, or  certain  other  questions,  shall  be  submitted  to  arbitra- 
tion. (9)  But  the  same  rule  will  doubtless  be  applied  to  this 
provision  in  the  articles,  as  to  a  similar  one  in  policies  of  insurance 
or  indeed  any  other  instrument.  Upon  this  subject  the  law  has 
changed,  somewhat  suddenly,  but  decidedly,  in  England,  both 
by  statute  (r)  and  by  adjudication,  («)   and  for  reasons  which 

(p)  By  articles  of  copartnership,  it  was  upon  application  of  the  defendants,  or  anj 
proYided,  that  it  should  be  lawful  for  the  of  them,  stay  proceedings  in  an  action 
partners  to  dissolye  the  partnership  as  to  commenced  by  any  of  the  parties  against 
any  partner  who  should  make  any  mort-  any  or  all  the  rest,  in  respect  of  the  mat- 
gage,  pledge,  sale,  assignment,  or  other  ters  so  agreed  to  be  referred,  if  there  is  no 
disposition  of  his  share  of  the  partnership  sufficient  reason  why  such  matters  should 
stock  and  effects,  or  who  should  become  not  be  referred  according  to  the  agree- 
bankrupt  or  insolvent,  or  should  permit  ment  See  Russell  v,  Pellegrini,  6  Ellis 
any  part  of  the  partnership  property  to  be  &  B.  (Q.  B.)  (88  Eng.  Com.  L.)  1020,  88 
taken  in  execution  for  his  separate  debt.  Eng.  L.  &  Eq.  99 ;  Waltis  o.  Hirsch,  1 C.  B. 
Hdd,  that  a  partner  was  not  debarred,  by  n.  s.  (87  Eng.  Com.  L.)  416,  88  Eng.  L.  & 
the  said  articles,  from  giving  a  warrant  of  Eq.  210.  It  is  to  be  observed,  that  this 
attorney,  and  that  it  was  only  in  case  it  statute  does  not  have  the  effect  of  making 
produced  a  certain  effect,  that  his  copart-  a  covenant  to  refer  a  good  plea  in  bar  in 
ners  were  empowered  to  determine  the  an  action  at  law  upon  the  subject-matter 
partnership.    Mills  v,  Osborne,  7  Sim.  87.  agreed  to  be  referred.    See  Livingston  v. 

(q)  Where  one  partner  gave  his  son  a  Balli,  supra, 
power  of  attorney  "to  act  on  his  behalf  in  (s)  The  general  principle,  applicable  to 
dissolving  the  partnership,  with  authority  provisions  of  this  character,  has  certainly 
to  appoint  any  other  person  as  he  might  been,  until  quite  recently,  that  no  mere 
see  fit,"  it  was  hdd,  that  this  gave  the  son  agreement  to  refer  a  controversy  to  arfai- 
power  to  submit  the  account  to  arbitration,  tration  will  be  allowed  to  oust  the  prop- 
Henley  V.  Soper,  8  B.  &  0. 16.  er  courts  of  their  jurisdiction.    Thompson 

(r)  By  section  11th  of  the  Common-Law  v.  Chamock,  8  T.  R.  189 ;  Contee  v.  Daw- 
Procedure  Act,  1854  (17  &  18  Vict.  ch.  son,  2  Bland,  264;  Hill  v.  HoUister,  1 
125),  if  the  parties  to  an  instrument,  in  Wilson,  129.  See  Allegre  v.  Insurance 
writing,  have  agreed  to  refer  to  arbitration  Company,  6  Harris  &  J.  418 ;  Randel  v. 
any  existing  or  future  diflferences  between  Chesapeake,  &c.  Canal  Co.,  1  Harring. 
them,  a  court  or  judge  may,  at  discretion,  Del.  288,  275 ;  Gray  v,  Wilson,  4  Watts, 
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may  *  operate  upon  the  courts  of  this  country  when  the    *  248 
question  shall  come  before  them  hereafter.    At  present  we 

89;  Stone  v.  Dennis,  8  Port.  281;  Thomas  B.  (84Eng.  Com.  L.)  561,  84  Eng.  L.  & 
V.  Fredericks,  10  Q.  B.  775 ;  Haggart  t;.  £q.  405,  per  Williams,  J. ;  Scott  v.  Avery, 
Morgan,  4  Sandf.  198;  Frink  v.  Ryan,  8  5  House  of  Lords  Cases,  811,  86  Eng.  L. 
8cam.  824.  Hence  it  has  been  considered  &  £q.  18,  per  Lord  Chancellor  Canworth ; 
Tery  doubtAil  whether  an  action  would  lie  Thompson  v.  Chamock,  supra.  In  lAv- 
between  partners  for  the  breach  of  a  cove-  ingston  v,  Ralli,  supra,  Coleridge,  J.,  said : 
nant  to  refer  partnership  disputes  to  arbi-  "  We  should  be  ousting  the  court  of  its 
tration.  Tattersall  v.  Groote,  2  B.  &  P*  jurisdiction  if,  where  a  party  complains 
181 ;  Gray  v,  Wilson,  4  Watts,  41.  that  an  agreement  is  broken,  the  defend- 
But  this  doubt  may  be  considered  as  to  ant  was  allowed  to  answer ;  '  You  cannot 
a  great  extent  removed  (at  least  as  far  as  go  to  the  court,  because  it  is  an  agreement 
the  English  courts  are  concerned)  by  a  to  refer,  and  the  court  will  not  enforce  such 
Utte  decision  in  the  Court  of  Queen's  an  agreement.'  The  fallacy  seems  to  be 
Bench,  Livingston  v,  Ralli,  5  EUis  &  B.  in  confounding  the  distinction  between  an 
(Q.  B.)  (85  Eng.  Com.  C.)  182, 80  Eng.  L.  action  for  reftising  to  concur  in  referring  a 
&  Eq.  279.  Lord  Campbell,  C.  J.,  there  difference  and  an  action  upon  the  subject 
said:  "It  is  dear,  on  principle,  that  an  agreed  to  be  referred.  Setting  up  an  agree- 
action  will  lie  for  the  breach  of  an  agree-  ment  to  refer,  as  a  defence,  is  very  differ- 
ment  to  refer.  There  is  an  express  prom-  ent  in  effect  irom  bringing  an  action  upon 
ise,  and  abundant  consideration  for  the  the  subject  itself." 
promise.  Such  an  action  is  not  contrary  Another  reason,  generally  given,  why, 
to  any  principle  of  law  or  to  public  policy;  fer  breach  of  covenant  to  refer,  no  action 
it  is  most  reasonable  and  just  that  parties  can  be  maintained,  is  the  difficulty  of  di- 
should  be  at  liberty  to  introduce  into  their  recting  a  jury  how  to  assess  the  damages, 
contract  a  stipulation  that,  if  any  differ-  which,  in  most  instances,  at  least,  would 
ence  arises,  it  should  be  referred  to  arbi-  necessarily  be  merely  nominal.  Tattersall 
tration.  It  would  be  a  great  infringement  v,  Groote,  supra ;  Street  r.  Rigby,  6  Yes. 
on  the  liberty  of  the  subject,  if  he  were  818 ;  Mitchell  v,  Harris,  2  Yes.  Jun.  184. 
not  to  be  permitted  to  refer  a  question  to  "  But  that  is  not  a  reason  why  the  action 
a  domestic  tribunal.  Then  what  author-  should  not  be  maintained,  because,  though 
ity  is  there  to  the  contrary  ?  Lord  Eldon,  the  damages  may  not  be  substantial,  the 
one  of  the  greatest  of  judges,  seems  to  matter  in  question  may  be  very  impor- 
have  entertained  a  doubt,  though  I  do  not  tant."  Coleridge,  J.,  in  Livingston  v. 
find  any  decision  by  him  upon  the  point.  Ralli,  supra.  It  seems,  moreover,  that  this 
Bat  since  I  have  known  Westminster  objection  as  to  the  difficulty  of  calculating 
Hall,  the  opinion  has  been  that  such  an  the  damages,  would  be  of  no  force  where 
action  is  maintainable.**  The  distinction  the  covenant  to  refer  contained  a  clause 
is  between  bringing  an  action  upon  the  fixing  upon  a  certain  sum  by  way  of  liq- 
agreement  to  refer  and  pleading  that  uidated  damages  for  the  breach,  as  was 
agreement  in  bar  to  an  action  upon  the  the  usual  course  adopted  in  references  to 
Bulgect  agreed  to  be  referred.  In  this  arbitration  under  the  dvil  law.  2  Story, 
latter  case  (though  not  in  the  former),  the  Eq.  §  1461.  Thus,  in  Street  v,  Rigby,  6 
doctrine  applies,  that  the  courts  of  law  Yes.  818,  Lord  Eldon  said :  "  There  are 
cannot  be  divested  of  their  jurisdiction  by  prudential  ways  of  drawing  these  articles. 
an  agreement  to  refer,  and  hence  such  a  There  might  have  been  an  agreement  for 
plea  is  not  a  good  plea  in  bar  to  the  action,  liquidated  damages  to  enforce  a  specific 
Wood  V.  The  Copper  Miners'  Co.,  17  C.  performance,  if  an  action  oould  not  pro- 
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*  249    are  not  aware  of  any  *  distinct  adjudication  which  adopts  and 

approves  the  recent  English  adjudication.  If  the  parties 
choose  to  agree  to  an  arbitration,  then  questions  may  arise  as  to  the 
effect  of  an  award,  and  these  will  be  considered  in  a  subsequent 
chapter. 

The  general  powers  of  a  majority  of  the  partners  we  have  al- 
ready considered.  If  the  articles  give  to  a  majority  a  power  to 
bind  the  rest,  this  power  may  be  protected  so  far  as  it  is  expressed, 
but  will  not  be  extended  by  implication  or  construction.  It  is 
necessarily  confined  to  matters  which  occur  in  the  conduct  of  the 
partnership  business  or  interests,  (t)  A  majority  acting  under 
such  articles,  may  have  no  power,  in  case  of  difficulties,  to  sell 
out  the  whole  concern  against  the  will  of  the  minority,  (u)  But, 
in  accordance  with  principles  which  we  have  already  considered, 
the  parties  may,  by  long-continued  acquiescence  and  recognition, 
justify  a  court  of  equity  in  sustaining  a  course  of  conduct  on  the 
part  of  the  majority  not  authorized  by  the  articles,  and  even  perhaps 
prohibited  by  them,  (v) 

Very  frequently  the  articles  provide  for  the  division  of  profits, 
and  determine  the  proportion  in  which  each  partner  takes  his 
share.  There  is  nothing  to  prevent  their  making  any  bargain  on 
this  subject  that  they  see  fit  to  make.  Where  they  make  none,  it 
is  certainly  the  general  rule,  both  in  law  and  equity,  that  the  prof- 
its shall   be  shared  equally  among  the  partners,  (w')     But  we 

should  say  that  where,  from  inequality  of  shares  in  the  con- 

*  250    cern,  *  or  of  contribution  to  it,  coupled  with  other  circum- 

stances of  a  similar  indication,  it  must  be  obvious  that  a 

4uce  Buffldent  damages,  or  equitj*  would  committee  at  a  certain  price,  and  if  they 

not  entertain  a  bill  for  a  specific  perform-  declined  to  bay,  might  sell  it  to  any  other 

ance."  Stone  v.  Dennis,  8  Port.  289.   See  person ;  it  was  kddj  that  the  minority  were 

following  sub-section  respecting  proTisions  not  able  to  sell  the  whole  concern  without 

for  damages  in  partnership  articles.  the  consent  of  all ;  but  that  where  all  but 

(t)  Glassington  v,  Thwaites,  1  Sim.  &  two  were  desirous  of  retiring,  they  might 

S.  181.  sell  their  own  shares  without  making  an 

(u)  Hence,  where  a  partnership  existed  offer  of  them  to  the  committee.    Chappie 

among  a  large  number  of  persons  in  cer-  v.  Cadell,  Jac.  687. 

tain  newspapers,  under  an  agreement  that  (v)  Glassington  v.  Thwaites,  1  Sim.  & 

it  should  be  managed  by  a  conmiittee  of  S.  124,  181. 

fiye,  and  by  general  meetings,  at  which  {w)  Robinson  v.  Anderson,  20  Bear.  98, 

the  YOte  of  the  minority  was  to  be  binding,  7  De  G.  M.  &  G.  289 ;  Webster  v.  Bray, 

with  a  proYision  that  any  one  wishing  to  7  Hare,  169.    See  Gill  v.  Geyer,  16  Ohio, 

retire  should  first  offer  his  share  to  the  899. 
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different  distribution  was  expected  and  intended,  a  court  of  equity 
might  be  expected  to  so  order,  (x) 

10.   Of  Provision  for  Damages  for  Mucondact  of  a  Partner, 

Sometimes  the  articles  provide  that  for  some  specified  miscoif- 
duct,  or  breach  of  agreement,  the  offending  partner  shall  pay  a 
certain  defined  sum,  by  way  of  liquidated  damages.  And  this 
may  bring  up  questions  which  belong  not  so  much  to  the  law  of 
partnership,  as  to  the  law  of  Contracts.  Whatsoever  is,  in  fact,  a 
penalty  for  wrong-doing,  or  default  of  any  kind,  whether  it  be 
called  penalty  or  any  thing  else,  is,  both  in  law  and  in  equity,  cut 
down  to  an  adequacy  with  the  wrong  done,  so  that  it  shall  afford 
fall  compensation,  and  nothing  more.  At  the  same  time  there 
may  be  wrongs  anticipated,  or  at  least  provided  for,  of  which  it  is 
difficult  or  impossible  to  determine,  even  when  they  occur,  with 
any  exactness,  the  amount  of  damage  they  cause.  In  such  a  case, 
parties  may  agree  beforehand  as  to  what  shall  be  taken  for  the 
amount  of  damages,  if  that  thing  happens.  This  is  to  agree  upon 
liquidated  damages ;  and  in  such  a  case,  courts  will  support  the 
agreement,  provided  it  is  made  in  good  faith,  is  reasonable  and 
not  oppressive  in  its  nature,  and  the  damages  are  not,  in  point,  of 
fact,  excessive,  or  out  of  all  due  proportion  to  the  damage  actually 
sustained,  (y)  K,  however,  liquidated  damages  are  agreed  on 
even  under  that  name,  and  the  default  to  which  they  apply  causes 
damages  of  an  exact  amount,  or  of  an  amount  which  can  be 
*  exactly  ascertained,  the  courts  will  often  disregard  the  *  251 
agreement,  and,  in  some  form,  give  only  adequate  compen- 
sation, (z) 

If  the  agreement  be  one  which,  in  fact  and  substance,  deter- 

(x)  '*  Whenever  a  partnership  adopts  a  with  the  smaller  capital,  but  afterwards 

project,  within  the  principles  of  their  agree-  voted  to  increase  it  to  the  largest    Held, 

ment,  for  the  purpose  of  profit,  it  must  be  that  those  who  held  the  stock  in  the  cap- 

for  the  benefit  of  all  the  partners,  in  pro-  ital  first  raised  had  a  right  to  subscribe  for 

portion  to  their  lespective  interests  in  the  and  hold  the  new  stock  in  proportion  to  their 

conoem."    Per  Sedgwick,  J.,  in  Gray  v,  respective  shares  in  the  old.    See  Raymond 

Portland  Bank,  8  Biass.  864.     There  a  v.  Putnam,  44  N.  H..  160. 
banking  company  had  been  incorporated       (y )  See  the  principles  upon  this  subject 

with  the  priTilege  of  creating  a  stock  not  stated,  and  the  cases  collected,  in  8  Pars, 

less  than  one  stun  nor  greater  than  an-  on  Cont.  166-168, 6th  ed. 
other.    The  company  commenced  business       {z)  Orr  v.  Churchill,  1  H.  Bl.  227,  282 ; 
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mines  beforehand  damages  for  a  default,  of  that  kind  that  these 
damages  ought  to  be  so  liquidated  ;  and  if,  on  the  other  hand,  the 
sum  is  a  reasonable  one^  the  court  will  sustain  it  as  liquidated 
damages,  even  though  these  damages  are  called  a  penalty,  or  by 
no  name  whatever,  (a)  So,  at  least,  a  court  of  equity  would 
dbcide.  (6)  And  if  courts  of  law  were  constrained  to  treat  as  a 
penalty  what  the  parties  so  called,  the  effect  would  be  the  same, 
because  this  penalty  would  need  no  cutting  down  to  make  it 
adequate. 

There  is  one  rule  on  the  subject  of  liquidated  damages  applica- 
ble to  articles  of  partnership,  and  to  all  other  contracts.  No  one 
bargain  for  liquidated  damages  is  enforced  by  the  courts,  unless  the 
damages  agreed  upon  are  for  one  distinct  breach  only ;  or,  if  for 
many,  are  payable  only  when  all  these  breaches  are  committed, 
and  they  are  such  that  the  actual  amount  of  damages  thence  result- 
ing cannot  be  ascertained.  If,  for  example,  the  articles  enumerate 
many  duties  and  many  agreements,  and  it  is  agreed  that,  for  any 
breach  thereof,  the  offending  party  shall  pay  a  certain  sum  of 

money,  such  a  bargain  would  seldom  or  never  be  enforced. 
*  252    It  puts  all  *  the  breaches  on  the  same  footing ;  it  puts  a 

breach  of  all  on  the  same  footing  as  a  breach  of  any  one  ;  and 
it  }3rings  together  breaches  of  which  some  may  cause  damages  as 

Eemble  v.  Farren,  6  Bing.  141 ;  Bojs  v.  Wheeler,  18  N.  H.  861.    "  Whether  the 

Ancell,  7  Scott,  864 ;  Heard  t;.  Bowers,  28  sum  mentioDed  in  an  agreement  to  be  paid 

Pick.  456,  462 ;  Gray  v.  Crosby,  18  Johns,  ibr  breach  is  to  be  treated  as  a  penalty,  <nr 

219,  226 ;  Hoag  v.  McGinnis,  22  Wend,  as  liquidated  and  ascertained  damages,  ia 

168 ;  Bagley  t;.  Peddie,  6  Sandf.  192 ;  Ses-  a  question  of  law,  to  be  decided  by  the 

Bions  &.  Richmond,  1  R.  I.  298,  808 ;  Jor-  judge  upon  a  consideration  of  the  whole 

dan  r.  Lewis,  2  Stewart,  426 ;   Mead  v  instrument."  Per  Wilde,  C.  J.,  in  Sainter 

Wheeler,  18  N.  H.  868.  ».  Ferguson,  7  C.  B.  727. 

(a)  See  Lowe  v.  Peers,  4  Burr.  2226 ;  (h)  If  liquidated  damages  are  legally 
Farrant  v.  Olmius,  8  B.  &  Aid.  692 ;  due,  equity  will  not  relieve  against  them. 
Fletcher  v,  Dyche,  2  T.  R.  82,  86  ;  Birch  East  India  Co.  v.  Blake,  Finch,  117 ;  Small 
V.  Stephenson,  8  Taunt.  469;  Denton  v  v.  Fitzwilliams,  Prec.  Ch.  102;  Rolfe  v. 
Richmond,  1  Cromp.  &  M.  784;  Duck-  Peterson,  2  Bro.  P.  C.  486;  (Dublin  ed.) 
worth  V,  Alison,  1  M.  &  W.  412;  Leigh-  6  id.  470.  And  if  a  lessee  of  land  cove- 
ton  V,  Wales,  8  id.  646 ;  Crisdie  v.  Bolton,  nant  that  he  wiU  not  plough  a  certain  part 
8  Car.  &  P.  289 ;  Legge  v.  Harlock,  12  Q.  of  it,  and  that,  if  he  do  so,  he  will  pay  a 
B.  1016 ;  Price  v.  Green,  16  M.  &  W.  846 ;  certain  sum  per  acre,  equity  wUl  neither 
Galsworthy  v.  Strutt,  1  Ezch.  669;  Dakin  eigoin  the  covenantor  from  violating  hia 
V.  Williams,  17  Wend.  447 ;  22  id.  201 ;  covenant,  nor  relieve  him  from  the  agreed 
Pearson  t;.  Williams,  26  id.  680 ;  Heard  v.  penalty,  if  he  do  violate  it  Woodward  v. 
Bowers,  28  Pick.  466,   468 ;    Mead    v.  Gyles,  2  Yem.  119. 
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ascertainable  as  the  withholding  a  certain  debt,  while  some  are  as 
incapable  of  exact  estimate  as  the  violation  of  a  general  promise  of 
good  conduct,  (c) 

11.  Of  Provisions  for  Appropriation  of  Property  to  a  Partner. 

If  the  partners  choose  to  agree  that  certain  items  of  property 
used  by  the  firm,  as  the  house  or  store  occupied  by  them,  or  the 
fixtures,  or  implements,  or  other  chattels  which  are  not  for  sale 
or  use,  or  even  certain  specified  parts  or  portions  of  the  goods  or 
merchandise  bought  and  sold,  shall  not  belong  to  the  common 
stodk,  but  be  owned  by  one  or  more  of  the  partners,  or  by  the 
whole  of  them,  in  severalty,  there  is  nothing  to  prevent  such  a 
bargain,  and  nothing  to  interfere  with  its  force  or  operation  among 
the  partners  themselves,  (^d)  The  agreement  might  give  rise  to 
conflicting  rights,  and  to  difficult  questions  of  fact ;  but  there  is 
no  rule  which  prevents  their  making  it.  When,  however,  such  a 
bargain  is  considered  with  reference  to  the  creditors  of  the  firm,  a  dif- 
ferent state  of  things  arises.  In  case  of  the  insolvency  of  such  a 
firm,  or  of  any  firm,  there  are  usually  two  classes  of  creditors  ;  those 
to  whom  the  copartnership,  as  such,  is  indebted,  and  those 
to  whom  the  several  partners,  or  some  of  *  them  are  indebir  *  253 
ed.  We  shall  presently  see  that,,  by  an  universal  rule, 
founded  on  obvious  justice,  the  creditors  of  the  firm  are  exclu- 
sively entitled  to  all  the  assets  of  the  firm  until  their  debts  are 
paid,  and  that  the  law  is  tending  to  give  the  creditors  of  the 

(c)  ABtiej  V,  Weldon,  2  B.  &  P.  846 ;  can  doctrines  on  this  subject ;  and  for  the 

Kemble  v.  Farren,  6  Bing.  141 ;  Charring-  difierence,  if  anj,  between  them,  see  8 

ton  V.  Laingp  id.  242 ;  Boys  v.  Ancell,  7  Pars,  on  Cont.  167,  159,  and  notes,  5th 

Soott,  864 ;  Davies  v,  Penton,  6  B.  &  C.  ed. 

216 ;  Galsworthj  v.  Strutt,  1  Exch.  659 ;       {d)  We  have  already  seen  that  the  con- 

Atkyns  v,  Kinnier,  4  id.  776;  Shute  v.  tribation  of  one  partner  to  the  common 

Taylor,  5  Met.  67 ;  Baglie  v.  Peddie,  6  stock,  or  even  the  contributions  of  all  the 

Sand£  192 ;   Beale    v.  Hayes,  id.  640 ;  partners,  and  thus  the  entire  capital  of  the 

Gower  v.  Saltmarsh,  11  Misso.  271 ;  Car^  partnership,  may  consist  ezclusively  of 

penter  v.  Lockhart,  1  Cart    Ind.  484 ;  the  use  of  property.    The  questions  which 

Bright  V.  Rowland,  8  How.  Miss.  898;  arise  upon  the  retirement,  bankruptcy, 

Cheddick  v.  Marsh,  1  N.  J.  468 ;  Curry  v,  &c.,  of  partners,  respecting  the  transmu- 

Larer,  7  Barr.  470.  See  particularly  Gala-  tation  or  oouTersion  of  joint  property  into 

worthy  v.  Strutt,  Atkyns  v.  Kinnier,  and  separate  property,  and  vice  vena,  will  be 

Baglie  v.  Peddie,  supra,  as  cases  well  ex-  considered  hereafter,  when  we  treat  of  the 

hifaiting  the  modem  English  and  Ameri-  dissolution  of  a  firm  by  those  means. 
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separate  partners  an  equally  exclusive  right  to  the  separate  or 
private  property  of  the  indebted  partner.  Now,  can  the  respec- 
tive rights  of  these  classes  of  creditors  be  made  dependent  upon 
the  pleasure,  or  the  bargains,  of  the  partnership  ?  To  a  certain 
extent  this  may  be  so ;  but  it  is  not  easy  to  draw  the  line  exactly, 
and  say  where  the  power  of  the  partners,  in  this  respect,  termi- 
nates. If  by  the  original  articles,  or  by  any  subsequent  agree- 
ment, three  men  who  enter  into  partnership,  and  transact  business 
as  A.,  B.,  <&  Co.,  contract  with  each  that  no  part  of  their  mer- 
chandise shall  be  or  form  a  part  of  the  common  property  of  the 
firm,  but  that  each  partner  shall  own  in  severalty  one-third  part 
of  every  thing  bought,  and  one-third  of  the  proceeds  of  every  thing 
sold ;  and  if  this  firm  should  become  insolvent,  and  the  several 
and  private  creditors  claim  all  the  merchandise  of  the  firm  as 
liable  to  their  processes  under  this  contract,  leaving  nothing  for 
the  creditors  of  the  firm,  no  court  would  ever  look  with  favor  on 
such  a  claim.  This  is  so  obvious,  that  precisely  this  arrangement 
probably  never  was  made,  nor  will  be.  But  if,  on  the  other  hand, 
the  partners  agree  that  the  house  which  one  of  them  owns,  and 
the  whole  firm  use,  shall  remain  the  property  of  that  one  part- 
ner ;  or  if  they  agree  that  this  piece  of  property  bought  and  paid 
for  by  the  firm,  and  used  by  them,  shall  belong  to  one  partner 
alone,  and  be  charged  to  him,  and  that  piece  of  property  to 
another,  such  arrangements,  made  in  good  faith,  and  when  no 
insolvency  was  apprehended,  and  in  themselves  reasonable,  would 
in  all  probability  be  sustained  by  the  courts.  But  they  would 
hesitate,  we  think,  in  going  farther.  It  is  said  by  Justice  Story, 
that  "in  partnership  articles  it  is  sometimes  agreed  that  the 
real  estate  and  fixtures  belonging  to  the  firm  shall  not  be  treated 
as  partnership  property,  as  between  the  partners;  but  that  all 
the  partners  shall  have  a  several  and  individual  interest  therein. 
In  such  cases,  the  interests  of  the  partners  will  be  treated  through* 
out  as  their  several  and  separate  estate ;  and,  of  course,  in  cases 
of  bankruptcy  of  the  partners,  it  will  be  distributable  to 
*  254  and  among  their  separate  creditors  respectively,  in  *  prefer- 
ence to  their  joint  creditors."  (e)  A  similar  statement  is 
made  by  CoUyer.  (/)  The  authorities  cited  go  no  farther  than 
that  real  property,  bought  and  paid  for  from  the  partnership  funds, 

(e)  Story  onPazt  {  206.  {/)  CoUjer  onPazt  {  217. 
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may  be  appropriated  to  one  partner,  and  the  price  charged  to  him, 
and  that  a  subsequent  insolvency  of  the  firm  will  not  divest  his 
separate  title ;  or  that  real  property,  originally  owned  and  hold 
by  one  partner  alone,  may  be,  by  agreement,  used  by  the  partner- 
ship, without  becoming  partnership  property,  (^g*)  But  we  appre- 
hend that  the  practical  rule  now  would  be,  certainly  in  England, 
and  probably  in  this  country,  that  property,  whether  real  or  per- 
sonal, which  was  bought  by  partnership  funds,  or  put  by  a  partner 
into  partnership  stock,  either  formally  and  technically,  or  actually 
and  substantially,  and  in  such  a  way  that  il  is  held  forth  to  per- 
sons dealing  with  them  as  partnership  property,  could  not  be 
divested  of  this  character  and  made  private  and  several  property, 
merely  by  an  agreement  of  the  partners ;  at  least,  not  in  respect 
to  any  parties  who  are  not  made  acquainted  with  the  agreement 
before  trusting  the  firm. 

• 
12.   Of  Provisions  respecting  the  Name  of  the  Firm, 

Articles  almost  always  provide  what  shall  be  the  name  of  the 
firm ;  this  name  and  style  may  be,  as  we  have  seen,  whatever  the 
partners  wish ;  (ffff")  and  it  should  always  be  adhered  to.  If  any 
partner  uses  any  other  name  to  designate  the  firm,  it  is,  in  fact,  a 
breach  of  this  contract;  and  if  -any  injury  results  from  it,  he 
would  be  responsible  to  those  who  suffered,  whether  they  were 
his  copartners  or  other  persons,  (h)     It  is,  however,  not  very 

{g)  Smith  v.  Smith,  6  Yes.  189;   Ex  Co.;  butitisnolesa  ahreachof  that  oot- 

parU  Smith,  8  Madd.  68.    We  shall  have  enaDt  for  D.  to  sign  his  own  name,  adding 

occasion  to  consider  these  and  other  analo-  '  for  self  and  partners/  because  bj  these 

goas  cases  at  large  when  we  come  to  treat  words  it  can  no  more  be  known  who  are 

of  the  real  estate  of  a  firm,  and  of  the  his  partners,  than  hj  the  word  '  Co.' " 

rights  of  joint  and  separate  creditors  upon  And  the  plaintiffs  bill  complaining  that 

the  dissolution  of  a  firm  hy  bankruptcy,  certain  of  his  partners  (defendants)  had 

{See  pott,  ch.  11,  and  ch.  16,  §  4.)  entered  into  contracts  and  engagements 

{gg)  Crawford  v,  Collins,  45  Barb.  269.  for  the  firm  hy  a  name  shorter  than  that 

(h)  Biarthall  v,  Colman,  2  Jac.  &  W.  provided  for  in  the  articles,  and  praying 

268.    In  this  case  Lord  Eldon  said :  "  I  for  an  ixqunction  to  restrain  them  from  so 

have  no  difficulty  in  saying,  that  where  doing,  the  Lord  Chancellor,  though  he 

the  members  of  a  partnership  contract  by  refused  the  motion,  said :  "  These  gentle- 

ooTenant  that  the  firm  shall  be  A.,  B.,  C,  men  will  do  well  (if  they  mean  to  protect 

&  D.,  that  it  is  a  breach  of  that  covenant  themselves,  firom  the  inter&rence  of  thi« 

for  A.  to  sign  those,  instruments  to  which  court)  to  use  all  the  names  in  the  concern; 

Hie  covenant  refers  in  the  name  of  A.  &  they  must  do  that,  or  the  court  will  be 


266  THE  LAW  OF  PABTNEBSHIP.  [OH.  Vn. 

*  255  *  unusual,  in  this  country,  to  find  the  long  name  of  a  firm 
shortened  in  practice;  Christian  names  are  dropped,  or 
other  changes  introduced,  to  make  the  name  of  the  firm  easier  to 
write  or  to  speak.  Such  a  change  being  made  so  often,  so  publicly, 
and  by  such  persons,  that  the  sanction  of  the  firm  may  be  implied, 
becomes  their  legal  name,  and  the  firm  is  bound  by  it,  as  they  are 
not  by  any  name  that  is  not  strictly  their  own,  unless  it  be  so 
sanctioned,  (t)  If  the  firm  have  adopted,  as  its  proper  name  and 
style,  John  Smith  &  Thomas  Brown,  neither  Smith  &  Brown,  nor 
John  Smith  &  Co.,  nor  John  Smith  for  self  and  partner,  bind 
the  firm,  nor  create  a  partnership  debt  which  is  to  be  paid  from 
parnership  assets,  unless  the  peculiar  circumstances  of  the  case, 
in  some  way,  make  that  another  name  of  the  firm.  For  a  firm 
may  have  two  names.  It  is  not  very  uncommon  for  a  partner- 
ship to  use  one  name  in  one  place  and  another  name  in  another ; 
or  one  name  in  one  branch  of  business,  or  one  class  of  transac- 
tions, as  in  buying  or  selling,  or  conveying,  and  another  in  a 
difierent  class,  as  for  excepting,  signing,  or  indorsing  negotiable 
paper.  (/)  But  it  would  be  a  lax  und  dangerous  practice  to  use 
two  or  more  ways  of  naming  the  firm,  indiscriminately,  in  all 
business.  In  New  York,  the  use  of  fictitious  names  is  prohibited 
by  statute ;  and  the  designation  "  &  Company,"  or  "  &  Co.," 
must  represent  an  actual  partner  or  partners,  other  than  those 
whose  names  are  stated.  (K) 

Where  the  partnership  name  is  not  agreed  upon  in  articles,  and 
is  written,  that  which  is  used  in  keeping  books  and  accounts, 
upon  bills  of  parcels,  or  on  negotiable  paper,  especially  if  it  is 
generally  known,  becomes  the  partnership  name.  (I) 

under  the  necessity  of  awarding  an  iijnno-  (t )  See  anU,  p.  *  125  et  $eq. 

tion,  or  dissolving  the  partnership."    We  (j)  Williamson  v.  Jolmson,  1  B.  &  C. 

have  abeadj  liad  occasion  to  consider  at  146;  anU,  p.  *  126  et  9eq, 

large  the  name  which  a  firm  maj  adopt  (k)  8  Bev.  Stat.  N.  T.  ed.  1869,  978. 

and  by  which  one  partner  may  bind  it.  Acts  of  1888,  ch.  281,  §§  1,  2. 

The  right  of  a  sorviying  partner  to  use  (0  ^  ^7  v.  Jolmson,  2  Pet  176 ;  ante, 

the  name  of  the  old  firm  will  be  treated  of  p.  *  126  e(  seg. 

hereafter. 
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SECTION    VIII. 

OF  THE  BIGHTS  OF  FROFKBTT  OF    THX  PABTZnEBS  IMTBB  SB. 

1.   What  canstitiUei  Partnership  Property, 

*  It  may  be  well  to  determine,  in  the  first  place,  what  is  *  256 
partnership  property.  In  general,  by  this  phrase  is  under- 
stood whatever  belongs  to  the  partnership.  This  may  be  real 
property ;  but  the  law  of  partnership,  in  respect  to  real  property,  is 
so  much  affected  by  the  difference,  both  at  common  and  statute 
law,  between  that  property  and  per^nal  property,  and  the  system 
of  rules  springing  in  part  from  their  conflict  and  in  part  from 
their  combination,  is  so  peculiar,  that  it  is  thought  best  to  consider 
the  whole  subject  of  the  real  property  of  partners  in  a  separate 
chapter. 

The  personal  property  of  a  partnership  consists  mainly  of  the 
goods  and  merchandise  which  it  buys  and  sells,  or  makes  and 
sells.  The  question  may  arise,  at  what  time  property  becomes 
partnership  property.  If  it  be  sold  to  a  partner  in  the  firm,  acting 
for  the  firm,  it  is,  of  course  partnership  property  as  soon  as  the 
sale  is  complete ;  for  by  the  sale  it  passes  from  the  seller  to  the 
buyer,  and  there  is  no  other  buyer  than  the  firm.  But  if  goods 
are  sold  and  delivered  to  one  partner,  without  any  knowledge  on  the 
part  of  the  seller  that  he  buys  for  the  firm,  and  without  any  act 
of  his  indicating  that  he  so  buys,  and  the  firm  becomes  insolvent 
before  the  goodb  are  actually  mingled  with  the  partnership  goods, 
the  question  may  arise  whether  the  partnership  creditors,  or  the 
several  creditors  of  that  partner,  take  the  goods.  We  apprehend 
this  question  must  be  answered  by  ascertaining,  from  all  the  cir- 
cumstances, to  whom  the  sale  was  actually  made ;  for  if  the  part- 
ner bought,  in  fact,  as  agent,  although  his  agency  was  unknown 
and  even  if  it  were,  and  continued  to  be,  purposely  concealed,  we 
do  not  see  that  this  circumstance  should  affect  the  rights  of 
the  creditors  of  either  class,  (m)    Nor  do  we  see  how  any  presump- 

(ai)  Sarille  v.  Bobertoon,  4  T.  R.  720;  and  other  analogooB  ones,  the  question 

Poet  V.  Kimberly,  9  Johns.  470 ;  Gonth-  when  goods  purchased  by  one  partner  be- 

waite  V.  Duckworth,  12  East,  421 ;  Everitt  come  the  propertj  of  the   partnership, 

V,  Chapman,  6  Conn.  847.    In  these  cases,  depends,  in  great  measure,  upon  the  an« 
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*  267  tion  of  law  that  the  goods  were  bought  for  the  firm  *  can 
arise ;  although  if  the  goods  were  such  as  the  firm  dealt 
withy  and  such  as  that  partner  bought  at  other  times  for  the  firm, 
here  would  be  good  ground  for  argument  tliat  he  so  bought  these 
goods.  Still,  as  he  might  lawfully  have  bought  thepi  for  himself, 
we  should  say  that  the  burden  of  proof  must  be  upon  the  credit- 
ors —  whether  of  the  firm  or  of  a  partner  —  who,  in  order  to 
obtain  the  goods  for  their  own  benefit,  must  maintain  an  affirmsr 
tive  in  respect  to  the  title ;  and  this  may  depend  upon  the  form 
of  the  action,  and  the  parties  between  whom  it  arises.  Such 
questions  are  not  very  unfrequent  in  practice,  but  we  do  not 
know  that  they  have  often  passed  into  adjudication ;  the  reason 
being,  that  they  are  questions  of  fact  rather  than  of  law. 

Not  only  all  the  goods  and  merchandise,  properly  so  called,  but 
all  chattels  bought  by  the  partnership,  or  otherwise  coming  to 
them,  as  their  furniture,  books,  &C.9  are  partnership  property; 
and  so  also  all  bills  of  exchange  and  notes,  or  other  evidence  of 
debts,  and  all  debts,  or  accounts,  or  balances,  or  other  claims ; 
and  all  shares  in  companies,  or  scrip,  bought  with  partnership 
funds,  or  otherwise  assigned  to  the  partnership,  and  not  trans- 
ferred to  the  individual  partners  and  charged  in  their  accounts, 
would  be  regarded  as  partnership  property. 

It  may  be  well  to  remark,  that  a  gift  or  devise  of  property  to  a 
part  of  the  partners  in  a  firm,  even  if  it  be  on  account  of  a  loss 
sustained  by  the  firm,  or  be  otherwise  a  consequence  of  the  part- 
nership connection,  does  not  make  the  property  given  or  devised 
partnership  property,  or  give  any  right  to  it  or  interest  in  it  to 
the  other  partners,  (n) 

ewer  to  the  question  whether,  at  the  time  under  the  7th  article  of  the  treatj  of  00m- 

of  their  purchase,  the  partnership  was  act^  merce  of  1794,  between  Great  Britain  and 

uallj  in  being,  and  capable  of  owning  America,  for  awarding  compensation  to 

properly,  or  whetlfer  it  was  only  agreed  American  subjects  who  had  suffered  losses 

upon,  and  dependent  for  its  actual  exist-  bj  capture  for  which  they  could  obtain  no 

ence  upon  the  happening  of  some  fhture  redress  in  the  ordinary  tribunals,  awarded 

event  in  compensation  of  the  ships  of  the  part- 

(n)  2  Swanst.   571,  672.    And  where  nership  captured,  certain  sums  to  the  two 

two  American  citizens  residing  at  Balti-  Americans,  with  express  exclusion  of  the 

more,  and  a  French  subject  residing  at  8t.  French  citizen  as  an  alien  enemy ;  it  was 

Domingo,  were  in  partnership  and  owners  hdd,  that  the  sums  so  awarded  were  not 

of  certain  ships  captured  by  British  cruis-  partnership  property,  and  that  the  crediton 

era,  and   the    commissioners,  appointed  of  the  partnership  had  no  claim  on  them. 
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*  Partners  may  agree  to  own  the  stock  as  they  may  to  *  268 
share  the  profits,  in  any  proportions  that  they  please. 
And  if  they  make  no  agreement,  there  is  a  presumption  of  law  in 
favor  of  an  equality  of  interest  in  the  case  of  the  property  as  there 
is  of  the  profits.  The  authorities  cited  in  the  note  will  show  that 
this  presumption,  though  very  general,  is  not  quite  univer- 
sal ;  (o)  and  it  may  be  *  rebutted,  both  in  relation  to  the   *  259 

BB  against  the  separate  creditors  of  the  parties  are  in  partnership  ¥rithout  agree- 
Americans.  Campbell  v.  MuUett,  2  Swanst  ment,  it  is  not  a  necessary  presumption  of 
551.  But  it  seemtf  that,  if  in  a  similar  case  law  that  the  profits  are  to  be  divided  in 
of  the  seizure  of  partnership  effects,  in-  equal  shares.  Lord  Wjnford  said :  "  If  I 
stead  of  compensation  made  to  one  partner,  was  to  direct  a  jury,  or  was  sitting  in  a 
his  proportion  of  the  joint  property  be  situation  to  exercise  an  opinion  both  upon 
restored  to  him,  in  specie,  the  goods  so  the  law  and  the  &ct,  I  should  say,  if  there 
restored  will  be  held  never  to  have  lost  be  no  evidence  to  guide  my  judgment,  I 
their  character  of  partnership  property,  will  divide  it  equally ;  but  I  will  not  be 
and  will  therefore  be  divisible  among  the  content  with  merely  written  evidence,  I 
several  partners  according  to  their  respec-  will  look  at  the  circumstances,  and  I  will 
tive  interests.  Thompson  v,  Ryan,  id.  infer  as  strongly  from  the  circumstances 
555.  See  Rowley  v.  Adams,  8  Jur.  994,  the  intentions  of  the  parties  as  from  the 
1000;  Clarke  v,  Richards,  1  Tounge  &  C.  written  evidence."  And  Lord  Brougham: 
351,  383.  In  this  last  case  it  was  held,  that  "  If  I  was  trying  at  nisi  prius  the  question 
where  a  personal  office  or  employment  is  what  proportion  the  partners  in  a  concern 
pmt^hased  with  the  partnership  funds  for  were  severally  entitled  to,  I  should  be  dis- 
the  benefit  of  the  partnership,  the  partner  posed  to  advise  the  jury,  leaving  the  mat- 
in whose  name  it  is  purchased  is  not  nee-  ter  to  them,  that  an  equal  division  would 
essarily  a  trustee  of  the  profits  of  the  office  be  a  convenient  doctrine  of  fact,  and  form 
for  the  other  partners,  after  the  term  of  the  ground  for  a  convenient  inference  to 
the  partnership  had  expired.  be  drawn  in  the  absence  of  other  evidence : 
(o)  Farr  v.*  Johnson,  25  HI.  522.  The  but  that  would  only  be  supposing  that 
existence  of  this  presimiption  has  not,  there  was  no  other  evidence  in  the  cause  ; 
however,  been  uniformly  admitted  in  the  if  there  was  any  other  evidence  that  could 
English  law.  See  Peacock  v.  Peacock,  2  be  found  to  alter  the  proportions,  that  evi- 
Camp.  45,  and  the  opinion  of  Lords  dence  must  furnish  the  rule,  and  that 
Brougham  and  Wynford,  in  Thompson  v.  would  be  an  additional  ground  for  saying, 
WUliamson,  7  Bligh,  n.  s.  482,  5  Wils.  &  that  it  must  be  a  presumption  of  fiict  and 
8h.  16.  This  case  was  heard  on  appeal  to  not  of  law."  And  even  where  there  was 
the  House  of  Lords  from  the  Scottish  no  evidence,  Lord  Brougham  stated,  as  the 
Court  of  Session,  and  was  decided  mainly  opinion  of  Lord  Wynford,  of  one  of  the 
with  reference  to  the  law  of  Scotland.  Chief  Justices,  and  of  himself,  that  a  jury 
But  the  Lords,  whose  opinions  are  report-  should  in  all  cases  be  directed  to  take  into 
ed,  took  occasion  to  examine  the  law  of  consideration  "  the  fiurness  of  an  equal 
England  on  the  point,  and,  mainly  upon  division ;  but  not  discountenancing  evi- 
the  authority  of  Peacock  v.  Peacock,  came  dence,  rather  courting  evidence,  rather 
to  the  conclusion  that  it  was  not  at  variance  regretting  that  there  was  no  evidence,  and 
with  what  they  adjudged  to  be  the  law  of  only  having  recourse  to  that  presumption 
Scotland.    Their  opinion  was,  that  where  in  the  last  resort  for  want  of  evidence." 
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jproperty  and  to  the  profits ;  and,  as  we  should  say,  more  easily 

in  respect  to  the  property  than  as  to  the  profits,  (jp)    For  if  A., 

See,  also,  the  opinion  of  the  Master  of  the  this  simple  form,  "  given  that  A.  &  B.  are 
Bolls,  in  Lake  v.  Qibson,  1  Eq.  Gas.  Abr.  partners ;  what  are  their  shares  ?  "  thejr 
291 ;  Sharpe  v.  Cummins,  2  Dowl.  &  L.  did  not  oontemplate  that  the  presamptioa 
604.  These  are  the  principal,  if  not  the  of  equal  shares  among  partners  which 
only  common  law  authorities,  which  are  thej  allowed  to  exist,  could  have  any 
dearlj  at  Tariance  with  the  doctrine  of  operation.  "  It  is  scarcely  possible,"  says 
the  text.  Mr.  Justice  Story,  indeed,  says.  Lord  Wynford;  "  for  a  case  to  occur  in 
[Story  on  Fart.  §  24,  n.  (8)] :  "  It  is  true,  which  there  will  not  be  circumstancea 
that  in  the  case  of  Thompson  v.  William-  which  it  is  fit  to  submit  to  the  considera- 
Bon,  a  doubt  was  thrown  npon  this  doc-  tion  of  a  jury,  and  which  would  induce  a 
trine  [the  presumed  equality  of  the  shares  jury  to  give  in  unequal  shares." 
of  partners],  as  a  doctrine  of  the  common  (p)  The  presumption  of  equality  of  in- 
law, by  Lord  Wynford  and  Lord  Broug-  terest  may  be  rebutted,  not  only  by  proof 
ham ;  but  I  cannot  think,  that  it  is  sue-  of  an  express  agreement  between  the  par- 
cessAilly  maintained  by  the  reasoning  ties  to  share  unequally,  but  by  'cTidenoe 
contained  in  their  opinions.  Each  of  these  of  any  modes  of  dealing,  or  of  any  transao- 
leamed  judges  admitted  on  that  occasion,  tions,  from  which  such  a  contract  can  be 
thatrif  there  is  nothing  to  guide  the  judg-  implied.  See  Stewart  v.  Forbes,  1  Mac. 
ment  of  the  court  to  give  unequal  shares,  &  0. 187, 146,  the  Lord  Chancellor  said : 
there  is  no  rule  for  them  to  go  by,  but  to  "  The  plaintiff's  bill  rests  upon  the  suppo- 
give  in  equal  shares.  What  is  this  but  sition  that,  from  1880  to  1840,  Sir  Charles 
affirming,  that  in  the  absence  of  all  con-  Forbes  and  the  plaintiff  were  equal  part- 
trolling  circumstances,  leading  to  a  differ-  ners ;  and  Peacock  v.  Peacock,  2  Camp, 
ent  conclusion,  the  presumption  of  law  is,  46,  16  Yes.  66,  66,  was  relied  on  as  a 
that  the  partners  are  to  take  in  equal  foundation  for  that  assumption.  In  that 
shares  ?  "  We  conceiye,  however,  that  a  case  it  was  properly  hdd,  that,  in  the  ab- 
consideration  of  the  entire  opinions  of  the  sence  of  any  contract  between  the  parties, 
two  Lords  in  that  case  shows  that,  in  their  or  any  dealing  fr^m  which  a  contract 
view,  the  question  what  proportions  the  might  be  inferred,  it  would  be  assumed 
partners  in  a  concern  are  severally  entitled  that  the  parties  had  carried* on  their  buai- 
to,  is  never,  in  the  absence  of  special  agree-  ness  on  terms  of  an  equal  partnership, 
ment,  any  thing  but  a  question  of  fact  to  That  case  has  no  application  to  the  pres- 
be  passed  upon  by  the  jury.  They  both  ent,  because  there  is,  In  this  case,  condn- 
admitthattheremaybe  instances  in  which  sive  evidence,  not  frx)m  any  form  of 
the  inference  may  be  made  that  the  partr  contract,  but  from  the  books  of  the  busi- 
ners  in  a  concern  have  equal  shares.  But,  ness  and  the  dealings  between  the  parties, 
if  we  understand  then:  views,  this  infer-  that  such  were  not  the  terms  on  whidi 
ence  is  not  to  be  made  by  the  court,  but  the  parties  carried  on  their  business.  An 
can  only  be  drawn  by  the  jury.  That  is,  equal  partnership  implies  not  only  an  equal 
the  presumption  of  equality  of  shares  participation  de  facto  in  profits  and  loss, 
among  partners  is  not  a  presumption  of  but  a  right  in  each  partner  to  claim  and 
law,  but  a  presumption  of  fact.  And  the  insist  on  such  participation.  This  is  wluit 
question  must  always  be  submitted  to  the  the  law  has  implied  in  the  absence  of  all 
jury.  And  it  is  obvious,  fix>m  the  whole  evidence  of  a  contrary  intention  of  the 
tendency  and  scope  of  the  opinions  of  the  parties.  But  what  would  have  been  the 
two  Lords,  that  unless  the  question  of  the  decision  in  Peacock  v.  Peacock,  if  the 
distribution  of  interest  were  presented  in  books  and  accounts,  instead  of  absolute 


CH.  Vn.]  OP  THE  BIGHTB  OP  PARTNBBS  BETWEEN  THEMSELVES.  271 

B.,  &  C.  combine  their  property  *in  very  diflFerent  pro-  *260 
portions,  it  is  still  very  possible,  and  indeed  very  frequent, 
in  fact,  that  he  who  brings  less  capital  brings  more  skill  or 
more^  labor,  and  that  the  profits  are  therefore  equalized.  But 
while  the  profits  resulting  from  this  mingling  of  money  and  labor 
and  skill  are  equal,  so  far  as  refers  to  the  stock  alone,  we  should 
say  that  the  law  would  listen  favorably  to  all  evidence  and  all 
circumstances  which  tended  to  preserve  the  same  proportions  of 
interest  in  the  capital  stock  which  originally  existed.  Practically, 
this  question  cannot  often  arise.  K  the  firm  be  insolvent,  its 
stock  is  all  gone,  and  all  questions  of  ownership  disappear  when 
there  is  nothing  to  own.  Such  questions,  in  practice,  come  only 
at  dissolution,  by  death  or  otherwise :  or  when  some  withdrawal 
or  diminution  of  stock  is  proposed.  Then  they  will  generally  be 
determined  by  the  articles,  for  they  are  seldom  omitted  when 
there  is  great  inequality  in  the  contributions  to  be  made  by  the 
dififerent  partners.  If  not  so  determined,  it  might  be  that  law  or 
equity  would  presume  that  the  same  proportions  of  ownership  and 
interest  continue  which  originally  existed;  and  certainly,  com- 
paratively slight  evidence  would  suflSce  to  establish  this.  Whether, 
in  the  absence  of  special  agreement  upon  the  point,  any  presump- 
tion exists,  and  what  it  is,  and  whether  of  law  or  of  fact,  and 
what  are  its  grounds,  and  what  its  strength,  must  depend,  not  on 
the  law  of  partnership  alone,  but  on  that  law  in  connection  with 
the  principles  of  evidence.  But  notwithstanding  some  conflict, 
as  indicated  in  the  cases  cited  in  the  previous  note,  we  are* of 
opinion  that  the  prevailing  rule  of  law  that  partners  are  interested 
in  stock  and  profits  in  equal  proportions,  in  the  absence  of  any 
evidence  to  the  contrary,  may  be  considered  as  pretty  well  settled, 
both  in  England  and  this  country.  (;) 

iflenoe  u  to  the  shares  of  the  partners  in  partnership  neoessarily  represents  the  in- 
each  year,  had  described  the  shares  to  terests  of  the  sereral  partners  in  the  firm; 
which  the  partners  were  entitled  in  the  but  it  maj  or  may  not  do  so,  according  to 
business,  and  had  attributed  to  the  plain-  the  purpose  for  which,  and  the  mode  in 
tiff  fbur^izteenths  only  of  the  shares  of  which,  it  is  made  up.  Travis  o.  Milne,  9 
the  business  1    These  entries  are  as  con-  Hare,  168. 

duriye  of  the  rights  of  the  parties  as  if  (q)  Thompson  v.  Williamson,  dted  in 
fhej  had  been  found  prescribed  in  a  regu-  preceding  note,  although  the  dicta  re- 
lar  ooDtract."  See  Webster  v.  Bray,  7  specting  the  English  law,  which  it  con- 
Hare,  169.  It  is  not  to  be  assumed,  how-  tains,  are  entitled  to  great  respect,  as  the 
ever,  that  the  annual  stock  taken  by  a  opinions  of  eminent  judges,  is  yet  ezprese- 
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*261  *  There  is  yet  another  thing  which  is  certainly,  in  some 
respects,  partnership  property,,  but  which  it  is  not  so  easy 
to  define  ;  and  this  is  the  good-will  of  the  firm.  A  distinction  has 
been  taken,  in  this  respect,  between  the  interest  of  a  partnership 
resting  on  the  contracts  of  the  firm  with  a  third  party,  and  that 
which  has  no  such  foundation,  (r)     We  have  much  doubt,  how- 

\y  said  hy  Lord  Brougham  to  be  decided  ferent  proportion  appears.  The  San  Joae 
as  a  question  of  Scottish  Uw.  And  even  Indiano,  2  Gallis.  268,  308. 
as  an  abjudication  under  the  law  of  Sco^  It  is  to  be  observed  that,  in  the  abore 
hind,  which  is  founded  upon  the  civil  law,  caseSi  no  distinction  is  taken  between  the 
it  has  been  thought  open  to  question.  See  property  and  the  profits  of  a  firm,  as  re- 
Story  on  Fart.  §  24,  and  note.  Of  Pea-  gards  the  application  of  the  presumption  of 
cock  t;.  Peacock,  which  stands  alone  among  an  equality  of  interest  between  the  part- 
the  common-law  authorities,  Lord  Eldon,  ners.  In  Farrar  v.  Beswick,  1  Moody  & 
who  had  directed  the  issue,  said :  "  The  R.  527,  the  presumption  that  the  several 
result  of  the  issue  that  was  directed,  ap-  partners  were  equally  interested,  was 
pears  to  be  extraordinary.  The  proposi-  applied  as  to  the  stock  only ;  so,  also,  in 
tion  being  that  the  son  was  interested  in  Qould  v.  Gould,  supra ;  Donelson  v.  Poaey, 
some  share,  not  exceeding  a  moiety,  the  18  Ala.  772.  See  Penny  v.  Black,  9  Bosw. 
jury  in  some  way,  upon  the  footing  of  a  810. 

quardum  mendt,  held  him  entitied  to  a  quar-  (r)  Lord  Eldon  has  thus  stated  and  ex- 
ter.  I  have  no  conception  how  that  prin-  plained  this  distinction :  "  Where  two  per^ 
ciple  can  be  applied  to  a  partnership."  sons  are  jointiy  interested  in  trade,  and 
Stewart  v  Forbes,  1  Mac.  &  6. 187 ;  Web-  one,  by  purchase,  becomes  sole  owner  of 
ste^  V.  Bray,  7  Hare,  159 ;  M'Gregor  v.  the  partnership  property,  the  very  circum- 
Bainbrigge,  7  id.  164  n.  In  this  country,  stance  of  sole  ownership  gives  him  an  ad- 
it never  seems  to  have  been  controverted,  vantage  beyond  the  actual  value  of  the 
that  in  the  absence  of  any  contract  upon  property,  and  which  may  be  pointed  oat 
the  subject,  the  partners  were  interested  as  a  distinct  benefit  essentially  connected 
in  equal  proportions,  however  different  or  ivith  the  sole  ownership.  In  the  case  of 
unequal  their  contributions  to  the  joint  the  trade  of  a  nursery-man,  for  instance, 
concern.  Gould  v,  Gould,  6  Wend.  268 ;  the  mere  knowledge  of  the  fact  that  he  is 
Taylor  v.  Taylor,  2  Murph.  70 ;  Ck>nwell  sole  owner  of  the  property  and  in  the  sole 
V.  Sandidge,  5  Dana,  210,  211;  Lee  v.  and  exclusive  management  of  the  concern, 
Lashbrooke,  8  id.  214;  Jones  v.  Jones,  1'  gfyes  him  an  advantage  which  the  other 
Ired.  £q.  882 ;  Honore  v.  Colmesnil,  1  J.  partner,  supposing  him  to  carry  on  the 
J.  Marsh.  606  ;  Tumipeeed  v.  Goodwin,  9  same  trade,  with  other  property  not  the 
Ala.  872 ;  Donelson  v,  Posey,  18  id.  762,  partnership  property,  would  not  possess. 
772 ;  Stein  v.  Robertson,  80  id.  286,  292;  In  that  sense,  therefore,  the  good-will  of  a 
Roach  V.  Perry,  16  111.  87.  So,  if  a  ship-  trade  follows  fix>m,  and  is  connected  with 
ment  is  made  to  partners,  they  are  held  the  fact  of  sole  ownership.  There  is  an- 
by  the  Prize  Court  to  take  in  equal  moie-  other  way  in  which  the  good-will  of  a  trade 
ties,  unless  upon  the  original  papers  a  dif-  may  be  rendered  still  more  valuable ;  as 
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ever,  whether  this  distinction  rests  on  good  authority,  or  good 
reason.  The  claims  or  interests  of  the  partnership  arising  from 
contracts  made  with  t^em,  or  on  their  vested  and  exclusive  rights, 
however  acquired,  seem  to  be  excluded  from  the  meaning  of 
"good- will;"  for  the  only  proper  signification  of  the  word  must 
be,  that  benefit  or  advantage  which  rests  only  on  the  goodr^ill,  or 
kind  and  friendly^  feeling  of  others,  and  which,  of  course,  can  be 
wholly  lost  without  giving  rise  to  any  legal  right,  or  ground  of 
complaint.  This  simple  meaning  of  "  good- will "  we  take  to  be 
the  true  technical  and  legal  meaning  of  the  word.  Lord 
Eldon  defined  *  this  about  as  well  as  it  can  be  defined,  *  262 
when  he  said,  that  'Hhe  good-will  of  a  trade  is  nothing 
more  than  the  probability  that  the  old  customers  will  resort  to  the 
old  place ;"  although  this  definition  is  open  to  the  objection  that  it 
localizes  that  interest  which  we  call  good-will,  and  makes  it  alto- 
gether dependent  upon  place,  and  wholly  independent  of  per- 
sons. (5)  This  is,  nevertheless,  an  exact  statement  of  the  legal 
meaning  of  good-will.  It  is  a  hope  or  expectation,  which  may  be 
reasonable  and  strong,  and  may  rest  upon  a  state  of  things  that 
has  grown  up  through  a  long  period,  and  been  promoted  by  large 
expenditures  of  money.  And  it  may  be  worth  all  the  money  it 
has  cost,  and  a  great  deal  more ;  but  it  is,  after  all,  nothing  more 
than  a  hope,  grounded  upon  a  probability.  There  is  some  diffi- 
culty, no  doubt,  in  treating  this  hope  as  property  ;  but  if  that 
which  is,  in  fact,  a  valuable  interest  were  not  treated  as  one, 
injustice  would  be  done,  and  therefore  both  law  and  equity  treat 
the  good-will  of  a  business  as  a  valuable  pecuniary  interest,  (t) 

hy  certain  stipolations  entered  into  between  of  the  place  where  boBiness  has  been  carried 

the  parties-  at  the  time  of  the  one  relin-  on,  and  not  of  the  persons  hy  whom  it  has 

quishing  his  share  in  the  business ;  as  by  been  conducted.    It  is  in  this  sense,  only 

inserting  a  condition  that  the  withdrawing  that  good-will  is  recognized  hy  the  law  as 

partner  shall  not  carry  on  the  same  trade  a  pecuniary  interest.    Hence  the  sale  of  a 

any  longer,  or  that  he  shall  not  carry  it  on  trade  with  the  good-will  leaves  the  vendor 

within  a  certain  distance  of  the  place  where  at  liberty  to  set  up  the  same  trade  in  any 

tho  partnership  trade  was  carried  on,  and  other  situation.    Shackle  v.  Baker,  14  Yes. 

where  the  continuing  partner  is  to  carry  468 ;  Harrison  v.  Gardner,  2  Madd.  198 

it    on  upon  his  own  sole  and  separate  219 ;  Cruttwell  v.  Lye,  1  Rose,  123  •  16 

account."    Kennedy  v,  Lee,  8  Mer.  452.  Am.  Jur.  87,  92. 

(s)  Cruttwell  w.  Lye,  17  Ves.  885,  846.        (t)  Dougherty  r.  Van  Nostrand,  1  HoC 

This  definition,  as  we  have  above  intima-  Ch.  68 ;  Williams  v.  Wilson,  4  Sandf.  Ch. 

ted,  makes  good-will  local  and  an  incident  879.    As  to  how  fkr  a  name,  which  the 

18 
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although  it  differs  in  important  respects  from  tangible  property, 
or  legal  choses  in  action.  Thus,  it  cannot  be  valued^ as  a  separate 
property,  or,  at  least,  is  not  by  the  law,  although  it  often  is  by 
parties  themselves,  (u)  and  might  be  so  valued  without  difficulty 
in  equity,  although  it  is  said  that  a  contract  for  the  sale  of 
*  263  a  good-will  will  not  be  enforced  in  equity,  (v)  *  The  ex- 
ecutor of  a  deceased  partner  can  realize  the  share  of  the 
deceased  in  the  good-will,  only  when  he  can  compel  a  sale  of  the 
stock  and  premises,  and  then  the  good-will  goes  with  them,  (tc) 
For,  as  a  general  rule  by  the  conveyance  of  a  shop  or  store,  the 
.good-will  of  the  business  carried  on  in  it  passes,  although  noth- 
ing is  said  about  the  good-will,  (x)  And  if  an  executor  cannot 
compel  a  sale  of  the  premises,  or,  as  it  seems,  if  the  premises  are 
not,  in  fact,  sold,  the  executor  gets  no  advantage  from  the  good- 
will, for  that  remains  entirely  with  the  surviving  partners  who 
carry  on  the  same  business  in  the  same  place.  And  if  the  execu- 
tor attempts  to  use  the  name  of  the  old  firm,  in  such  wise  as  to 
secure  to  himself  a  portion  of  the  good-will,  it  is  said  that  he 
will  be  restrained  by  injunction,  (y)  But  this  can  only  apply, 
so  far  as  to  prevent  fraud  on  his  part.  If  he  continues  the  same 
business  in  another  place,  and  advertise  the  fact  that  he  is  the 
executor  of  a  partner,  and  carries  it  on  with  the  same  facilities 
and  the  same  advantage  to  customers  as  was  done  by  the  old  part- 
nership, there  is  certainly  no  right  in  the  surviving  partners,  who 
have  paid  nothing  for  the  good-will,  to  prevent  his  doing  so. 

From  these  and  similar  difficulties,  it  has  been  said  by  high 
authorities,  that  the  good-will  of  a  business  is  not  partnership 

firm  have  used  in  their  business,  and  have  can  recoyer,  yeiy  well,  we  won't  preyent 

made  yaluable,  may  be  treated  as  of  the  you ;  if  you  cannot,  yery  well  again ;  we 

nature  of  good-will,  see  post,  won't  assist  you."    Coslake  v.  Till,  1  Rus. 

(u)  Harrison  v.  Gardner,  2  Madd.  198.  876,  878;  Bozon  v.  Farlow,  1  Mer.  469. 

{v)  In  Baxter  v.  Connoly,  1  Jac.  &  W.  See  Shackle  t;.  Baker,  14  Ves.  468. 

680,  Lord  Eldon  said:  "The  court  cer-  {w)  Crawshay  v.  Collins,  16  Yes.  224, 

tamly  will  not  execute  a  contract  for  the  227 ;  Featherstonhaugh  v.  Fenwick,  17  id. 

sale  of  a  good-will,  at  the  same  time  it  809,  812;  Dougherty  v.  Van  Nostrand,  1 

will  not  ei]join  against  any  proceeding  at  Hoff.  Ch.  70. 

law  under  such  an  agreement.    Suppose,  (x)    Chissam  v.    Dewes,  6  Russ.  29. 

for  instance,  there  is  a  contract  for  tlie  See  Kennedy  v.  Lee,  3  Meriy.  441,  462. 

good- will  of  a  shop ;  it  cannot  be  con-  (y )  Lewis  v.  Langdon,  7  Sim.  421.    See 

yeyed,  and  the  court  would  say,  go  and  Staats  v.  Hewlett,  4  Denio,  669. 
make  what  you  can  of  it  at  law ;  if  you 
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property,  and  remains  wholly  with  the  surviving  partners,  (z) 
We  cannot  but  think,  however,  that  an  American  decision  affirm- 
ing it  to  be  partnership  property,  and  capable  of  division, 
*  rests  on  better  reason,  (a)  And  it  would  always  be  in  *  264 
the  power  of  equity  to  ascertain  its  value,  by  evidence 
offered  to  a  Master ;  or,  at  last,  if  there  can  be  no  agreement,  by  a 
sale  of  the  good-will,  and  if  that  be  inseparable  from  the  shop  or 
store,  then  that  might  be  sold  also,  for  this,  if  for  no  other  reason. 
It  has  been  held,  in  another  American  case,  that  a  receiver  of  a 
partnership  may  be  directed  by  the  court  to  carry  the  business  on, 
in  order  to  preserve  a  valuable  good-will.  (6) 

A  distinction  has  been  taken  in  this  respect  between  the  good- 
will of  a  partnership  in  trade,  and  that  of  a  professional  partner- 
ship. Lawyers  or  physicians  may  become  partners;  but  the 
good-will  attached  to  such  a  firm  must  be  considered  more  as  a 
personal  than  as  a  local  thing,  (c)  It  is  not  a  probability  that 
the  old  customers  will  go  to  the  old  place,  but  to  the  same  per- 
sons, wherever  they  may  be.  And  if  one  died,  it  would  be  very 
hard — as  has  been  said  by  an  English  equity  judge — to  require 
the  other  to  give  up  his  business  and  sell  out,  in  order  to  deter- 
mine the  value  of  the  good-will,  (ji)    And  probably  the  business- 

[z)  In  Hammond  v.  Douglas,  6  Yes.  very  thing  which  w«a  considered  by  the 

689,  the  Lord  Chancellor,  Loughborough,  Yice-Chancellor  in  7  Sim.  421  to  be  beyond 

"  was  clearly  of  opinion,  that  upon  a  part-  the  power  of  equity,  and  therefore  to  show 

nership  without  articles  the  good-will  sur-  that  the  good-will  of  a  business  could  not 

viyes ;  and  a  sale  of  it  cannot  be  compelled  belong  to  the  firm,  but  remained  to  the 

by  the  representatives  of  the  deceased  surrivor.  See  Williams  r.  Wilson,  4  Sandf. 

partner;  bemg  the  right  of  the  surviyor,  Gh.  879. 

which  the  law  gives  him  to  carry  on  the  (c)  Though,  for  the  reason,  stated  in 
trade.  It  Is  not  partnership  stock,  of  which  the  text,  there  is  properly  speaking  no 
the  executor  may  compel  a  division."  good-will  belonging  to  professional  part- 
See  Lewis  V,  Langdon,  7  Sim.  421.  Chan-  nerships,  yet  it  is  very  common  for  attor- 
ceUor  Kent  gives  his  sanction  to  this  doc-  neys,  solicitors,  physicians,  &c.,  to  agree, 
trine ;  8  Kent,  Comm.  [64] ;  and  though  upon  selling  out,  to  secure  their  customers 
it  was  doubted  by  I/ord  Eldon  in  Craw-  to  those  who  succeed  them.  The  policy 
shay  o.  Collins,  16  Yes.  224,  227,  yet  this  of  sanctioning  agreements  of  this  character 
doubt  has  been  considered  overruled  by  has  been  doubted.  But  their  validity  is 
the  case  of  Lewis  v,  Langdon,  supra,  not  questioned,  though  equity,  it  seems, 

(a)  Dougherty  v.  Yan  Nostrand,  1  Hoff.  will  not  specifically  enforce  them.     Can- 

Ch.  68.  dler  v.  Candler,  Jac.  281 ;  Whittaker  v. 

(6)  Marten  v,  Yan  Schaick,  4  Paige,  Howe,  8  Beav.  889, 898 ;  Bozon  v.  Farlow, 

479.    The  court  directed  the  receiver  to  1  Meriv.  469. 

carry  on  the  business  in  this  case ;  the  (d)  Farr  v.  Fearce,  8  Madd.  78.    Here, 
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office  which  successful  lawyers  or  physicians  had  occupied  would 
bring  but  little  more  for  their  occupancy.  There  are  instances 
which  might  fall  between  these  in  this  respect.  The  business  of 
an  apothecary,  in  this  country,  is  almost  altogether  commercial. 

In  England,  it  is,  in  great  proportion,  the  business  of 
*  265    a  medical  *  practitioner.     Here,  therefore,  the  good-will 

might  be  a  treated  as  a  commercial  one ;  there,  as  a  pro- 
fessional one.  (e) 

8.   Of  the  Trade  Name. 

The  question  of  the  right  to  use  a  trade  name  has  come  before 
the  courts,  and  it  would  seem  that  this  could  not  be  treated  as  of 
the  nature  of  good-will,  or  as  a  valuable  interest  which  the  court 
could  recognize  and  protect,  mainly  from  the  want  of  adequate 
power  in  a  court.  (/)  But  of  late  years  new  and  excellent  princi- 
ples and  rules  have  been  adopted  in  England  and  in  this  country, 
in  respect  to  trade-marks.  They  are  considered  property,  so  far 
that  parties  using  them  falsely  and  injuriously  are  now  certainly 
liable  in  damages  to  those  who  have  a  right  to  them,  and  equity 
will  restrain  this  unlawful  use.  (^)     We  cannot  but  think  that 

Farr  &  Pearce  had^1)een  partners  in  the  270,  2S2,  it  is  held  that  a  newspaper  is 

business  of  surgeon,  apothecary,  &c.,  under  subject  to  the  same  rule  as  a  commercial 

articles.    Sir  John  Leach,  V.  C,  said:  partnership. 

''  When  such  partnerships  determine,  un-  {J)  See  Lewis  v.  Langdon,  7  Sim.  421 ; 
less  there  be  stipulations  to  the  contrary,  Webster  v.  Webster,  8  Swanst.  490. 
each  must  be  at  liberty  to  continue  his  (g)  The  right  and  property  of  a  firm  to 
own  exertions ;  and  where  the  determina-  and  in  a  trade-mark,  are  of  course  the 
tion  is  by  the  death  of  one,  the  right  of  same  as  that  of  an  indiridual.  The  foU 
the  surviyor  cannot  be  affected.  Such  lowing  recent  cases  upon  the  general  sub- 
partnerships  are  very  different  from  com-  ject,  may  be  consulted  as  exemplifying 
mercial  partnerships."  Another  case  is  the  proposition  of  the  text.  Taylor  r. 
mentioned  by  Collyer  as  having  been  Carpenter,  2  Woodb.  &  M.  1,  11  Faige, 
decided  on  the  same  principles.  Spicer  292,  2  Sandf.  Ch.  608,  8  Story,  468; 
V.  James,  Rolls,  M.  T.  1880 ;  Collyer  on  Amoskeag  Manu&cturing  Co.  v.  Spear,  2 
Part.  §  164.  Sandf.  699;  Coato  v.  Holbrook,  2  Sandf. 
(e)  See  Farr  v.  Pearce,  in  preceding  Ch.  686;  Knott  v.  Morgan,  2  Keene,  213; 
note.  In  16  Am.  Jur.  87,  the  good-will  of  Rodgers  v.  Nowell,  6  C.  B.  109,  17  Eng. 
a  newspaper  establishment  is  considered  L.  &  £q.  68, 146 ;  Farina  r.  Silverlock,  89 
to  stand  on  the  same  footing  as  the  good-  Eng.  L.  &  Eq.  614.  The  cases  are  well 
will  of  a  professional  business.  See  Keene  collected  and  examined  in  note  to  2  Kent 
V.  Harris,  cited  in  17  Yes.  888,  842.  And  (9th  ed.),  [872].  See,  also,  6  West.  L.  J. 
in  Holden  v.  M'Makin,  1  Pars.  Sel.  Cas.  887. 
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this  right  partakes  so  much  of  the  nature  of  good-will,  that  it  will 
he  included  within  that  term,  or  otherwise  recognized  and  pro- 
tected by  courts,  if  they  have  power  to  do  so.  (A)  Of  copyrights 
and  patent  rights  no  question  is  made ;  they  often  form  a  valu- 
able portion  of  the  stock  and  of  commercial  partnerships,  (i) 


It  is  said  in  some  cases,  and  in  text-books  of  high  authority, 
tliat  each  partner  has  a  lien  on  the  common  property, 
first  to  *  secure  the  payment  of  the  common  debts,  for  *  266 
which  each  partner  is  liable  in  solido,  and  then  to  secure  to 
him  his  own  share  in  the  partnership  property,  after  the  debts 
are  all  paid.  And  it  is  also  said  that  this  lien  may  be  followed 
out,  and  made  to  attach,  in  some  cases,  to  the  proceeds  of  part- 
nership property,  which  has  been  wrongfully  sold.  We  should 
consider  this  topic  here,  but  it  is  closely  connected  with  another 
principle  generally  stated  with  it ;  namely,  that  it  is  through  this 
lien  that  the  right  of  creditors  of  the  partnership  to  the  prop- 
erty of  the  partnership,  as  pledged  to  the  payment  of  their  debts 
is  to  be  worked  out. 

This  is  much  the  most  important  aspect  of  this  topic  of  lien,  in 
a  practical  point  of  view ;  and  regarding  the  doctrine  of  lien  as 
of  more  moment  to  the  creditors  than  to  the  partners  themselves, 
we  defer  the  consideration  of  it  until  we  treat  of  the  rights  and 
remedies  of  third  persons  against  the  firm.  And  then  we  shall 
state  our  dissent  from  some  of  the  views  frequently  expressed  of 
this  lien,  and  endeavor  to  show  how  it  needs  to  be  qualified  or 
modified  before  it  can  harmonize  with  the  law  of  partnership,  or 
the  general  law-merchant. 

{h)  In  Hine  v,  Lart»  10  Jur.  106,  it  (t)  Parkhurst  v.  Ejnsman,  1  Blatchf.  C. 

seems  to  haye  been  considered  by  the  C.  488,  496 ;  Penniman  v.  Munson,  26  Yt. 

court  that  a  trade-mark  was  partnership  164  ;  LoTell  v.  Hicks,  2  Yomige  &  C. 

property.  .  See  Lewis  v.  Langdon,  7  Sim.  481. 
421 ;  cmte,  ^  *265  and  notes. 
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CHAPTER  Vm. 

OK  THE  BEMEDIES  OF  PARTNERS  INTER  SB. 

SECTION    I. 

GENXRAIi  CONSIDERATIONS. 

The  relation  of  partners,  and  the  legal  status  of  a  partnership, 
are  peculiar,  and  the  remedies  which  each  partner  has  against 
another  are  equally  so,  and  it  is  sometimes  difficult  to  define 
them.  A  partnership  is  not  a  corporation,  nor  a  legal  person ; 
and  yet  the  conmion  law  yields  so  far  to  the  reasons  and  necessi- 
ties of  the  law-merchant,  as  to  consider  the  partnership  as  a 
quasi  corporation,  or,  at  least,  to  recognize  it  as  having  some  kind 
and  measure  of  personality.  Perhaps,  it  might  be  better  if  our 
law,  like  the  Scotch  law  (founded  on  the  civil  law),  carried  this 
personality  so  much  farther,  as  to  permit  actions  by  or  against 
the  firm  without  reference  to  the  individual  partners,  (a)  In 
Illinois,  it  has  been  held  that  under  the  attachment  act  of  that 
State,  a  copartnership  may  be  sued  by  their  firm  name,  and  a  gar- 
nishee proceeded  against  in  the  same  way.  (^aa)  The  same  power  is 
given  by  statute  in  some  other  States,  (aaa)  In  some  instances,  it 
might  be  useful  and  safe  to  permit  (as  the  Scotch  law  permits)  (i)  a 
partner  to  proceed  against  a  partnership,  or  the  firm  against  a 
partner,  much  as  may  be  done  in  the  case  of  a  corporation. 
Nothing  of  that  kind  is  known  to  the  common  law ;  and  it  may 
be  that  equity  has  now  established  principles  and  methods  which 
practically  answer  as  well.  But  in  equity  an  action  to  recover  for 
money  misappropriated  by  a  partner,  should  make  the  defaulting 
partner  a  party.  (55)    In  this  country,  where  equity  and  law  have, 

(a)  2  Bell  Comm.  Bk.  7,  V.  p.  610.  (b)  Ibid. 

{aa)  U.  S.  Express  Ck>.  v.  Bedbury,  84  (66)  Atkinson  v.  Mackreth,  Law  Bep. 

m.  459.  2  Eq.  670. 
{aaa)  Stuart  v.  CJorning,  82  Ck>nn.  106. 
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in  many  States,  approached  closely  together,  and  seem  to  be  tend- 
ing towards  unity,  there  may  be  still  less  need  of  any  remedies  in 
addition  to  those  now  made  use  of.  But  many  questions  in.  the 
use  of  these  remedies  certainly  demand  better*  and  more  certain 
answers  than  can  now  be  made.  They,  however,  can  be  given 
authoritatively  only  by  adjudication,  or  by  legislation. 

*  As  a  general  rule,  the  law  will  not  take  cognizance  of  *  268 
questions  which  relate  to  the  partnership  between  living  part- 
ners, (c)  The  reasons  for  this  are  substantial  and  of  much  weight. 
One  is,  that  if  a  partner  calls  on  another  to  acknowledge  or  satisfy 
any  claim  in  which  the  partnership  is  interested,  the  plaintiff  will 
either  prevail  and  recover  damages  to  which  he  must  himself 
eventually  contribute,  or  be  defeated,  and  perhaps  be  obliged  to  pay 
to  the  defendant  something  which  gives  the  plaintiff  a  right  to  call 
at  once  on  the  defendant  to  refund  a  part  of  what  he  pays.  (eT) 
The  second  reason  is  little  more  than  a  development  or  conse- 
quence of  the  first.  It  is,  that  no  partner  has  a  several  and 
personal  claim  on  any  other  partner  for  any  matter  in  which  the 
partnership  is  interested,  because  neither  can  the  partners  be 
separated,  all  being  interested  both  as  plaintiffs  and  as  defendants, 
nor  can  any  claim  or  item  of  claim  be  separated  from  the  other 
interests  of  the  partnership.  One  partner  may  to-day  pay  much 
more  or  much  less  than  the  sum  which  would  fall  upon  him  to 

(e)  Or  as  the  rule  is  laid   down   by  action  against   the    partnership  for   the 
Abbott,  G.   J.  :    "  One    partner   cannot  amount  of  his  expenditures,  because  he 
maintain  an  action  against  his  copartner  cannot  be  both  plaintiff  and  defendant  of 
for  work  and  labor  performed,  or  monej  record ;  nor  against  his  copartners,  for  the 
expended  on  account  of  the  partnership."  reason  stated  hereafter  in  the  text,  that 
Holmes  v.  Higgins,  1  B.  &  C.  76.    It  is  until  an  account  of  the  partnership  con- 
imneoessary  to  adduce  here  the  numerous  cems  is  taken,  it  is  impossible  to  tell 
authorities  upon  this  point;  for,  as  is  said  whether  he  is  really  a  debtor  or  creditor 
hereafter,  the  whole  of  this  section  consists  of  the  other  partners.    But  after  a  trial 
simply  in  a  statement  of  the  exceptions  to  and  verdict  for  the  plaintiff,  it  is  too  late 
the  general  rule.    We  have  already  seen  for  the  defendant  to  object  that  the  subject- 
that,  for  his  personal  services  in  the  affiurs  matter  of  the  suit  was  a  copartnership 
of  the  partnership,  as  a  general  rule,  no  contract  between  him  and  the  plaintiff, 
partner  is  entitled  to  compensation,  even  The  objection  should  be  made  at  the  trial, 
as  an  item  of  account  between  the  part-  Smith  v.  Allen,  18  Johns.  246.    See  Gom- 
ners.     For  his  advances  and  outlays  in  ersall  v.  Gomersall,  14  Allen,  60;    and 
behalf  of  the  firm,  each  partner  is,  indeed,  Crottes  v.  Frigerio,  18  Louis.  Ann.  288. 
entitled  to  the  proper  credits,  whenever  (d)  Milbum  v,  Codd,  7  B.  &  G.  419, 
the  partnership  accounts  are  made  up.  421. 
Bat  we  shall  see  Uiat  he  can  maintain  no 
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pay,  in  proportion  either  to  the  numbers  of  the  partners,  or  to  his 
share  or  interest  in  the  concern.  But  yesterday  he  may  have 
done  just  the  reverse  ;  and  the  charge  or  credit  of  yesterday  must 
be  brought  into  connection  with  the  charge  or  credit  of  to-day, 
before  it  can  be  ascertained  whether  he  has  paid  too  much  or  too 
little,  and  therefore  whether  he  may  claim  of  the  other  partners, 
or  they  of  him.  But,  to  settle  this  question  finally  and  justly,  the 
charges  and  credits  of  all  other  days,  and  not  only  so,  but 
*  269  of  all  *  the  other  partners,  must  be  taken  into  considera- 
tion, before  it  can  be  ascertained  whether  the  plaintiff  has 
a  valid  claim  against  the  defendant,  (e) 

The  objections  to  the  cognizance  by  law  of  the  claim  of  a  part- 
ner against  a  partner  on  partnership  account,  resolve  themselves 
into  this.  The  balance  against  every  partner,  on  partnership 
account,  is,  like  every  other  debt  to  the  partnership,  a  part  of  the 
stock  or  property  of  the  partnership;  all  this  is  first  bound  to 
the  debts  of  the  firm,  and  after  these  are  paid,  it  all  belongs  to 
the  partners  severally  in  due  proportion.  No  one,  therefore,  can 
make  good  his  separate  claim  or  title  to  one  of  these  debts  or 
balances,  any  more  than  he  can  to  the  separate  debt  of  any  cred- 
itor of  the  firm  or  a  severed  portion  of  the  merchandise.  There 
is,  indeed,  no  separate  claim  until  adjustment  of  all  the  claims; 
and  therefore  no  ground  for  maintaining  such  a  suit  at  law. 

It  may  be  said  that  there  is,  in  fact,  in  each  partner  a  kind  of 
latent  but  vested  interest  in  his  share,  and  a  proportionate  claim 
against  every  partner  who  withholds  his  share;  and  that  the  pro- 
cess of  account  and  adjustment  gives  no  title,  but  only  ascertains 
its  extent  and  measure.  Something  like  this  is  true ;  and  equity 
proceeds  on  principles  not  very  different  But  the  common  law 
cannot,  for  the  reason  that  it  has  no  methods  nor  processes  by 
which  it  could  cause,  or  regulate,  or  recognize  the  account  and 
adjustment  necessary  to  define  the  personal  claim  of  each  partner. 
Certainly  it  cannot  do  this  as  easily  and  as  completely  as  equity 
can  do  it;  and  this  is  substantially  the  reason  why  equity  has 
jurisdiction  over  all  cases  of  this  kind.  (/) 

(«)  Lord  Chancellor  Cottenham  explains  26  Barb.  180;   Morin  v.  M^^tin,  26  Mil. 

the  disability  of  partners  to  sue  each  other  860 ;  Hammond  v.  Hammond,  20  Ga.  666 ; 

in  Richardson  v.  Bank  of  England,  4  Mjlne  Wiggin  v.  Gommings,  8  Allen,  168. 
&  G.  171,  172.     See  Francisco  v.  Fitch,       {/}  "It  is  a  general  rule,  that  between 
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*The  limits  between  legal  and  equitable  jurisdiction  in  *270 
relation  to  questions  arising  under  partnership  are,  on  the 
whole,  sufficiently  well  defined,  although  there  are  some  questions 
upon  which  an  unfortunate  degree  of  obscurity  still  rests.  We 
will,  in  the  first  place,  consider  those  cases  of  which  courts  of  law 
take  cognizance,  and  then  those  which  are  referred  to  equity. 


SECTION  II. 

OF      QXTESnOKS     BETWEEN    PABTNERS     OF     WHICH     COX7BTS     OF      LAW    TAKE 

COGKIZA27CE. 

1.   Of  Demandi  Distinct  from  the  Affairs  of  the  Partnership. 

While  the  accounts  of  the  partnership  remain  unadjusted,  one 
partner  cannot  recover  of  the  other  any  money  received  on  partner- 
ship account.  (Jf^  But  partners  may  sue  their  partners,  or  be 
sued  by  them,  on  any  matter  not  connected  with  the  partnership, 
as  freely,  and  in  precisely  the  same  way,  as  if  they  were  not  part- 
ners; for  the  plain  reason,  that,  outside  of  the  partnership,  they 
are  not  partners.    Nor  does  it  make  any  difference  whether  this 

partners,  whether  thej  are  bo  in  general  execution  of  the  deed,  and  whether  the 

or  for  a  particular  transaction  only,  no  ac-  sum  has  heen  reduced  in  any  and  what 

count  can  be  taken  at  law."    Per  Abbott,  degree  by  the  intermediate  gains  of  the 

C.  J.,  in  Borill  v,  Hammond,  6  B.  &  G.  partnership  business.     Such  an  account 

149,  161.     And  in  Rogers  v,  Rogers,  1  cannot  be  taken  bj  a  jury,  and  conse- 

Hall,  891,  it  was  expressly  held,  that  a  quently  no  issue  could  be  taken  on  the 

court  of  law  cannot  take  jurisdiction  of  debt    on    which   the    defendants    rely." 

accounts  between  partners.    See  Harvey  "  The  short  objection  to  this  application 

V.  Crickett,  6Maule&S.  886,  840;  Smith  is,"  said  Chambre,  J.,  ''that  the   court 

V.  Barrow,  2  T.  R.  476,  478 ;  Nugent  v,  cannot  direct  a  partnership  account  to  be 

Locke,  4   Cal.  818;    McEnight  v.  Mc-  taken  without  assuming  a  jurisdiction  that 

Cutchen,  27  Mis.  486.     In  De  Tastet  v.  does  not  belong  to  it.    Chapman  r.  Eoops, 

Shaw,  1  B.  &  Aid.  664,  669,  Lord  Ellen-  8  B.  &  P.  289;  Parker  v.  Pistor,  id.  288. 

borough,  G.  J.,  deliyering  the  opinion  of  See  Judd  v,  Harris,  6  Yt.  185;  Spear  v, 

the  court,  said :  "  The  only  mode  in  which  Newell,  18  id.  288 ;  Beach  v.  Hotchkiss,  2 

a  fiust  can  be  controyerted  in  an  action  at  Conn.  426. 

law,  namely,  by  taking  an  issue  to  be  The  action  of  account  may  be  brought 

tried  by  a  jury,  is  impracticable  in  the  between  partners  whereyer  that  action  is 

present  case ;  because  the  debt  constitutes  in  use ;  but  it  seems  properly  applicable 

an  item  in  a  partnership  account ;  and  the  only  where  the  partnership  has  come  to  an 

partnership  account  must  be  taken  in  order  end.    1  Story  £q.  §§  669-666. 

to  ascertain  how  much  was  due  at  the  (ff)  Smith  v.  Smith,  88  Mo.  667. 
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personal  and  separate  contract  or  debt  becomes  afterwards  con- 
nected with  the  partnership,  or  is  so  at  the  time  in  *the  intention  of 
the  parties,  if  it  be  not  on  account  of  the  partnership,  so  as  to  in- 
volve all  the  partners.  Thus,  if  one  partner,  who  has  taken  more 
than  his  proportion  from  the  partnership,  and  therefore  has  a  large 
debit  against  him  on  the  partnership  books,  wishes  to  reduce  this 
debit,  and  borrows  money  from  another  partner  confessedly  to  be 

paid  to  the  partnership  in  reduction  of  this  debit,  the  bor- 
*271    rower  is  bound  personally  to  the  lender,  and  the*  lender 

can  sue  personally  the  borrower.  And  if  a  partner  sues  a 
partner  on  any  independent  and  several  indebtedness,' the  defend- 
ant cannot  set  set  off  or  recoup  any  alleged  balance  which  he  claims 
that  he  should  have  against  the  plaintiff,  on  partnership  account, 
when  that  account  shall  be  hereafter  settled  find  balanced,  (g) 

So,  too,  a  partner  can  sue  a  partner  on  any  contract  or  transac- 
tion arising  before  the  partnership,  although  referring  to  the  part- 
nership. (A)  Thus,  if  one  proposed  partner  borrow  money  of 
another,  to  be  advanced  by  the  borrower  as  a  part  of  his  contribu- 
tion to  the  stock  of  the  partnership,  the  borrower  is  liable  at  law 
personally  to  the  lender,  whether  the  money  so  borrowed  is  so 
used  and  applied  by  the  borrower  or  not.  (i) 

{g)  IveB^v.  Miller,  19  Barb.  196.    See  on,  8  Johns.  Ch.  862;  Bailey  v.  Starke,  1 

Roberts  v.  Fitler,  18  Fenn.  State,  266;  Eng.  191;  Blernan  v.  Brashes,  14  Misso. 

Molony  v.  Davis,  48  id.  612.  24 ;  French  v.  Stjring,  2  C.  B.  h.  s.,  40 

ih)  Goddard  v.  Hodges,  8  Tyrw.  209.  Eng.  L.  &  £q.  2744     See  Collamer  v. 

Where  the  plaintiff  contracted  to  do  cer-  Foster,  26  Vt.  764 ;  Fool  v.  Delancy,  11 

tain  work  for  a  joint-stock  company  for  Misso.  670;   Currier  v.  Rowe,  46  N.  H. 

a  given  sum,  and  afterwards  caused  his  72. 

name  to  be  inserted  in  the  books  of  the  The  above  cases  show  that  if  A.,  enter- 
company  as  a  holder  of  shares  therein ;  ing  into  partnership  with  B.,  at  B.'s  re- 
keld,  that  this  did  not  afiect  his  right  to  quest  advances  for  him  the  amount  of 
sue  the  company  in  respect  of  the  prior  capital  B.  has  agreed  to  contribute  to  the 
contract.  Lucas  v.  Beach,  1  Scott,  N.  B.  joint  flmds,  this  is  a  loan  of  money  by  A. 
860,  1  Man.  &  G.  417.  See  Holmes  t;.  to  B.,  and  constitutes  a  debt,  arising  pre- 
Higgins,  1  B.  &  C.  74 ;  Fox  v.  Clifton,  6  vious  to  the  partnership,  which  A.  may 
Bing.  776;  Howell  v,  Brodie,  6  Bing.  recover  at  law  pending  the  partnership, 
N.  C.  44 ;  Cheny  v.  Clark,  8  Vt.  481 ;  and  though  the  partnership  accounts  are 
Currier  v.  Webster,  46  N.  H.  226.  unsettled.  See,  also,  Williams  v,  Henshaw, 

(i)  Helme  v.  Smith,  7  Bing.  714,  opinion  11  Fick.  84.    And  if  persons  enter  into 

of  Farke,  J. ;  Ex  parte  Notley,  1  Mont.  &  partnership,  and  pay  in  their  respective 

A.  46 ;  Elegie  t;.  Webster,  6  M.  &  W.  618 ;  contributions,  one  of  them  cannot  now 

Bumpass  v.  Webb,  1  Stewart,  19 ;  Scott  recover  back  his  share  from  the  others, 

V.  Campbell,  80  Ala.  728 ;  Duncan  v,  "Ly-  though  the  concern  prove  a  losing  one 
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So,  too,  if  the  contraot  or  transaction  arise  after  the  termination 
of  the  partnership,  although  it  have  a  reference  to  it,  an 
action  at  *law  is  still  maintainable.  O)  Thus,  if  there  *272 
were  three  partners,  and  the  partnership  is  dissolved  by 
consent,  and  there  is  a  charge  against  one  of  them  for  a  thousand 
dollars,  and  he  borrows  money  from  another  partner  to  pay  it,  and 
does  so  pay  it,  the  lender  can  sue  the  borrower,  although  the 
accounts  are  unsettled,  and  it  is  uncertain  where  the  final  balance 
will  lie  or  what  it  will  be.  (1e)    But  if  in  such  a  case,  the  accounts 

and  is  abandoned.    The  shares  of  all  the  two  partners,  and  if,  after  dissolution,  Ij 
partners  are  now  only  subject  to  an  ao-  the  misconduct  of  one,  the  rest  are  corn- 
count    See  opinion  of  Cockbum,  G.  J.,  pelled  to  pay  money  to  third  parties,  it  is 
in  French  v,  Styring,  tupra ;  Nockels  v,  important  to  ascertain  whether  sach  pay- 
Crosby,  8  B.  &  C.  819,  824,  opinions  of  mentis  made  out  of  a  joint  fund  or  by  the 
Hohroyd  and  littledale,  JJ.     See,  also,  several  contributions  of  each ;  for,  after 
Gale  V.  Leckie,  2  Stark.  107 ;  Townsend  dissolution,  there  is  generally  no  joint 
V.  Goewey,  19  Wend.  424;  Manning  v.  stock  or  ftmd,  and  if  such  payment  is 
Wadsworth,  4  Md.  69 ;  Rockwell  v.  Wild-  made  by  an  aggregate  of  the  several  funds 
er,  4  Met  661 ;  Wright  v.  Mickie,  6  Gratt  of  the  contributing  partners,  then  each 
864 ;  Robinson  v.  Mcintosh,  8  £.  D.  Smith,  contributor  must  bring  a  separate  action 
221.     It  has  been  said,  that  it  is  not  for  the  amount  of  his  advance,  because 
competent  for  partners  to  agree  in  their  qyoad  that  payment  the  contributors  are 
articles  that  such  person  as  a  minority  of  not  partners.     See  Osborne  v.  Harper, 
them  shall  afterwards  appoint  shall  have  supra;  Graham  o.  Robertson,  2  T.  R.  %2 ; 
the  power  to  sue  in  his  own  name  for  Brand  v.  Boulcott,  8  B.  &  P.  286 ;  Kelby 
moneys  agreed  to  be  contributed  by  each  v.  Steel,  6  Esp.  194 ;  Manahan  v.  Gibbons, 
partner  to  the  general  ftind.    Fortune  v.  19  Johns.  109, 112,  426 ;  Doremus  v.  Sel- 
Brazier,  10  Ala.  791.    But  we  have  much  den,  id.  218. 

doubt  of  this.     See  post,  p.  *276,  and       Of  the  foregoing  cases,  it  is  to  be  ob- 

note  (m).  served,  that  the  parties  were  not  partners 

(/)  Causes  subsequent  to   dissolution,  at  the  time  of  action  brought;  that  the 

fit>m  which  a  right  of  action  between  part-  cause  of  action  accrued  subsequently  to 

ners  may  arise,  may  be  such  as  originate  dissolution ;  and  that  the  subject-matter  of 

solely  in  the  relations  of  partners  to  thurd  the  suit  was  in  no  way  connected  with  the 

persons.    Osborne  v.  Harper,  6  East,  226 ;  partnership  nor  with  the  partnership  ao- 

Wright  17.  Hunter,  1  East,  20,  6  Ves.  792.  counts.    See  Milbum  v.  Codd,  7  B.  &  G. 

See  Butcher  v.  Forman,  6  Hill,  688.    See  419.    Though  the  plamtiff  and  defendants 

Wright  V.  Gumpsty,  41  Fenn.  102,  where  had  ceased  to  be  partners,  and  the  cause  of 

the  plainttfTand  defendant  dissolved  part-  action  had  accrued  after  their  dissolution, 

nershlp,  but,  before  the  formal  and  public  yet  the  subject-matter  of  the  suit  was 

dissdution,  the  defendant  contracted  large  deemed  to  be  properly  an  item  of  the  un- 

debts  in  the  name  of  the  old  firm,  which  settled  partnership  accounts,  and  the  plain- 

tiie  plaintiff  paid.    Hdd,  that  the  plaintiff  tifTs  action,  therefore,  not  maintainable, 

might  recover  the  amount  in  an  action  See  De  Jamette  v.  McQueen,  81  Ala.  280. 
against  the  defendant  as  money  paid  to       (k)  A.  &  B.  dissolved  partnership,  and 

his  use.    Hutton  v.  Eyre,  6  Taunt  289, 1  A.  assumed  the  possession  and  entire  con- 

Marah.  608.    But  if  there  are  more  than  trol  of  the  partnership  stock  in  trade.    In 
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are  all  adjusted  and  balanced,  and  it  is  certain  that  the  lender 
owes  the  boi^rower,  as  partner,  on  this  final  balance,  what  he  thus 
owes  might  be  applied  by  way  of  set-oflF  to  the  lender's  action. 
But  not  unless  the  accounts  are  settled.  (Z)  In  a  suit  between 
partners,  the  account  books  of  the  firm,  although  maccurately 
kept,  are  admissible  evidence  against  a  partner  having  access  to 
them.  (II) 

If  one  partner  sells  his  separate  property  to  his  partner,  this 
does  not  make  it  partnership  property,  and  the  seller  may  sue 

the  buyer  for  the  price,  at  law.  (Ill) 
*  273       *  If  the  parties  to  a  debt  or  contract  can  be  considered  in 

reference  to  it  as  only  joint  sureties,  or  joint  contract- 
ors, (m)  or  connected  in  any  other  way  than  as  partners,  (n)  tlie 
disability  of  partnership  does  not  apply,  although  they  may  be 
partners  generally,  (o) 

disposing  of  the  goods,  he  sold  a  part  of  per  B&yXey,  J. ;  Blackett  v.  Weir,  6  B.  & 

them  to  B.,  who  signed  a  bill  of  sale,  ao-  C.  886,  388 ;  Batard  v.  Hawes,  2  Ellis  & 

knowledging  the  purchase  of  A.    Hdd,  B.  287. 

that  A.  might  recover  the  value  of  the  (n)  If  a  person  is  only  a  nominal  part- 
goods  in  an  action  at  law  agiUnst  C.  Cas-  ner,  but,  from  being  held  out  as  a  partner 
well  t^.  Cooper,  18  Hi.  682.  The  plaintiff  to  third  persons,  is  obliged  to  pay  the 
and  three  other  persons  entered  into  part-  debts  of  the  firm,  he  may,  in  an  action 
nership  for  a  single  adventure,  the  plaintiff  against  the  actual  partner,  show  the  true 
furnishing  all  the  capital.  The  defendant  nature  of  his  relations  to  the  firm,  and  re- 
was  one  of  the  four  partners,  and  the  cover  the  whole  amount  he  has  been  com- 
adventure  being  closed,  and  the  firm  dis-  pelled  to  pay.  Latham  v.  Kenniston,  18  N. 
solved,  the  capital  was  deposited  with  the  H.  218.  In  like  manner,  if  persons  share 
defendant  for  the  plaintiff.  Held,  that  it  in  profits  in  such  a*way  that  they  are  part- 
thereby  became  the  individual  property  of  ners  quoad  third  persons,  but  yet  are  not 
the  plaintiff,  and  could  be  recovered  by  partners  inter  se,  there  ia  nothing  to  pre- 
lum of  the  defendant  Myers  v.  Winn,  16  vent  an  action  being  maintained  by  either 
HI.  186.  See  Warbritton  v.  Cameron,  10  against  the  other.  Hesketh  v,  Blanchard, 
Ind.  802 ;  Rockwell  v.  Wilder,  4  Met.  662 ;  4t  East,  144. 

Boache  v.  Pendergrast,  8  Harris  &  J.  88 ;  As  to  a  distinction  between  ~a  general 

Chamberlain  v.  Walker,  10  Allen,  429.  and  a  special  partnership,  see  Galbraith  v. 

See  Wycoffv.  Pumell,  lOIowa,  882.  Moore,  2  Watts,  86.    See   Brigham    v. 

(/)  Ives  V.  Miller,  19  Barb.  196.    See  Eveleth,  9  Mass.  688 ;  Jones  v,  Harraden, 

Pool  V.  DeUmey,  11  Mis.  670;  Scott  v.  id.  640;  Gk>w  on  Part.    [79],  citing  Ab- 

Campbell,  80  Ala.  728;  Coleman  v.  Cole-  bott  v.  Smith,  2  W.  Bl.  947;  per  Lord 

man,  12  Rich.  Law.  (S.  C.)  188.  Kenyon,  Merryweather  v,  Nixon,  8  T.  B. 

(U)  Topliff  v.  Jackson,  12  Gray,  666.  816;  Graham  v.  Robertson,  2  id.  282; 

{Ul)  Elder  v.  Hood,  28  HI.  688.  Henries  v.  Jameson,  6  id.  666 ;  Evans  v, 

(m)  Bumell  v.  Mmot,  4  J.  B.  Moore,  Yeatherd,  2  Bing.  188 ;  Wilson  v.  Cutdng, 

840;  Helme  v.  Smith,  7  Bing.  709,  718,  4  Moore  &  S.  268;  Noel  v.  Bowman,  2 

714;  Hohnes  v.  Williamson,  6  Maule  &  Litt  46;  Wright  v.  Hunter,  6  Yes.  792. 

8.  168 ;  Ansell  v,  Waterhouse,  6  id.  890,  (o)  As  where  four  persons,  who  had 
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It  is  quite  clear  that  certain  particular  and  distinct  transactions 
may  be  separated  from  the  affairs  or  business  of  the  partnership 
by  the  agreement  of  the  parties.  (/?)  Then  those  persons  who  are 
concerned  in  this  separated  matter  are  not  as  partners  to  each 
other,  although  in  all  other  business  relations  they  remain  part- 
ners. And  it  may  be  added,  the  law  will  take  cognizance  of  any 
such  separated  transaction,  and  of  any  single  one  of  which  thei 
character  or  circumstances  are  such  as  to  indicate  that  the  mean- 
ing of  it  is,  that  one  partner  shall  pay  a  certain  sum  of 
money  to  *  another  partner  before  any  account  is  taken,  *  274 
which  money  is  not  to  be  carried  into  the  general  account 
when  that  is  taken,  (q) 

*  On  similar  grounds,  a  partner  caii  sue  a  partner  on  his  note,  or 
indorsement,  or  acceptance,  (r)    Nor  do  we  think  it  would  be 

acted  as  directors  of  a  proposed  railway  Fenner,  6  Smedes  &  M.  2i2;  Grigsby  v. 
company,  being  sued  for  debts  contracted  Nance,  8  Ala.  847 ;  Morrison  v.  Stock  well, 
on  account  of  the  concern,  jointly  retained  9  Dana,  172;  Lomas  v.  Bradshaw,  9  C.  B. 
an  attorney  to  defend  them  on  their  per-  620.  See  Teague  v.  Hubbard,  8  B.  &  C. 
Bonal  responsibility,  Ae/</,  that  one  of  the  845 ;  Case  v.  M&xey,  6  Cal.  276.  And, 
four,  who  had  paid  the  attorney's  bill,  was  where  it  is  ascertained  by  two  partners 
entitled  to  sue  the  others  for  contribution,  who  are  about  closing  their  concerns, 
Tindal,  C.  J. :  "If  these  four  persons  en-  that  a  balance  will  certainly  be  due  by  one 
tered  into  the  contract  with  the  attorneys  of  them  to  the  other  on  a  final  settlement, 
distinct  from  their  character  of  members  of  although  the  true  balance  cannot  at  the 
the  company,  it  appears  to  me  that  the  time  be  ascertained,  then  if  such  debtor 
case  does  not  fall  within  the  general  rule."  partner  gives  his  note  to  the  creditor  part- 
Edger  v.  Knapp,  6  Scott,  k.  r.  707,  712;  ner  for  a  sum  within  the  balance  which  it 
Boulter  v.  Peplow,  9  C.  B.  498 ;  Sedgwick  is  acknowledged  will  be  due  to  him  on  the 
q.  Daniell,  2  H.  &  N.  819.  final  settlement,  such  note  is  given  upon 

(p)  Coffee  V.  Brian,  10  J.  B.  Moore,  a  good  consideration,  and  is  equivalent  to 
841 ;  8  Bing.  64 ;  Cross  v.  Cheshire,  6  an  express  promise  to  pay  the  given  sum 
Exch.  48,  6  Eng.  L.  &  Eq.  617.  See  mentioned ;  wad  the  payment  of  such  note 
Cousten  v.  Burke,  2  Harris  &  6.  800, 803 ;  may  be  enforced  at  law,  though  the  bal- 
Collamer  v.  Foster,  26  Vt.  764 ;  Williams  ance  is  not  struck  between  them.  Rock- 
V.  Henshaw,  11  Pick.  88,  84;  Gibson  v.  well  v.  Wilder,  4  Met.  662.  See  Ives  v, 
Moore,  6  N.  H.  647 ;  Caswell  v.  Cooper,  Miller,  19  Barb.  196 ;  Pool  v.  Delaney,  11 
18  HI.  682.  Buckner  v.  Ries,  84  Mo.  867.  Misso.  670.  See  Gridley  v.  Dole,  4  Comst. 
The  nisi  prius  case  of  Robson  v.  Curtis,  1  486.  In  Van  Ness  v,  Forrest,  8  Cranch, 
Stark,  78,  seems  hardly  reconcilable  with  80,  it  was  held,  that  a  promissory  note, 
the  principle  of  the  foregoing  decisions.        given  by  one  partner  to  another  for  the 

{q)  See  the  language  of  Bayley,  J.,  in  use  of  the  copartnership,  will  sustain  an 
Jackson  v.  Stopherd,  2  Cromp.  &  M.  861,  action  in  the  name  of  the  promisee  against 
4  Tyrw.  880 ;  and  see  Finlay  v.  Stewart,  the  maker,  notwithstanding  the  connec- 
66  Penn.  St.  188.  tion,  and  that  the  money,  when  recovered, 

(r)  Preston  v.  Strutton,  1  Anst.    60;    would  belong  to  the  copartnership, 
^eale  v.  Turton,  4  Bing.  161 ;  Bonaffe  v. 
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competent  for  the  defendant  to  defeat  such  an  action  by  showing 
that  it  was,  in  fact,  on  partnership  account,  or  a  partnership  debt, 
because  this  would  vary  by  evidence  a  written  contract.  («^ 

So,  too,  if  a  partner  receives  a  sum  of  money  actually  belonging 
to  his  partner,  but  carries  the  same  to  partnership  account,  the 
partner  to  whom  the  money  belongs  may,  nevertheless,  sue  the 

partner  who  received  it.  (0  And,  in  general,  the  mere  fact 
*  275    that  *  a  transaction  is  entered  upon  partnership  books  or 

accounts  as  belonging  to  the  partnership,  will  not  prevent  a 
suit  by  the  partner  to  whom  it  actually  belongs ;  as  only  the  fact 
of,  and  not  the  appearance,  of  partnership  interest  could  defeat 

his  suit. 

If  there  be  a  firm  of  more  than  two  persons,  and  on  settlement 
one  is  found  to  have  withdrawn  more  than  his  share,  the  other  two 
may  have  a  joint  action  against  him  thereon,  but  neither  one  of  the 
other  two  can  sue  separately,  although  he  has  an  assignment  of  all 
the  rights  and  interests  of  his  associates  in  the  assets  of  the 
firm,  (tf) 

K  the  articles  of  partnership,  or  other  agreements  between  the 
partners,  are  under  seal,  covenant  will  lie  for  any  breach  of  the 

(s)   It    should  be   remembered,  with  arateusei  and  the  proportion  of  the  802.  in 

respect  to  negotiable  paper,  that  credit  is  moieties  between  them.    After  this,  the 

deemed  to  be  given  exclusively  to  those  trustees  transmitted  a  bill  of  exchange  to 

whose  names  appear  on  the  face  of  the  the  plaintiff  and  defendant  in  their  joint 

paper,  and  that  it  is  not  allowable  to  add  names,  and  the  defendant  alone  received 

parties  by  parol.    See  1   Pars,  on  Notes  the  money  under  the  title  of  Smith  & 

&  Bills  pp.  *  98,  *  102.  Barrow.    The  plaintifTs  proportion  of  this 

{t)  The  plaintiff,  and  Robert  Smith,  his  second  dividend,  so  fiir  as  related  to  his 

fkther,  had  been  in   partnership,  during  original  debt,  was  79^.  145.  Qd.    The  ques- 

which  time  one  Keate  became  indebted  to  tion  was,  whether  the  plaintiff  could  re- 

them  in  531/.    Robert  Smith  died,  leaving  cover  this  sum  from  the  defendant  in  an 

plaintiff  his  sole  executor.    Subsequently,  action  for  money  had  and  received  to  the 

the  plaintiff  took  the  defendant  into  part-  plaintiff's  use,  it  being  contended  for  the 

nership,  and  Keate  became  indebted  to  defendant  that  it  was  money  received  on 

these  two  in  the  further  sum  of  80/.    He  account  of  a  partnership  transaction,  and 

afterwards  became  involved,  and  his  effects  therefore  not  recoverable  in  the  present 

were  assigned  to  trustees  for  the  benefit  action.    Hdd,  that  he  could  maintain  this 

of   his    creditors.    Two  payments  were  action.    Smith  u.  Barrow,  2  T.  R.  476. 

made  in  the  course  of   distribution    at  See  Coflfee  v.  Brian,  10  J.  B.  Moore,  841, 

different  times.    Thefirst,  which  was  made  8  Bing.  4 ;  ante,  p.  *  271  and  notes ;  Cross 

to  the  plaintiff  and  defendant,  was  divided  v.  Cheshire,  7  Exch.  48,  6  £ng.  L.  &  Eq. 

between  them  according  to  their  several  617. 

proportions;  that  is,  the  proportion  of  the       («)  Wiggin  ».  Cummings,  8  Allen,  868. 
former  debt  of  681i.  to  the  plaintiff's  sep- 
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agreement  to  enter  into  partnership^  or  of  any  stipulation  for 
payment,  advances,  or  other  acts  for  setting  the  partnership 
into  operation,  although  subsequent  accounts  between  the  part- 
ners require  to  be  investigated  and  adjusted  in  a  court  of 
equity,  (t*) 

(u)  Yenning  v.  Leckiei  18  East,  7 ;  Ex-  one  of  them  coyenants  with  all  the  rest,  he 

parte  Notley,  1  Mont  &  A.  46 ;  Gloyer  v.  is,  in  that  respect,  several  from  them  all, 

Tnck,  24  Wend.  IM;  Terrill  v.  Richards,  and  they  all  joint  against  him."    Per  curiam 

I  Nott  &  McC.  20 ;  Williams  v.  Henshaw,  in  Thunblethorpe  v.  Hardesty,  7  Mod.  117 ; 

II  Pick.  81 ;  Ellison  v.  Chapman,  7  Blackf.  Yesey  v.  Mantell,  9  M.  &  W.  828 ;  Eccles- 
224;  Bailey  r.  Starke,  1  £ng.  191.  In  ton  v.  Clipsham,  1  Saund.  168 ;  Wright  v. 
like  manner,  covenant  will  lie,  subject  to  Michie,  6  Gratt.  864,  868 ;  Spencer  v,  Du- 
the  qualification  stated  in  the  text,  for  rant.  Comb.  116;  Saunders  v,  Johnson, 
the  breach  of  any  of  the  stipulations  in  Skin.  401 ;  Capen  v.  Barrows,  1  Gray, 
the  articles  of  partnership  after  the  part-  876.  It  was  held,  in  one  Massachusetts 
nership  has  actually  begun.  Glover  v,  case,  on  the  supposed  authority  of  an 
Tuck,  supra ;  Want  v,  Reese,  1  Bing.  18 ;  English  decision,  that  where  three  or  more 
Hatcher  v,  Seaton,  2  M.  &  W.  47 ;  Bed-  copartners  have  contributed  severally  and 
ford  V.  Brutton,  1  Scott,  261,  262 ;  M'Ar-  in  difierent  proportions  to  the  joint  stock, 
thur  V.  Ladd,  6  Ohio,  614,  621 ;  Duncan  v,  and  one  of  them  withdraws  from  the  co- 
Lyon,  8  Johns.  Ch.  861,  862 ;  Hayes  v.  partnership  in  violation  of  their  mutual 
Flowers,  26  Miss.  168 ;  Ridgway  v.  Grant,  agreement,  each  has  his  several  remedy 
17  HI.  117 ;  Manning  v.  Wadsworth,  4  Md.  for  a  breach.  Dunham  v.  Gillis,  8  Mass. 
70;  Hall  v.  Stewart,  12Penn.  State,  218;  462.  See  Thomas  v.  Fyke,  4  Bibb,  418. 
Capen  v.  Barrows,  1  Gray,  876.  But  cove-  But  Dunham  v.  Gillis  has  recently  been 
nant  does  not  lie  on  an  agreement  of  part-  overruled,  and  the  authority  of  the  case 
nership,  to  compel  the  payment  of  a  bal-  upon  which  it  was  decided  strongly  ques- 
ance  due  to  the  partnership  from  one  of  tioned,  in  Capen  v.  Barrows,  supray  by 
the  partners.  Niven  v.  Spickerman,  12  Metcalf,  J.,  in  delivering  the  opinion  of 
Johns.  401.  An  action  will  lie  between  the  court.  Though  partners  covenant, 
partners  for  the  breach  of  a  covenant  to  each  respectively  with  the  others,  and 
account.  And  in  the  simple  case  of  a  with  their  respective  executors,  adminis- 
single,  or  at  most  but  temporary,  breach  of  trators,  &c.,  upon  the  death  of  one  of  the 
partnership  covenants,  unless  the  bill  pray  partners,  a  covenantee,  his  right  of  action 
for,  and  there  are  just  groundslbr,  dissolu-  survives  to  his  co-covenantees.  Ecdeston 
tion,  equi^  will  not  interfere  by  injunction  v.  Cllpsham,  1  Saun.  163. 

or  othervrise,  but  will  leave  the  injured  As  in  actions  of  covenant  between  part- 
party  to  his  action  of  covenant,  as  the  ners,  so  in  actions  upon  simple  contracts, 
more  appropriate  remedy.  Marshall  v.  each  partner  is  regarded  as  contracting 
Colman,  2  Jac.  &  W.  266.  with  the  rest,  excluding  himself,  and  may 
£ach  partner,  committing  a  breach  of  be  sued  by  all  the  rest  jointly  for  the 
hia  covenant,  may  be  sued  by  all  the  rest  violation  of  his  contract,  he  being  several 
jointly  for  the  joint  damage  sustained  by  from  them  all  in  respect  of  the  breach, 
them  in  respect  thereof;  for  the  covenant  and  they  all  joint  against  him.  Yenning 
of  each  covenantor  is,  in  contemplation  of  v.  Leckie,  18  East,  7. 
law,  made  with  all  the  rest,  excluding  Though  partners  cannot^  byoigreement 
himself,  and  all  the  rest  are  joint  as  against  among  themselves,  give  an  authority  to 
him ;  *'  for  if  there  be  twenty  partners,  and  any  one  of  them  to  bring  an  action  in  his 
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*276  *  Whenever  there  has  been  any  breach  of  an  express 
stipulation  between  persons  who  are  partners,  an  action  for 
damages  will  be  sustainable,  unless  the  breach,  or  the  stipulation 
itself,  or  both,  are  such  that  they  involve  the  whole  partnership 
business  and  accounts,  and  the  damages  can  be  determined  only 
by  first  settling  those  accounts,  (t;)  Thus,  if  one  partner  agrees 
to  pay  another  a  certain  salary^  or  commission,  or  other  compen- 
sation for  his  services,  over  and  above  his  share  of  the  profits, 
and  independently  of  them,  it  would  seem  that  an  action  at 
law  can  be  maintained  on  this  promise,  (t^)     And  the  same  rule 

name  against  persons  not  members  of  the  supra,  with  Estes  v,  Whipple,  12  Yt.  378* 
firm,  there  is  no  objection  to  their  em-  See,  also,  Ridgway  v.  Grant,  17  HL  117. 
powering  one  of  .their  namber  to  be  the  (w)  Paine  v.  Thacher,  26  Wend.  460. 
sole  plaintiff  in  actions  to  be  brought  inter  86  *In  Weaver  v,  Upton,  7  Ired.  458,  the 
in  the  course  of  the  partnership  business,  action  was  covenant,  and  the  breach  as- 
"  Such  an  agreement  is,  in  effect,  an  under-  signed,  the  non-payment  of  $450,  by  the 
taking  not  to  object  on  account  of  all  who  defendant  to  the  plaintiff.  The  covenant 
ought  otherwise  to  have  joined  in  the  action  was  contained  in  articles  of  copartnership 
not  being  joined."  Per  Best,  C.  J.,  in  Ra-  between  Upton  &  Weaver,  and  was  as 
denhurstv. Bates, 8 Bing. 468, 470; Cross V.  follows:  "The  said  Upton,  of  the  first 
Jackson,  5  Hill,' 478.  In  this  last  case,  the  part,  bargains  and  agrees  to  give  me  the 
property  and  interest  of  a  large  association  said  Weaver  of  the  second  part,  four 
were,  by  their  articles,  vested  in  trustees  hundred  and  fifty  dollars,  to  manage  the 
thereafter  to  be  elected,  and  the  subscribers  business,  which  I  agree  to  manage  accord- 
agreed  to  pay  to  such  trustees  their  respec-  ing  to  the  best  of  my  judgment, ." 

tive subscriptions.  Cowen,J.,said:  "The  In  this  action  the  defendant's  counsel 
effect  was,  on  the  trustees  being  elected,  moved  to  nonsuit  the  plaintiff,  upon  the 
as  provided  by  the  articles,  to  vest  every  ground  that  the  covenant  amounted  to  an 
legal  right  of  the  company  in  them;  the  article  of  copartnership,  and  that  the  $450, 
right  to  sue  the  defendant  in  their  own  for  the  non-payment  of  which  the  cove- 
names  inclusive.  Had  it  been  left  for  the  nant  was  alleged  to  have  been  broken, 
law  to  imply  a  promise,  it  would,  no  doubt,  was  to  be  allowed  out  of  the  funds  of  the 
have  looked  to  the  other  stock  subscribers  copartnersliip.  A  nonsuit  was  accordingly 
as  the  promisees,  because  the  consideration  entered,  and  upon  appeal  the  judgment 
came  from  them ;  and  in  that  case,  the  was  affirmed.  The  court  said :  "  The 
action  must  have  been  in  the  names  of  the  parties  were  stipulating  concerning  the 
whole."  Niven  v.  Spickerman,  12  Johns,  partnership  business,  and  the  terms  on 
401.  See  Davies  v.  Hawkins,  8  Moore  &  which  it  was  to  be  carried  on ;  and,  among 
S.  488 ;  see,  also.  Fortune  v.  Brazier,  10  others,  that  Upton  bargained  and  agreed 
Ala.  791,  ante,  p.  *  271,  note,  for  a  case  to  let  Weaver  have  $450,  for  his  services 
hardly  reconcilable  with  the  above  authori-  that  year.  It  seems  to  us,  that  it  would 
ties ;  Brown  v,  Tapscott,  6  M.  &  W.  119.  be  against  justice  and  right,  to  construe 
(v)  Capen  v.  Barrows,  1  Gray,  876.  the  covenant  to  be  an  agreement  by  Upton, 
See  Bedford  v.  Brutton,  1  Bing.  N.  C.  407 ;  that  he  would  pay  that  sum  out  of  his  own 
see  Andrews  v.  Ellison,  6  J.  B.  Moore,  pocket  We  think  that  it  was  an  item  in 
199 ;  and  compare   Bedford  v.  Brutton,  the  expense  aooount  of  the  firm  and  that 
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would  *  probably  apply  to  the  breach  of  any  distinct  and    *  271 
independent  agreement  in  the  articles  of  partnership,  un- 
less the  difficulty  of  determining  the  damages  without  a  general 
settlement  should  make  the  action  nugatory,  and  be  sufficient  to 
defeat  it. 

The  common  law  formerly  allowed  to  a  partner  scarcely  any 
remedy  whatever  against  a  partner.  It  seemed  to  say  that  part- 
ners have  agreed  to  trust  each  other,  and  waive  all  legal  rights. 
Malynes  expressly  declares  that  ^^  partners  cannot  sue  each  other 
by  tlie  law.  If  two  men  have  a  wood  jointly,  and  the  one  selleth 
the  wood  and  keepeth  the  money  all  to  himself,  in  this  case  his 
fellow  shall  have  no  remedy  against  him  by  the  common  law ;  for 
as  they,  when  they  took  the  wood  jointly,  put  each  Qther  in  trust, 
and  were  contented  to  occupy  and  deal  together,  so  the  law  suf- 
fereth  them  to  order  the  profits  thereof."(a;)  But  the  law,  in 
these  days,  would  not  suffer  the  one  to  do  so  great  a  wrong  to  the 
other.  We  have  already  seen,  and  shall  again  see,  that  the  law 
sustains  actions,  and  gives  remedies,  between  partners,  unless 
more  substantial  and  sufficient  reasons  than  the  mere  theory,  or 
rather  fancy,  stated  by  Malynes,  interferes  to  prevent  the  law  from 
doing  justice. 

If  a  partner  gives  his  copartner  a  sum  of  money  for  a  specific 
purpose,  and  the  copartner  keeps  the  money,  there  is  authority 
and  reason  for  holding  that  the  partner  who  gave  the  money  may 
sue  him  who  received  and  holds  it.  (jf) 

2.   Of  a  Demand  founded  upon  a  Balance  of  Account  Stated. 

*  There  are  no  cases  in  which  an  action  at  law  by  partner  *  278 
against  partner  is  maintained,  so  numerous  or  diversified  as 

the  Ann  should  pay  it"    The  case   of  him  for  the  amount,  on  the  ground  that 

Hills  V.  Bailey,  27  Yt.  648,  is  quite  sim-  the  defendant's  carrying  away  the  money, 

ilar.  and  leaving  the  society,  made  him  liable 

(x)  Malynes,  Lex.  Merc.  810.  to  them,  as  if  he  were  not  himself  a  mem- 

(^)  See  Sharp  v.  Warren,  6  Price,  181,  her  of  the  society,  and  that  he  had  placed 

irhere,  the  auditor  of  a  benefit  dub,  him-  himself  out  of  the  protection  of  his  situa- 

eelf  a   member,  haying  misapplied  the  tion  in  the  society  by  his  conduct  in  with- 

fimds  of  the  society  and  refhsed  to  pay  drawing.    See  Smith  v,  Barrow,  2'  T.  B. 

them  over,  it  was  hdd,  that  the  proper  476 ;  ante,  p.  *  274  and  notes ;   Cross  v. 

officers  of  the  club,  suing  in  its  name,  Cheshire,  6  Ezch.  48;  ante,  p.  *271  and 

might  Tni^intftin  indMottu  cusumpsU  against  notes. 

19 
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those  which  are  founded  upon  the  striking  of  a  balance.  There  is 
much '  conflict  and  uncertainty  among  them,  most  of  which,  we 
think,  might  have  been  avoided  by  a  distinct  recollection  of  the 
reasons  and  principles  obviously  applicable  to  such  cases. 

The  general  rule  is,  that  a  partner  m£(y  sue  at  law  a  partner  on 
a  promise  to  pay  a  balance  which  has  been  struck  and  agreed 
upon,  (z)  The  reason  for  this  is  clear  and  certain ;  it  is,  that  all 
the  reasons  for  refusing  this  remedy  at  law  disappear  from  such  a 
case.  For,  in  the  first  place,  as  to  a  settled  balance,  they  are  no 
longer  partners.  If  the  settlement  has  closed  their  concerns,  or 
has  followed  the  dissolution  of  the  partnership,  they  are  no  longer 
partners  at  all ;  if  the  partnership  goes  on,  they  are  not  partners 
as  to  this  balance,  because  it  has  been  taken  out  of  the  current 
accounts,  separated  from  the  partnership,  and  appropriated  to  the 
partner  to  whom  it  is  due.  In  the  next  place,  there  is  no  longer 
any  objection  on  the  ground  that  the  law  cannot  take  an  account 
of  the  partnership  debts  and  means,  and  take  into  view  all  those 
facts  and  considerations  which  are  necessary  in  order  to  ascertain 
who  owes  the  other,  and  how  much.  The  law  cannot  do 
*  279  it,  and  *  equity  will  not  do  it,  for  it  has  been  done  already 
by  the  parties  themselves.  As  there  is  now  no  reason  for  a 
court  to  do  it,  the  inability  of  a  court  to  do  it  constitutes  no  reason 
for  refusing  cognizance  of  the  case. 

We  apprehend  the  true  rule  to  be  that  courts  of  law  should 

{z)  And  as  we  have  already  seen,  an  ao-  180 ;  Calrert  v.  Marlow,  6  Ala.  842 ;  Ca- 
tion may  be  maintained  upon  such  a  prom-  lick  v.  Gulick,  2  Green,  678 ;  McColl  v. 
ise,  notwithstanding  a  covenant  to  account  Oliver,  1  Stew.  510 ;  Fanning  v.  Cbad- 
between  the  parties.  Moravia  v.  Levy,  2  wick,  8  Pick.  420 ;  Van  Amringe  v.  £11- 
T.  B.  488,  note.  See,  in  illustration  of  maker,  4  Barr,  281.  So,  if  it  is  agreed 
the  general  principle  enunciated  in  the  between  a  surviving  partner,  and  the  re|>- 
text,  Preston  v.  Stratton,  1  Anst.  ID ;  Bri-  resentative  of  one  deceased,  that  the  former 
erly  v.  Cripps,  7  C.  &  P.  709 ;  Wray  ».  will  pay  the  latter  a  certain  sum  of  money 
Milestone,  5  M.  &  W.  21 ;  Henley  v.  So-  in  consideration  of  all  interest  in  the  part- 
per,  8  B.  &  C.  16 ;  Winter  v.  White,  1  nership  account  being  relinquished,  an  ac- 
Brod.  &  B.  850 ;  Ozeas  v.  Johnson,  1  Binn.  tion  of  assumpsit  to  recover  the  sum  agreed 
191,  4  Dall.  434 ;  Walker  v.  Long,  2  P.  A«  upon  may  be  maintamed.  Wells  r.  Wells, 
Browne,  126 ;  Young  v.  Brick,  2  Penning.  Ventr.  40.  See  Lane  v.  Tyler,  49  Me. 
668;  Beach  v.  Hotchkiss,  2  Conn.  425;  108;  Holyoke  v.  Mayo,  60  Me.  886 ;  Nims 
Lamaiera  o.  Gaze,  1  Wash.  C.  C.  486 ;  v.  Bigelow,  44  N.  H.  876 ;  Goble  v.  How- 
Wetmore  v.  Baker,  9  Johns.  807 ;  Murray  ard,  12  Ohio,  166 ;  Wright  v.  Cumpsty,  41 
V.  Bogert,  14  id.  818;  CUrk  i;.  Dibble,  16  Penn.  102. 
Wend.  601 ;  Attwater  v.  Fowler,  1  Hall, 
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sustain  any  action  between  partners  of  the  character  above  de- 
scribed. Bat  the  question  is  sometimes  decided  on  more  techni- 
cal grounds.  Sometimes  it  is  said  that  no  such  action  will  be 
maintained  unless  for  a  final  balance.  And  this  was  asserted, 
somewhat  ohiter  perhaps,  in  Massachusetts,  at  a  time  when  the 
equity  powers  of  the  Supreme  Court  of  that  State  were  not  so  ex- 
tensive as  they  now  are ;  and  it  was  added  that  all  the  different 
States  concur  in  this.  But  after  remarking  that  in  some  of  our 
States  and  in  England,  no  suit  at  law,  even  for  a  final  balance, 
can  be  maintained,  unless  upon  an  express  promise  to  pay  this 
balance,  the  court  go  on  to  say  that,  in  Massachusetts,  this  is  un- 
necessary ;  and  the  suit  will  be  maintained  although  the  accounts 
are  not  closed  between  the  partners  and  there  exist  outstanding 
debts ;  provided  these  debts  are  valueless,  or  the  plaintiff  tenders 
them  to  the  defendant  before  the  action,  (a) 

It  would  seem,  therefore,  that  the  phrase  "final  balance  "is  not 
used  in  a  very  strict  sense,  although,  in  another  part  of  the  same 
decision,  the  court  ask, "  is  the  account  a  final  balance,  and  will 
the  payment  in  this  suit  be  an  absolute  termination  of  all  the 
partnership  accounts  between  these  parties  ? "  (5)  the  last 
clause  *of  this  sentence  being  in  the  nature  of  a  definition  *280 
of  a  final  balance. 

(a)  WilliamB  v.  Hens^w,  11  Pick.  81,  Chadwick,  8  Pick.  420,  428 ;  Rockwell  i;. 
82.  Wilder,  4  Met.  561.    See,  also,  Haskell 

(b)  In  Williams  v.  Henshaw,  12  Pick,  v,  Adams,  7  Pick.  69 ;  Capen  v.  Barrows, 
878,  the  question,  as  stated  by  the  court,  1  Gray,  876,  882.  In  Haskell  v.  Adams, 
was,  "  whether  one  partner,  after  the  ex-  several  members  of  a  company  gave  its 
piration  of  the  joint  concern,  or  even  after  agent  their  note,  which  was  discounted, 
dissolution,  can,  at  any  time,  without  any  and  money  raised  for  the  use  of  the  com- 
settlement,  without  any  agreement  with  pany.  The  company  being  dissolved,  the 
or  notice  to  his  copartner,  by  assuming  all  partners  who  gave  the  note  brought  as- 
ihe  outstanding  debts,  maintain  assumpsit  sump^  against  another  partner  to  recover 
against  him  for  any  balance  which  may  be  the  proportion  of  the  amount  of  the  note 
due  ?  **  The  court  hdd,  that  he  could  not ;  due  from  him.  The  company  was  still  in 
and  for  the  reason,  that,  notwithstanding  debt,  and  no  adjustment  of  tiieir  affairs 
a  judgment  for  the  plaintiff  on  a  balance  had  been  made.  Held,  that  the  action 
thus  made  out,  "in  many  ways  new  bal-  could  not  be  maintained. 

ances  might  arise,  which  would  give  rise  It  may  be  inferred  f^om  all  the  above 

to  new  actions,  and  thus  create  a  multi-  cases  that  the  balance  which  is  treated  as 

plicity  of  suits."    See  Brinley  v,  Eupfer,  6  .  final,  is  one  occurring  upon  the  dissolution 

Hck.  179;   Sikes  v.  Work,  6  Gray,  488.  of  the  firm.    And  in  Dickinson  v.  Gran- 

In  Wilby  v.  Phinney,  15  Mass.  116,  the  ger,  18  Pick.  817,  the  court  say  expressly : 

expression  "  final  balance  "  seems  to  be  "A  final  balance  of  course  can  never  arise 

used  with  great  latitude.    See  Fanning  o.  till  after  a  dissolution." 
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It  is  certain,  as  our  notes  show,  that  there  are  high  authorities 
which  recognize  a  rule  requiring  that  the  balance  should  be  final, 
meaning  that  the  accounts  should  *be  closed  and  this  balance  be 
the  result,  and  that  there  should  be  also  an  express  promise  to 
pay  this  balance,  (c)  But  this  is  going  further  than  the  weight 
of  authority ;  and  much  farther,  we  think,  than  the  reason  of  the 
case  extends.  The  later  English  authorities  appear  to  have 
established  the  rule  in  that  country,  that  an  express  promise 
*281  is  *not  necessary,  because  a  promise  is  implied  in  closing 
the  accounts  and  stating  the  balance,  (i) 

(c)  That  there  must  be  an  express  prom-    Pomell,  10  Iowa,  882.    In  PennBjlTania, 
ise  to  pay  a  balance,  seems  to  hare  been    the  early  cases  seem  to  hold,  that  the 
hdd  by  Buller,  J.,  in  Moravia  v.  Levy,  2   promise  upon  wliich  one  partner  may  re- 
T.  R.  488,  note,  though  in  Foster  v.  Allan-    coyer  from  another  a  balance  of  accounts 
son,  id.  479,  the  same  judge  said  that  he    need  not  be  express.    Ozias  v,  Johnson,  1 
had  no  difficulty  in  holding  that  the  disso-    Binn.  191,  4  Dall.  484 ;  Lamalere  v.  Caze, 
lution  of  a  previously  existing  partnership    1  Wash.  C.  C.  485 ;  Hourguebie  v.  Girard, 
and  the  settlement  of  an  account  were,  in    2  id.  212 ;  Williams  [v.  Henshaw,  11  Pick, 
point  of  law,  "  a  sufficient  consideration    81.    But  in  Killam  v.  Preston,  4  Watts  & 
for  a  promise ; "  which  remark  seems  as    S.  14,  the  court  seemed  inclined  to  hold, 
applicable  to  an  Implied  as  to  an  express    apparently  upon  the  authority  of  the  ear- 
promise.    But  in  Fromont  v.  Coupland,  2    lier  English  cases,  that  the  promise  must 
Bing.  170,  it  was  distinctly  intimated  by    be  express.    But  this  was  not  directly 
the  court,  mainly  upon  the  authority  of  ruled.    And  in  Van  Amringe  v.  Ellmaker, 
the  cases  just  cited,  and  contrary  to  the    4  Penn.  State,  281,  the  court  hdd,  that, 
nisi  prius  case  of  Rackstraw  v.  Imber,    conceding  the  principle   that   assumpsit 
Holt,  H.  p.  868,  that  there  must  be  an  ex-    will  not  lie  by  one  partner  to  recover  firom 
press  promise.    It  is  to  be  observed,  how-    the  other  a  balance  due  upon  the  settle- 
ever,  that  the  court  also  hdd,  that   no    ments  of  the  partnership  accounts  without 
balance  had  been  struck  between  the  par*    proof  of  an  express  promise  to  pay,  yet 
ties,  and  that  the  case  was  decided  partly    the  execution  of  a  note  for  the  balance  due 
at  least  on  that  ground.    In  this  country,    after  settlement  was  a  sufficient  express 
Fromont  v.  Coupland,  and    Moravia  v.    promise.    See  Brown  v.  Agnew,  6  Watts 
Levy,  have  been  followed  in  quite  a  num-    &  S.  286 ;  Hamilton  v,  Hamilton,  18  Penn. 
ber  of  the  States.    Thus,  in  New  York,    State,  20.    Whether  an  express  promise 
one  partner  cannot  recover  a  balance  of  is  requisite  in  New  Jersey,  and  in  North 
accounts  except  there  be  an  express  prom-    Carolina,  see  Jaques  v.  Hulit,  1  Hairison, 
ise  to  pay  it.    Casey  v.  Brush,  2  Caines,    88 ;  Gulick  v.  Gulick,  2  Green,  678 ;  Gra- 
298;  Halsted  v.  Schmelzel,  17  Johns.  80;    ham  v.  Holt,  Sired.  800. 
Westerlo    v.    Evertson,    1    Wend.  682 ;       {d)  Rackstraw  v.  Imber,  Holt,  h.  p.  868. 
Townsend  v.  Goewey,  19  id.  424 ;  Patti-    The  plaintiff  and  defendant,  having  dia- 
son  tt.  Blanchard,  6  Barb.  687.  So  in  South    solved  partnership,  met  to  adjust  their  ao- 
Carolina;  Course  v.  Prince,  1  Mill's  Const,    counts.    The  defendant  admitted  a  certain 
R.  416.    In  Illinois ;  Davenport  v.  Gear,    balance  to  be  due  from  him  to  the  plain- 
2  Scam.  496 ;  Frink  v.  Ryan,  8  id.  822 ;    tiff,  and  offered  to  pay  it  if  the  plaintiff 
Chadsey  v.  Harris,  11  HI.  161 ;  Blue  v.    would  sign  a  certain  deed.    The  plaintiff 
Leathers,  16  id.  82;  and  see  Wycoff  v,   reAised  to  sign  the  deed,  and  brought  the 
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The  act  of  settiiing  the  account  and  striking  the  balance  is  itself 
the  plainest  acknowledgment  of  an  indebtedness  which  is  wholly 
liberated  from  all  complication  with  the  accounts  of  the  partner- 
ship ;  it  grows  out  of  them,  but  only  out  of  their  termination  and 
settlement.  Nor  can  we  doubt  that  this  rule  of  law  must  prevail 
in  this  country  also,  (e) 

Then,  as  to  the  question  whether  the  balance  must  be  a  final 
one,  we  cannot  but  think  that  it  is  quite  enough  if  it  be  a  balance, 
or  a  debt,  distinctly  separated  from  the  partnership  accounts, 
•either  by  their  entire  settlement,  or  by  a  settlement  which  * 282 
may  be  partial  as  to  the  affairs  of  the  partnership,  but 
complete  as  to  this  debt.  If  not  absolutely  final,  perhaps  a  pre- 
sumption will  always  exist  that  it  remains  connected  with  part- 
nership affairs.    But  as  it  is  perfectly  well  settled  that  a  partner 

present  action  for  the  admitted  balance.  In  Jackson  v.  Stopherd,  2  Cromp.  &  M. 
It  was  hdd,  that  he  was  entitled  to  re-  861,  to  which  we  hare  already  referred, 
coyer.  See  Henley  r.  Soper,  8  B.  &  G.  (mUy  p.  *  274  and  notes,  two  persons  who 
16,  21.  In  Wray  i;.  Milestone,  6  M.  &  W.  had  worked  a  coal-mine  having  dissolved 
21,  the  plaintiff  and  defendant,  beside  hav-  partnership,  and  made  an  agreement  for 
Ing  other  general  dealings,  had  also  been  the  division  of  a  certain  portion  of  their 
partners  in  a  particular  adventure  for  the  property,  the  nature  of  their  bargain  for 
purchase  and  sale  of  wool.  They  came  the  division  and  the  subsequent  actual  use 
to  a  general  account,  of  which  a  debit  by  one  partner  of  the  whole  property,  was 
against  the  defendant  for  loss  on  wool  hdd  to  raise  an  implied  obligation  on  him 
formed  one  item.  The  defendant  signed  to  pay  the  other  partner  for  a  moiety  of  it. 
the  account,  and  admitted  the  balance  Cross  v.  Cheshire,  7  Exch.  43 ;  ante,  p. 
due.  The  present  action  was  brought  to  *  271  and  notes.  In  this  case,  a  promise  by 
recover  the  amount  of  the  item  entered  in  the  defendant  to  pay  the  plaintiff,  his  part- 
the  account  as  the  "  loss  on  wool."  Upon  ner,  the  sum  sued  for,  was  implied  from 
motion  for  a  new  trial,  one  of  the  ques-  the  defendant's  admission,  that,  through 
tions  was,  whether  a  sufficient  promise  by  his  own  improper  use  of  the  partnership 
the  defendant  was  proved.  Lord  Abinger,  name,  the  plaintiff  had  been  compelled  to 
C.  B. :  "  The  account  being  settled,  there  expend  that  sum  for  the  defendant's  sole 
ia  an  unqualified  acknowledgment,  signed    benefit. 

by  the  defendant,  that  16/.  is  due  from  (e)  In  Massachusetts,  an  action  by  one 
him  to  the  plaintiff  on  the  general  balance  partner  jigainst  another  to  recover  a  bal- 
of  accounts  between  them."  ..."  If  the  ance  of  accounts,  may  be  sustained  upon 
item  forms  part  of  a  settled  account,  with  an  implied  promise.  Williams  v.  Henshaw, 
a  promise  to  pay  the  balance,  I  think  there  11  Pick.  79 ;  Wilby  v.  Phinney,  15  Mass. 
is  no  need  of  an  express  promise  to  pay  116, 121 ;  Brigham  v,  Eveleth,  9  id.  588 ; 
the  particular  item."  Parke,  B. :  *'  There  Fanning  v.  Chadwick,  8  Pick.  420 ;  Dick- 
is  no  occasion  to  go  through  the  form  of  inson  v.  Granger,  18  id.  817.  So,  also,  in 
words  that  he  promises ;  the  transaction  Alabama ;  M'CoU  v.  Oliver,  1  Stew.  510 ; 
speaks  for  itoelf."  Maule,  B. :  "  I  know  Pope  v,  Bandolph,  18  Ala.  214 ;  and  in 
of  no  rule  of  law  wliich  requires  in  this,  Vermont ;  Spear  v,  Newell,  18  Vt  288. 
or  in  any  other  case,  an  express  promise."    See  ante,  p.  *  279,  note  (6). 
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may  sue  his  copartner  on  a  pause  of  action  which  never  pertained 
to  the  partnership,  it  seems  quite  as  certain  that  he  should  have 
his  action  for  a  cause  which  he  can  show  to  have  been  cut  out  from 
the  partnership  by  himself  and  his  partners  jointly,  and  to  be  as 
completely  separated  from  it  as  if  there  had  never  been  any  con- 
nection between  them. 

It  is,  undoubtedly,  necessary  that  all  the  partners  should  be 
bound  by  the  settlement,  or  by  the  agreement  by  which  this  mat- 
ter was  separated  from  the  partnership.  (/)  In  few  words,  we 
think  it  not  necessary  that  'the  balance  should  be  general  as  well 
as  final;  but  it  is  sufficient  if  it  be  so  far  final  that  the  decision  of 
the  question  will  be  final  upon  all  parties,  and  that  nothing  which 
can  happen  to  the  partnership  will  make  it  necessary,  or  just,  to 
review  this  decision,  (jg) 

if)  See  Gill  v.  Kiihn,  6  S.  &  R.  888 ;  plaintiff  and  defendant  were  partners  in  a 
Conrse  v.  Prinoe,  1  Mill's  Const.  R.  416 ;  stage-ooach  company,  which  was  dtssolTed 
Borill  V.  Hammond,  6  B.  &  C.  149,  161,  in  the  month  of  November.  The  plain- 
per  Littledale,  J. ;  Carr  v.  Smith,  6  Q.  B.  tiff's  action  was  for  the  reooveiy  of  certain 
128 ;  Chadsej  v.  Harris,  11  111.  151 ;  Mor-  balances  of  accounts,  by  which  it  appeared 
row  v.  Riley,  15  Ala.  710.  One  partner  that,  daring  the  partnership,  a  balance  was 
may  impliedly  assent  to  and  be  bound  by  struck  every  month,  and  that  for  the 
an  account  stated.  So  held,  per  Washing-  months  of  September,  October,  and  No- 
ton,  J.,  in  Lamalere  v.  Gaze,  1  Wash.  0.  rember,  balances  had  been  found  due  from 
G.  487.  But  see  Eillam  v.  Preston,  4  the  defendant  to  the  plaintiff,  though  the 
Watts  &  S.  14.  See,  also^  Beach  v.  Hotch-  baUnce  for  Noyember  had  since  been  paid, 
kiss,  2  Conn.  425 ;  Robinson  v.  Williams,  Held,  that  the  plaintiff  might  recover  the 
8  Met.  454.  balances  in  his  favor  on  the  September 

ig)  It  seems  to  be  well  established  by  and  October  accounts.  Brierly  v.  Grippe, 
the  English  cases  (to  some  of  which  we  7  G.  &  P.  709 ;  Carr  v.  Smith,  5  Q.  B. 
have  already  alluded),  that  the  balance  128.  In  Vermont,  a  partner  can  recover 
for  which  a  suit  will  lie  between  partners  only  a  balance  found  due  to  him  upon  dia- 
ls not  necessarily  a  general  balance  of  all  solution,  and  after  the  adjustment  of  all 
the  accounts  between  them,  but  may  be  a  the  partnership  dealings.  Spear  v.  Newell, 
balance  in  respect  of  specific  matters,  18  Y t.  288 ;  Warren  v.  Wheelock,  21  id. 
which,  by  agreement,  have  been  insulated  828.  See  Sawyer  v.  Proctor,  2  id.  680. 
ftt>m  the  general  accounts.  So,  in  Jack-  The  same  is  true  in  Illinois.  Davenport 
son  V.  Stopherd,  2  Gromp.  &  M.  861 ;  v.  Gear,  2  Scam.  495 ;  Ghadsey  v.  Hani- 
Gofibe  V,  Brian,  8  Bing.  54;  Gross  v.  son,  11  111.  151;  and  is  apparently  the 
Cheshire,  7  Ezch.  48;  Brown  v,  Tapscott,  doctrine  of  the  following  cases :  Graham 
6  M.  &  W.  119.  So,  where  a  balance  of  v.  Holt,  8  Ired.  800;  Pope  v.  Randolph,  18 
accounts  is  taken,  and  a  note  given  as  the  Ala.  214 ;  Killam  v.  Preston,  4  Watts  &  S. 
balance,  that  must  be  paid;  although  there  14;  Halderman  v.  Halderman,  1  Hempat. 
are  subsequent  accounts  upon  which  the  558;  Chase  v.  Garvin,  19  Me.  211.  The 
payee  may  eventually  be  found  in  arrears,  proposition  of  the  text  is  sustained  in  the 
Preston  v.  Strutton,  1  Anst  50.    The  case  of  Gibson  v,  Moc^e,  6  N.  H.  547,  in 
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*  It  is  of  no  importance  bow  the  settlement  has  been  made ;  *  283 
whether  by  the  parties,  or  by  law,  or  by  arbitration.  (A) 
Indeed,  a  suit  on  an  award  has  been  maintained,  where  the  part- 
ners submitted  ^'  all  differences  "  between  them  to  the  arbitrators, 
on  the  ground  that  an  award  in  such  a  case  is  a  final  settlement 
of  the  partnership :  and  this  rule  was  applied  in  one  case  where 
the  plaintiff  could  not  have  sued  the  defendant  on  the  agreement 
to  submit,  (t) 

*  So  where  the  settlement  did  not  embrace  all  the  debts,    *  284 
some  of  no  great  amount  being  left  outstanding,  the  plain- 

which  all  the  leading  aatfaorities  are  re-  to  the  other.  They  are  not  parties  here, 
Tiewed,  and  a  conduBion  reached  which  nor  their  rights  in  question.  If  partners 
seems  to  he  founded  both  upon  the  better  can  pledge  the  partnership  property  for 
authority  and  the  better  reason.  There  the  debt  of  an  individual  partner,  and 
the  plaintifrand  defendant  had  been  part-  creditors  cannot  hold  it  (Whitney  v.  Dean, 
ners.  A  controversy  having  arisen  re-  6  N.  H.  219),  they  may  surely  make  any 
specting  some  of  their  partnership  affiurs,  a4justment  of  the  partnership  interests 
they  referred  the  matters  in  dispute  to  ar-  among  themselves  that  they  think  expe- 
bitration.  The  referees  avrarded  that  the  dient."  And  see  upon  the  same  point, 
defendant  should  pay  the  plaintiff  ^.08,  Sawyer  v.  Proctor,  2  Yt  680;  Van  Ness 
and  the  defendant  promised  to  pay  the  v.  Forrest,  8  Cranch,  80. 
award.  But  there  had  been  no  settlement  It  seems  to  be  established,  both  in  Eng- 
of  the  general  concerns  of  the  partnership,  land  and  in  this  country,  that,  if  the  part- 
nor  any  final  balance  struck.  The  pres-  nership  affiurs  are  so  nearly  adjusted  that 
ent  action  was  assumpsit  on  the  award,  there  remains  but  a  single  item  to  liqui- 
and  the  court  hdd  that  it  might  be  main-  date,  one  partner  may  diaintain  an  action 
tained.  Parker,  J.,  said :  "  In  the  present  against  his  copartner  for  a  balance  due 
case,  there  has  been  no  final  balance  him  growing  out  of  the  partnership  trans- 
ttruck.  The  settlement  of  the  partner-  actions,  such  balance  being  so  far  final 
ship  concerns  generally  stiU  remains  to  be  as  to  remove  the  difficulty  as  to  partner- 
made.  But,  by  agreement  between  the  ship.  Robson  v,  Curtis,  1  Stark.  78 ;  Bo- 
parties,  in  relation  to  a  specific  portion  of  rill  v.  Hammond,  6  B.  &  C.  149,  per  Bay- 
the  partnership  transactions  a  final  ad-  ley,  J.,  disaentiente ;  Musier  v.  Trumpour, 
jufltment  has  been  made.  The  partners  6  Wend.  274 ;  Westerlo  v.  Evertson,  1  id. 
have  agreed  to  close  thus  fer,  and  one  has  684;  Gibson  v.  Moore,  6  N.  H.  649;  Clark 
agreed  to  pay  the  other  a  certain  sum  not*  v.  Dibble,  16  Wend.  608 ;  Byrd  v.  Pox,  8 
withstanding.  Nor  is  it  of  any  importance  Mis.  674 ;  Brubaker  v.  Robinson,  8  Penn. 
that  the  debts  of  the  partnership  are  not  296 ;  Van  Amringe  v.  Ellmaker,  4  Bair, 
all  paid,  if  such  be  the  feet.    Creditors  288. 

cannot  object    They  will  have  the  re-  (h)  Henly  v.  Soper,  8  B.  &  C.  16,  20. 

sponsibility  of  both  partners  still,  nor  is  See  Gibson  v.  Moore,  6  N.  H.  647 ;  Brierly 

the  payment  of  money  by  one  partner  to  v.  Cripps,  7  C.  &  P.  709 ;  Preston  v,  Strat- 

Uie  other  to  their  pr^udice.    If  it  was,  ton,  1  Anst  60 ;  Wray  v.  Milestone,  6  M. 

that  could  not  prevent  tber  partners  firom  &  W.  21. 

adjusting  the   concerns  between  them-  (t)  Winterv.  White,  8  J.  B.  Moore,  674. 

■elves,  io  as  to  create  a  liabili^  from  one  See  Bumell  v.  Minot,  4  id.  840. 
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tiff  was  permitted  to  enter  a  remittitur  as  to  these.  (/)  It  is  said 
that  if  there  be  a  dissolution  or  expiration  of  the  period  of  part- 
nership, no  partner  can,  without  the  consent  of  his  copartner,  as- 
sume all  the  outstanding  debts  as  belonging  to  him,  and,  allowing 
their  full  value,  so  strike  a  balance,  and  sue  his  copartner.  (Ic) 
But  it  must  be  true  that  the  mere  existence  of  outstanding  debts 
ought  not,  of  itself,  to  defeat  the  right  of  a  partner  to  an  action  at 
law,  if  every  thing  but  these  debts  is  settled  and  determined,  and 
he  is  willing  either  to  take  them  all  at  their  face,  or  allow  and 
transfer  them  all  to  his  partner  as  of  no  value  whatever.  (J) 

If  the  accounts  have  been  settled,  and  one  partner  can  prove 
that  he  paid  too  much  to  the  other,  by  some  'mistake  or  ignorance 
of  fact  or  of  accounting,  there  would  not  seem  to  be  any  reason  — 
unless  one  should  grow  out  of  the  peculiar  circumstances  of  the 
case  —  to  prevent  him  from  recovering,  at  law,  what  he  has  thus 
overpaid,  (m) 

• 

{j)  Brinley  v.  Enpfer,  6  Pick.  179.   See  purchases  the  interest  of  another  fiar  a 

cases  at  end  of  preceding  note,  and  Sikes  gross  sum,  but  the  purchase  is  affected  hj 

V.  Work,  6  Gray,  488 ;  Frink  v.  Rjan,  8  fraud,  the  defrauded  partner  may  wholly 

Scam.  822.  avoid  the  contract,  and  hare  the  accounts 

{k)  Williams  v.  Henshaw,  12  Pick.  878.  reopened ;  but  his  remedy  is  in  equity. 

(/)  Rockwell  V.  Wilder,  4  Met.  656,  661.  Chase  v.  Garym,  supra. 
The  existence  of  outstanding  debts  due  Upon  the  principle  stated  in  the  text,  if, 
the  firm  will  not  necessarily  defeat  an  after  the  dissolution  of  a  partnership,  set- 
action  of  asBumpftit  between  partners  for  tlement  of  the  accounts,  and  division  of 
a  balance,  if  the  plaintiff  show  that  the  the  profits,  some  of  the  former  partners, 
outstanding  debts  are  incapable  of  collec-  from  causes  arising  subsequently  to  the 
lion,  and  thus  that  the  judgment  rendered  dissolution,  are  compelled  to  incur  heavy 
will  make  a  final  settlement  between  the  expenses  on  the  account  of  the  former 
partners.  And  in  such  case,  especially  if  partnership,  an  action  would  apparently 
an  assignment  of  all  the  outstanding  debts  lie  by  them  against  the  other  partners  to 
be  seasonably  given  or  tendered  to  the  recover  their  proportion  of  such  expen- 
other  party,  the  action  may  be  sustained,  diture.  Graham  v,  Bobertson,  2  T.  R.  282. 
Per  Morton,  J.,  in  Williams  v.  Henshaw,  See  Kennedy  v.  M'Fadon,  8  Harris  &  J. 
11  Pick.  79.  194.    So,  if  a  partnership  has  been  dis- 

(m)  Bond  v.  Hays,  12  Mass.  84 ;  Chase  solved,  and  the  partnership  accounts  ad- 

V.  Garvin,  19  Me.  211.    If  an  account  be-  justed,  and    one    partner  la  afterwards 

tween  partners  has  been  stated,  in  which  obUged  to  pay  an  outstanding  claim  not 

there  is  a  manifest  error  in  the  figures,  or  provided  for,  he  may  maintain  assumpsit 

in  the  principles  upon  which  it  is  adjusted,  against  his  copartner  for  the  proportion  of 

the  amount  really  due  to  the  ii^ured  party  it  which  the  latter  ought  to  pay  by  reason 

may  be  recovered  in  assumpsit,  leaving  of  his  joint  liability.    Brown  v.  Agnew,  6 

the  dissolution  and  settlement  otherwise  Watts  &  S.  286,  288.    See  Dickinson  o. 

unaffected.    But  where  there  is  no  actual  Granger,  18  Pick.  816, 817 ;  Kelley  v.  Eauff- 

a^ustment  of  accounts,  and  one  partner  man,  18  Penn.  State,  861.    But  an  agree- 
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*  In  New  Hampshire,  it  is  provided,  by  statute,  that  *  285 
^^  any  copartner  or  joint  owner  may  maintain  an  action  of 
assumpsit  against  one  or  more  of  his  copartners  or  joint  owners, 
to  recover  his  just  share  of  any  goods  or  chattels,  choses  in  action, 
or  the  proceeds  thereof,  received  by  such  copartners  or  joint  own- 
ers, and  not  accoimted  for,  delivered,  paid,  or  otherwise  settled  for 
on  demand."(n) 

K,  in  the  articles  of  partnership,  or  even  independently  of  them, 
one  partner  covenants  with  another  that  he  will  account,  it  seems 
clear  that  an  action  of  covenant  lies  for  a  breach,  (o)  And  it  was 
said,  some  years  since,  in  Massachusetts,  that  assumpsit  would  lie 
on  such  a  promise  between  partners,  (p)  We  think  that  such  an 
action  would  be  maintained  now  everywhere. 

8.    Of  a  Demand  for  Contribuiian. 

A  difference  has  been  made  between  an  action  at  law  between 
partners  for  contribution,  and  those  we  have  been  considering,  for 
which  it  is  not  easy  to  see  sufficient  reason.  Courts,  at  least  in 
England,  seem  to  have  held,  or  judges  have  said,  that  a  partner 
who  has  paid  money  for  the  partnership,  may,  generally,  sue  his 
copartners    for  contribution,  (j)      This    is   the    more    remark- 

ment  between  two  partners  after  dissolu-  partner  against  another,  for  money  laid 
tion,  to  the  effect  that  they  would  "  quit  out  for  the  defendant's  use.  But  it  has 
eTen  "  to  avoid  the  expenses  of  a  chancery  always  rested  rather  upon  the  dicta  of  em- 
suit,  does  not  authorize  one  to  maintain  inent  judges  than  upon  the  authority  of 
an  action  at  law  against  the  other  to  re-  adjudged  cases,  and,  in  the  general  form 
cover  contribution  fbr  a  partnership  debt  in  which  it  has  been  customary  to  state  it, 
subsequently  paid.  De  Jarnette  v.  Mc-  may  be  considered  as  no  longer  supported 
Queen,  81  Ala.  280.  See  Fanning  v.  even  by  the  weight  of  English  authority. 
Chadwick,  8  Pick.  420.  See  Abbott  v.  Smith,  2  W.  Bl.  947.  Other 

(n)  Rerised  Statutes  of  New  Hamp-  cases  and  dicta  which  are  sometimes  cited 

shire,  ch.  180,  §  4,  p.  868.  in  support  of  the  right  to  contribution  be- 

(o)  Foster  v.  Allanson,  2  T.  B.  479 ;  tween  partners,  we  have  already  referred 
Want  V,  Reeoe,  1  Bing.  18;  Owston  v,  to,  and  they  are,  we  think,  better  explained 
Ogle,  18  East,  588 ;  Duncan  v,  Lyon,  8  upon  other  grounds.  See  Wright  v,  Hun- 
Johns.  Ch.  862;  Bailey  v.  Starke,  1  Eng.  ter,  6  Yes.  792;  anU,  p.  *271  and  note 
191.  See  Niren  v.  Spickerman,  12  Johns.  Holmes  v.  Williamson,  6  Maule  &  S.  159 
401.  BUckett  v.  Weir,  5  B.  &  C.  885,  888 

(p)  Wilby  V.  Phinney,  15  Mass.  120.  Erans  v.  Teatherd,  2  Bing.  188 ;  Wooley 

{q)  The  rule  usually  laid  down  upon  v.  Batte,  2  C.  &  P.  417,  is,  perhaps,  the 
this  point  is,  that  contribution  may  be  ob-  most  direct  acyudication  in  favor  of  con- 
tained in  an  action  of  assumpsit  by  one  tribution  at  law  between  partners.     See 
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*  286  able,  because  the  whole  *  doctrine  of  contribution  is  origi- 
nally only  equitable.  Every  reason  against  other  actions  at 
law,  between  copartners,  would  seem  to  apply  to  those  for  contri- 
bution. One  partner  p^ys  money  to-day  and  another  to-morrow ; 
and  the  only  way  of  determining  the  questions  which  might  arise 
from  such  payments,  would  seem  to  be,  to  credit  the  paying  part- 
ner with  the  amount  he  pays,  and  give  this  item  its  due  place  and 
weight  in  the  general  account  of  the  partnership.  We  find  but 
little,  or   rather  nothing,  in  American   jurisprudence,  (r)   and 

Milborn  v.  Codd,  7  B.  &  C.    419,  per  a  demand  which  his  testimony  establishes. 

Bailey,  J.  The  distinction,  if  any,  which  these  casei 

Mr.  Gow,  in  the  first  and  second  edi-  suggest,  is  one  between  persons  who  are 

tions  of  his  work  on  partnership,  laid  down  simply  joint    contractors,  and  between 

the  rule  that  "  in  an  action  of  assumpsit,  those  who  hold  to  each  other  the  closer 

for  money  paid  to  his  use,  one  partner  relation  of  partners ;  that  is,  it  is  between 

may  enforce  from  his  copartner  contribu-  parties  who  are  partners,  and  those  who 

tion  towards  a  debt,  which  the  single  part-  are  not,  and  not  between  difierent  kinds 

ner  may  have  discharged,  but  to  which  of  partners.    And  the  difference  as  to  the 

the  firm  were  jointly  liable."    Gow  on  right  of  contribution,  between  those  who 

Part  (2d  ed.)  90,    In  the  subsequent  edi-  are  partners  and  those  who  are  merely  co- 

tions,  however,  the  rule  is  greatly  quali-  debtors,  or  co-contractors,  as  well  as  the 

fled,  and  its  operation  restricted  to  the  case  reason  for  it,  is  obvious.    They  are  thus 

of  partners  in  a  single  transaction.    For  stated  by  the  court  in  White  v.  Harlow,  6 

the  rule  in  its  changed  and  limited  shape,  Gray,  468,  468 :  "  Where  two  independent 

he  cites  numerous  cases.  Abbott  v.  Smith,  parties  owe  a  joint  debt,  and  one  pays  the 

2  W.  Bl.  947 ;  Merryweather  v.  Nixon,  8  whole,  which  he  may  be  compelled  to  do 

T.  R.  186 ;  Evans  v.  Yeatherd,  2  Bing.  by  the  creditor,  the  law,  in  the  absence  of 

138;  Herries  v.  Jamieson,  6  T.  R.  666,  any  express  agreement  of  such  debtors, 

per  Lord  Eenyon ;  Ansell  v.  Waterhouse,  implies  a  promise   of  the  co-debtor,  to 

6  Maule  &  S.  890,  per  Bayley,  J. ;  Holmes  him  who  has  thus  paid  the  whole,  to  pay 

V.  Williamson,  id.  158 ;   Carlen  v.  Drury,  him  one  half  of  the  common  debt  thus 

1  Yes.  &  B.  167 ;   Wright  v.  Hunter,  6  discharged.    But  when  one  partner  thus 

Yes.  792 ;    Bumell    v,  Minot,  4  J.  B.  pays  the  whole  debt,  the  law  implies  no 

Moore,  840.    But  these  cases  seem  to  be  such  promise ;  it  merely  authorizes  him 

very  far  from  establishing  the  proposition  to  cluurge  the  whole  to  the  firm  in  partner- 

for  which  they  are   cited.    In  some  of  ship  account,  of  which  he  will  have  the 

them  are  to  be  found  dicta  of  judges  as-  benefit,  as  a  credit,  on  settiement  of  that 

serting  the  general  right  of  contribution  account,  voluntarily,   or    by  a   suit   in 

between  joint  defendants :  in  some  contrl-  equity.'' 

bution  is  actually  enforced,  but  between       (r)  The  American  authorities,  indeed, 

persons  who  are  not  partners,  but  simply  8eem  to  be  against  the  right  of  oontriba- 

joint  contractors,  or  otherwise  jointly  con-  tion  as  between  partners.     And  in  this 

nected;  while  in  others  the  question  before  respect  no  distinction  is  made  between 

the  court  is  the  competency  of  a  witness,  trading    and    professional    partnershipa. 

his  competency  depending  upon  his  liabil-  Westerio  v.  Evertson,  1  Wend.  682 ;  Grid- 

ity  to  contribute  either  in  law  or  in  equity,  to  ley  v.  Dole,  4  Mill's  Const  486 ;  Lawrence 


CH.  ym.]         OF  THE  REMEDIES  OF  PABTNEBS  INTER  SE.  299 

nothing  in  the  reason  of  the  case,  to  *  sustain  an  *  287 
action  at  law  by  a  partner  against  his  partner  for  contri- 
bution, unless  the  facts  of  the  case  and  the  whole  character  of  the 
transaction  insulate  it  from  the  general  accounts  of  the  partner- 
ship, and  bring  it  within  those  reasons  which,  as  we  have  said, 
seem  to  us  sufficient  to  sustain  any  action  at  law  between  part- 
ners, (s) 

V,  Clark,  9  Dana,  267 ;  Kennedy  v.  McFa-  600 ;  Murray  v,  Bogert,  14  Johns.  818. 
don,  8  Harris  &  J.  194;  Bracken  v.  Ken-  There  must  he  actual  payment  of  a  joint 
nedj,  8  Scam.  664 ;  Brown  o.  Agnew,  6  deht,  before  one  partner  can  recover  con- 
Watts  4b  S.  288;  Roberts  v.  Fitter,  18  tribution.  Maxwell  v.  Jameson,  1  B.  & 
Penn.  State,  266 ;  Haskell  v.  Adams,  7  Aid.  61 ;  Taylor  v.  Higgins,  8  East,  169 ; 
Pick.  69;  White  v,  Harlow;  6  Gray,  468;  Gumming  v.  Hackley,  8  Johns.  202.  See 
Morin  v.  Martin,  26  Misso.  860 ;  De  Jar-  Dimn  v.  Lee,  1  J.  B.  Moore,  2;  Barclay  v, 
nette  v.  McQueen,  81  Ala.  280.  Gooch,  2  Esp.  671 ;  Ex  parte  Sergeant,  1 
(«)  As  where  one  partner  claims  con-  Glynn  &  J.  188.  Neither  will  a  suit  for 
tribution  of  another  in  respect  of  some  contribution  be  maintained,  either  at  law 
transaction  which  has  been  separated  or  in  equity,  in  consequence  of  a  recovery 
from  the  partnership  accounts ;  or  has  against  one  partner  under  a  judgment  in 
arisen  after  dissolution  and  settlement ;  or  an  action  on  a  tort.  Merry  weather  v. 
is  A  consequence,  not  of  the  relations  of  Nixon,  8  T.  R.  186 ;  Ansell  v.  Water- 
the  partners  inter  «e,  but  of  their  relations  house,  6  Maule  &  S.  890 ;  Yose  v.  Grant, 
to  third  persons.  Graham  v,  Robertson,  16  Mass.  621 ;  Thweatt  v.  Jones,  1  Rand. 
2T.  R.  282;  Brown  v.  Agnew,  6  Watts  &  828;  Dupuy  v.  Johnson,  1  Bibb,  666; 
S.  286;  Kelly  V.  Eauffinan,  18  Penn.  State,  Pecks  v.  Ellis,  2  Johns.  Ch.  181 ;  Lingard 
851 ;  ante,  p.  *  286  and  notes.  Or  where  v.  Bromley,  1  Yes.  &  B.  114,  117.  See, 
the  parties  to  the  suit  for  contribution  are  also,  Seddon  v.  Connell,  10  Sim.  79,  86 ; 
to  be  regarded  as  joint  contractors,  or  in  Attorney  General  v.  Wilson,  Craig  &  P.  1, 
any.  other  light  than  as  partners.  Ansell  28 ;  Miller  v.  Fenton,  11  Paige,  18.  As 
V,  Waterhouse,  6  Maule  &  S.  890 ;  Holmes  to  rights  arising  from  payments  of  money 
V.  Williamson,  id.  168 ;  Bumell  v.  Minot,  imder  illegal  contracts,  see  Aubert  v.  Maze, 
4  J.  B.  Moore,  840 ;  Edger  v,  Knapp,  6  2  B.  &  P.  871 ;  Ex  parte  Bell,  1  Maule  & 
Scott,  N.  R.  707,  712;  Sedgwick  v,  Dan-  S.  762;  Watson  v,  Fletcher,  7  Gratt  1; 
Sell,  2  H.  &  N.  819 ;  Forbes  v.  Webster,  2  Sullivan  v.  Greaves,  Park  on  Ins.  8.  See 
Yt.  68;  Dupuy  v.  Johnson,  1  Bibb,  662.  Booth  v.  Hodgson,  6  T.  R.  406 ;  Tenant 
Or  where  there  is  a  special  agreement  be-  v.  Elliott,  1  B.  &  P.  8 ;  Farmer  v.  Russell, 
tween  partners  authorizing  one  of  them  to  1  B.  &  P.  296 ;  Sharp  v.  Taylor,  2  Phillips 
lay  out  money  on  partnership  account,  Ch.  801,  818 ;  Thompson  v,  Thompson,  7 
with  a  stipulation  that  they  will  each  con-  Yes.  478 ;  Anderson  v.  Moncriefi;  8  Dess. 
tribute,  in  due  proportion,  such  sums  as  Ch.  124.  See  Edgar  v.  Fowler,  8  East, 
may  be  necessary  to  reimburse  him.  222.  A  partner  who  redeemed  lands  of 
Brown  v.  Tapscott,  6  M.  &  W.  119 ;  the  firm  from  execution,  was  held  entitled 
Oeddes  v.  Wallace,  2  Bligh,  270 ;  Waugh  to  contribution,  in  Downs  v.  Jackson,  88 
V.  Carver,  2  H.  Bl.  286 ;  Hutton  v.  Eyre,  BL  464. 
6  Taunt  289 ;  /n  re  Webb,  2  J.  B.  Moore, 
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SECTION   III. 

OF  QUESTIONS  BETWEEN  PABTNERS    COGNIZANT    ONLT  BT  0OUBT8  OF  EQIHTY. 

1.   Demands  between  Firms  having  a  Common  Member, 

*  288  *  The  reasons  which  have  already  been  given  for  the  re- 
fusal of  courts  of  law  to  sustain  generallj  actions  between 
partners,  indicate,  with  sufficient  clearness,  the  classes  of  cases  in 
which  courts  of  equity  give  relief.  It  may  be  said  that  they  wilt 
give  relief  wherever  law  will  not,  and  that  it  is  the  general  rule 
that  law  will  not  sustain  suits  between  partners.  The  preceding 
section  may  be  considered  as  stating  the  exceptions  to  this  rule ; 
and  all  cases  which  do  not  come  under  one  or  other  of  these  ex- 
ceptions come  under  the  rule. 

One  important  class  of  actions,  in  which  suits  at  law  are  not 
maintainable,  needs  more  particular  attention.  It  consists  of  cases 
in  which  one  firm  has  a  cause  of  action  against  another  firm,  and 
there  is  some  one  person  who  is  a  member  of  both  firms.  There 
can  be  no  action  at  law  between   those   firms,  (i)     There  is 

(t)  BoMuiquet  v,  Wny,  6  Taunt.  698 ;  of  enforcing  6y  a  suit  at  law  the  contract 

Mainwaring  v.  Newman,  2  B.  &  P.  120 ;  between  the  tnutee  and   the    principal 

Moffiitt  V.  Van  Milligen,  id.  124,  note;  debtor  for  the  benefit  of  the  creditor  of  the 

Jones  V.  Yates,  9  B.  &  C.  682 ;  Griffith  v,  latter.     Denny  v.  Metcalf,  28  Me.  889. 

Chew,  8  S.  &  R.  80;   Portland  Bank  i;.  In  PennsylTania,  bj  act  of  April  14th, 

Hyde,  2  Fairf.  196 ;  Eastman  v.  Wright,  6  1888,  it  was  enacted  that  no  action  by 

Pick.  820,  821 ;   Graham  v.  Harris,  6  Gill  partners  or  several  persons  against  part- 

&  J.  489 ;  Burley  v.  Harris,  8  N.  H.  286 ;  ners  or  several  persons  should  abate,  nor 

Rogers  v.  Rogers,  6  Ired.  Eq.  81 ;  Calvin  the  action  be  defeated  by  reason  of  one  or 

V.  Markham,  8  How.  Miss.  848 ;  Green  v.  more  individuals  being  or  having  been 

Chapman,  27  Yt  286 ;  Englis  v.  Fumiss,  members  of  both  firms,  or  being  or  having 

4  E.  D.  Smith,  687 ;  Haven  v.  White,  89  been  of  the  parties  plaintifih,  and  also  of 

m.  609.   Upon  the  same  principle,  a  plain-  the  parties'  defendants,  in  the  same  suit ; 

tiff  cannot  summon  himself,  nor  can  sev-  the  acts  and  declarations  of  the  partner  or 

eral  plaintiffi  summon  one  of  their  own  persons  so  being  of  both  the  parties,  pUin- 

number,  as  a  trustee,  in  the  process  of  tiffi  and  defendants,  to  affect  each  party 

foreign  attachment    Belknap  v.  Gibbons,  respectively  to  the  same  extent  as  the  acts 

18  Met.  471.   See  Portland  Bank  v.  Hyde,  and  declarations  of  the  other  partners  or 

2  Fairf.  196.    And  where  there  are  two  persons,  plaintiffs  or   defendants,  would 

firms,  with  a  partner  common  to  each,  in  affect  the  respective  firms  or  parties ;  pnh 

an  action  against  one  of  them,  the  other  vided,  that  no  act  or  declaration  of  the 

cannot  be  summoned  as  trustee ;  for  the  party  shall  be  given  in  evidence  in  his 

reason,  that  the  trustee  process  is  a  mode  own  fevor  to  the  pr^udioe  of  others.    For 


CH.  ym.]         OF  THE  REMEDIES  OF  PABTNEBS  INTER  SE.  301 

a  *  rule  which,  though  technical,  or  rather  formal,  would  *  289 
suffice  to  prevent  it.  It  is  the  rule  which  prevents  the  same 
party  from  being  both  plaintiff  and  defendant  of  record ;  for  then  a 
man  would  sue  himself.  We  have  already  remarked  that  a  part- 
nership possesses  a  kind  of  personality,  and  that  it  is,  for  many 
purposes,  a  kind  of  corporation.  The  law  of  partnership,  as  it  is 
incorporated  into  the  common  law,  acknowledges  this  substantially 
as  the  foundation  of  its  whole  system ;  but  it  never  acknowledges 
it  formally.  The  names  of  all  the  partners — as  a  general  rule  — 
must  be  set  forth,  both  as  to  the  plaintiffs  and  the  defendants. 
They  should  be  described  as  ^^  copartners,  under  the  name  and 
style  of  A.,  B!,  &  Co."  But  these  words,  however  usual  and 
proper,  and,  for  some  purposes,  necessary,  are,  in  law,  words  of 
description ;  and  A.,  B.,  &  C.  can  no  more  sue  A.,  D.,  &  E.  than 
A.  can  sue  A.  {u)  In  addition  to  this  technical  reason,  however, 
it  may  be  said  that  such  suits  would  frequently  involve,  an  in- 
tricate   combination   of  interests,   to   which    the    processes    of 

cases  under  this  statute  or  bearing  upon  suit  on  the  note  is  removed  by  actual 
it,  see  Hepburn  v.  Curts,  7  Watts,  800 ;  negotiation,  and  the  holder  maj  daim  a 
MTadden  v.  Hunt,  5  Watts  &  S.  468;  valid  title  through  the  indorsement  of  the 
Tassey  v.  Church,  id.  468  ;  McConkey  v.  firm.  Per  Shaw,  C.  J.,  in  Parker  v.  Ma- 
Bogers,  Brightly,  N.  P.  460.  comber,  18  Pick.  609.  See  Babcock  v. 
(u)  Upon  the  like  ground,  that  the  same  Stone,  8  McLean,  172.  And  where  one 
person  cannot  in  the  same  suit  be  both  who  is  a  member  of  two  firms  makes  a 
plaintifi'and  defendant  of  record,  no  action  promissory  note  in  the  name  of  one  firm, 
can  be  maintained  between  one  and  the  payable  to  a  person  who  is  a  member  of 
firm  of  which  he  is  a  member.  See  cade,  the  other  firm,  the  payee  may  sue  and  re- 
p.  *  268,  note  (c) ;  De  Tastet  v.  Shaw,  1  B.  cover  upon  it  at  law ;  and  the  admissions 
&  Aid.  664 ;  Neale  v.  Turton,  4  Bing.  149;  of  the  common  member  of  both  firms  can- 
Teague  v.  Hubbard,  8  B.  &  C.  846 ;  Chad-  not  be  given  in  evidence  to  defeat  a  re- 
wick  17.  Clarke,  1  C.  B.  700;  Westcott  covery  on  the  instrument.  Moorev.  Gano, 
V.  Price,  Wright,  220 ;  T'mal  v.  Bright,  12  Ohio,  800.  See  Baring  v.  Lyman,  1 
Mmor,  108;  Estes  v.  Whipple,  12  Vt.  878;  Story,  428.  But  the  assignee  of  a  part- 
Bracken  V.  Kennedy,  8  Scam.  668,  664 ;  ner,  who  is  the  payee  of  a  non^negotiabie 
Myrick  v.  Dame,  9  Cush.  248, 264 ;  Homer  note  made  by  the  partnership,  cannot  sue 
V.  Wood,  11  id.  66;  Banks  v.  Mitchell,  8  on  the  note,  since  his  assignor  could  not. 
Yerg.  111.  Though  a  partner,  payee  of  a  Hill  v.  McPberson,  16  Misso.  204.  If  a 
negotiate  note  made  by  his  firm,  cannot  firm  is  the  first  indorseV  of  a  note,  the 
sue  the  makers,  his  indorsee  may  recover  holder,  bemg  a  partner  therein,  cannot  sue 
upon  it.  Smith  v.  Lusher,  6  Cowen,  688 ;  a  subsequent  indorser  on  the  note ;  it  being 
Thayer  v,  Buflum,  11  Met.  898 ;  Davis  v.  a  good  answer  to  the  suit  of  the  bolder, 
Briggs,  89  Me.  804 ;  Fulton  v.  Williams,  that,  as  a  member  of  the  copartnership,  he 
11  Cush,  108, 110.  So,  if  the  partnership  stands  in  the  relation  of  a  prior  indorser. 
be  payee  of  a  note  made  by  one  of  the  Decreet  v.  Burt,  7  Cush.  661. 
partners,  the  technical  impediment  to  a 
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*  290  *  law  are  not  adequate.  If  the  plaintiff  firm  recover,  in 
such  a  case,  A.  would  receive  a  sum  which  he  must  contrib- 
ute to  raise,  and  the  account  might  possibly  involve  all  of  those 
of  both  partnerships.  This,  with  the  entire  sufficiency  of  equity 
for  such  cases,  has  doubtless  prevented  courts,  or  legislatures  from 
annulling  or  modifying  this  rule. 

It  is  applied  with  equal  strictness  after  the  death  of  the  partner 
common  to  both  firms,  or  of  any  other  partner,  and  after  the  dis- 
solution of  the  partnership  in  any  way.  (v)  The  foundation  of  the 
rule  is,  that  a  party  cannot  sue  himself,  because  he  cannot  contract 
with  himself;  and,  therefore,  there  never  was  a  valid  contract  at 
law  between  these  two  firms,  (^w)  But  an  action  may  be  main- 
tained on  any  transactions  subsequent  to  the  death  of  the  common 
partner,  or  his  withdrawal  from  either  firm.  (2;)  So  far  as  this  dis- 
ability is  merely  technical,  it  may  be  doubted  whether  it  exists  in 
the  casa  of  a  dormant  or  secret  partner.  TUe  rule  seems  to  be, 
that  the  creditors  of  a  partner  are  not  obliged  to  include  the  name 
of  a  secret  partner  among  the  defendants,  (y)  There  is  an 
obvious  reason  for  this.  Why  should  the  creditor  lose  a  remedy, 
and  the  firm  acquire  a  protection,  merely  by  the  firm's  keeping 

{v)  BosaDquet  v.  Wnj.  6  Taunt.  598 ;  interest  of  the  plaintiff  is  thereby  mate- 
DeTastet,  17.  Shaw,  1  B.  &  Aid.  664 ;  Bor^  rially  altered,  and  that  it  ia  no  i^juiy  to  the 
ley  V.  Harris,  8  N.  H.  286 ;  Portland  Bank  plaintiff  to  compel  him  to  bring  a  new  ac- 
V.  Hyde,  2  Fairf.  106.  See  Englis  v.  Fur-  tion  against  the  two,  and  to  allow  them 
niss,  4  E.  D.  Smith,  687.  And  in  Ohio,  a  therein  to  set  off  a  debt  contracted  by  the 
surviving  partner  cannot  maintain  pro-  plaintiff,  as  the  plaintiff  believed,  to  the 
ceedings  in  rem  for  supplies  fUmisbed  by  other  partner  alone,  but  in  which  both 
the  copartnership  to  the  vessel  of  his  co-  partners  are  in  truth  equally  interested, 
partner ;  the  water-craft  law  of  that  State  But  this  case  may  now  be  considered  as 
not  creating  a  new,  artificial  person,  with  overruled,  and  the  rule  to  be,  that  if  the 
capacity  to  contract,  but  merely  giving  an  plaintiff  have  no  means  of  knowing  the 
accumulative  remedy  against  the  owner  existence  of  the  partnership,  the  partner* 
himself.  Thompson  v.  Steamboat  J.  D.  sued  cannot  plead  in  abatement  the  non- 
Morton,  2  Ohio  State,  26.  See  Miller  v.  joinder  of  a  dormant  partner.  De  Maa- 
Andres,  18  Ga.  866.  tort  v.  Saunders,  1  B.  &  Ad.  898 ;  Ex  parte 

{w)  Rose  V.  Poulton,  2  B.  &  Ad.  822.  Hodgkinson,  19  Yes.  294;  Ex  parte  Nor- 

(x)  Bosanquet  v.  Wray,  6  Taunt.  698.  folk,  id.  468 ;  Ex  parte  Watson,  id.  462; 

(y)  It  was  held,  in  one  case,  Dubois  v.  Ex  parte  Matthews,  8  Yes.   &  B.   126 ; 

Ludert,  6  Taunt  609,  that  if  a  plaintiff  Baldney  v,  Ritchie,  1  Stark.  888 ;  Doo  p. 

sues  a  defendant,  with  whom  alone  he  be-  Chippenden,  cited  in  Abbott  on  Shipping ; 

lieves  he  has  contracted,  but  who  in  truth  Sylvester  i;.   Smith,  9  Mass.   119.    See 

has  a  dormant  partner,  the  defendant  may  Cookingham  v.  Lasher,  89  N.  Y.  (Eeyes) 

plead  in  abatement  that  his  partner  ought  464,  and  Bird  v.  McCoy,  22  Iowa,  649. 
to  be  joined,  unless  it  be  shown  that  the 
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secret  the  name  of  one  of  them  ?  or  why  should  *  the  *  291 
creditor  be  bound  to  place  on  record  a  name  which  he 
does  not  know,  and  is  hindered  from  knowing  by  his  debtors? 
The  rule  seems  to  go  farther,  however.  If  the  creditor  knows  the 
name  of  a  secret  partner,  it  would  seem  that  he  is  under  no  obli- 
gation to  make  him  defendant.  (2)  And  there  is  some  reason  for 
this ;  partly  in  the  advantage  of  a  uniform  rule,  and  much  more 
in  the  principle  that  the  firm  should  be  estopped  from  requiring 
that  another  should  make  public  what  they  themselves  choose  and 
endeavor  to  keep  private. 

But  the  rule  is  sometimes  said  to  go  still  further,  even  to  the 
converse  proposition,  that  the  firm,  in  their  own  action,  need  not 
name  a  dormant  or  secret  partner ;  and,  therefore,  the  want  of  his 
name  cannot  be  taken  advantage  of,  by  abatement,  or  otherwise. 
The  reasons  which  apply  to  the  other  side  of  this  rule  have  no  ap- 
plication whatever  to  this.  But,  as  a  mere  matter  of  convenience, 
there  is  perhaps  no  objection  to  this  proposition,  although  we  are 
not  certain  that  the  authorities,  when  well  considered,  sustain 
this  rule  where  the  firm  is  plaintiff,  (a)      But  to  go  further. 

(z)  If  he  was  tmaware  of  tlft  dormant  488,  492;  Bonfleld  v.  Smith,  12  M.  &  W. 
partner,  at  the  time  of  making  the  contract  405.  See  Bobinson  v.  Wilkinson,  8  Price, 
sned  upon,  he  may  or  may  not,  at  his  eleo-  588.  Where,  by  direction  of  the  plaintiff, 
tion,  join  the  dormant  partner.  Ex  parte  the  writ  was  served  on  one  only  of  two 
Hamper,  17  Ves.  412;  Ex  parte  Liddle,  2  partners  in-  trade,  when  the  declaration 
Boee,  86 ;  Grellier  v,  Neale,  1  Peake,  146 ;  showed  that  the  plaintiff  knew  tlie  names 
Bobinson  v,  Wilkinson,  8  Price,  588 ;  Ex  of  both,  and  a  yerdict  was  obtained  npon 
parte  Lay  ton,  6  Yes.  488 ;  Hoare  v.  Dawes,  a  plea  of  non-assumpsit,  pleaded  by  the 
1  Doug.  871 ;  Wilson  v.  Wallace,  8  S.  &  partner  on  whom  the  writ  was  served,  it 
R.  55 ;  Page  v.  Brant,  18  Bl.  87 ;  Cleve-  was  held,  that  the  judgment  should  be 
land  V.  Woodward,  15  Vt.  802 ;  Blin  v.  arrested.  Shields  v.  Oney,  5  Munf  550. 
.  Pierce,  20  id.  25;  Hagar  v.  Stone,  id  106.  (a)  Skinner  v.  Stocks,  4  B.  &  Aid.  487. 
But  if  the  plaintiff  sue  only  the  ostensible  See  Ross  v.  Decy,  2  Esp.  469,  note ;  George 
members  of  a  firm,  and  the  non-joinder  v.  Claggett,  7  T.  R.  861,  note ;  Rod  well  v, 
of  the  rest  is  objected  to,  it  will  be  for  Bedge,  1  C.  &  P.  220;  Gordon  v.  Ellis,  2 
the  jury  to  say  whether,  at  the  time  the  C.  B.  821 ;  Cothay  v.  Fennell,  10  B.  &  C. 
plaintiff  contracted,  he  knew  or  had  the  671 ;  Alexander  v.  Barker,  2  Cromp.  &  J. 
means  ofknowing  that  others  were  jointly  188;  Bobson  v.  Drummond,  2  B.  &  Ad. 
interested  witli    the   defendants;    or,  in    808. 

other  words,  to  decide  with  whom  the  It  appears,  from  the  cases  just  above 
contract  was  intended  to  be  made.  Stans-  cited,  to  be  the  doctrine  of  the  English 
field  V,  Levy,  8  Stark.  8 ;  MuUett  f .  Hook,  cases  that  the  dormant  partner  may  be  co- 
1  Moody  &  M.  88 ;  De  Mautort  v.  Saunders.  pUintiff  with  the  ostensible  partner  in  a 
1  B.  &  Ad.  398;  Ex  parte  Lay  ton,  6  Yes.  suit  upon  a  contract  made  by  the  latter 
488;  Davies  v,  Hawkins,  8  Maule  &  S.   upon  partnership  account    As  to  the  other 
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*  292  If  a  firm  should  seek  to  sue  another  *  firm,  when  one  part- 
ner in  either  is  a  secret  partner  in  the  other,  because  he 
need  not  be  named  in  that  one,  or  even  if  he  is  secret  in  both, 
and,  therefore,  need  not  be  named  in  either,  we  should  have  much 
doubt  whether  such  a  suit  could  be  maintained  against  the  sub- 
stantial reasons  which  oppose  it,  until  it  were  otherwise  determined 
by  adjudication. 

And  if  it  be  said  that,  if  the  partner  common  to  both  be  only 
nominal  (6)  in  one,  or  both,  having  no  real  interest  whatever, 

questioD,  whether  in  such  a  case  the  secret  when  the  ostensible  and  secret  partners  aU 
partner  must  join,  or  whether  the-  ostensi-  sue,  on  a  partnership  contract,  the  defend- 
ble  partner  may  sue  alone,  we  have  al-  ant  may  make  the  same  defences,  whether 
ready  indicated  the  principles  by  which,  by  ofiset  or  otherwise,  as  if  the  action  had 
we  think,  it  should  be  answered.  The  been  brought  in  the  name  of  the  acting 
English  cases  seem  rather  to  favor  the  partner  with  whom  the  contract  was  act- 
doctrine  that  the  ostensible  partner  may,  nally  made.  Hilliker  v.  Loop,  6  Yt  116 ; 
if  he  chooses,  sue  without  joining  the  se-  Lapham  v.  Green,  9  id.  407 ;  Lord  v.  Bald- 
cret  members  of  the  firm.  He  is  regarded  win,  6  Pick.  852;  Ward  v,  Leriston,  7 
as  an  agent,  contracting,  in  his  own  name,  Blackf.  466 ;  Rose  v.  Murckie,  2  Call,  409 ; 
for  an  undisclosed  principal,  in  which  Beach  v.  Hayward,  10  Ohio,  465.  The 
case  either  the  agent  or  the  principal  may  right  of  set-off  in  such  cases  as  provided 
sue  upon  the  contract  Sims  v.  Bond,  5  for  by  statute  in  Massachusetts,  Gen.  Stat. 
B.  &  Ad.  889.  See  Mawman,  v,  Gillett,  ch.  180,  §  9.  In  New  York,  since  the 
Lloyd  V.  Archbowle,  supra ;  Lereck  v.  Shaf-  code,  whi«h  provides  (§111)  that  "  every 
toe,  2  Esp.  468 ;  Brassington  v.  Ault,  2Bing.  action  must  be  prosecuted  in  the  name  of 
177 ;  Steel  v.  Western,  7  J.  B.  Moore,  81.  the  real  party  in  interest,"  a  dormant  part- 
In  the  United  States  the  rule  of  the  ner  is  a  necessary  parkas  a  plaintiff  in  an 
English  courts  has  been  followed,  and  it  action  for  the  recovery  of  a  partnership 
has  been  generally  hdd,  that  the  ostensible  debt,  founded  on  a  partnership  contract, 
partner  is  the  only  necessary  party  plain-  whether  the  relief  sought  be  legal  or  equi- 
tiff  to  a  suit  to  enforce  a  partnership  con-  table.  Secor  v.  Keller,  4  Duer,  416. 
tract,  though  the  dormant  partner  may  be  (6)  There  are  cases  which  hold  that  a 
joined.  Mitchell  v.  Dall,  2  Harris  &  G.  nominal  partner  need  not  join  as  a  oo- 
159,  171 ;  Clarkson  v.  Carter,  8  Cowen,  plaintiff  in  an  action  on  a  contract  made 
84;  Hawley  v.  Cramer,  4  id.  717  ;  Clark  v.  by  the  firm.  Davenport  v.  Rackstrow,  1 , 
Miller,  4  Wend.  628 ;  Boardman  v,  Keeler,  C.  &  P.  89 ;  Kell  v.  Nainby,  10  B.  &  C.  20 ; 
2  Vt.  65;  Lapham  v.  Green,  9  id.  407;  Harrison  v.  Fitzhenry,  8  Esp.  288 ;  jEJx  parte 
Morton  v.  Webb,  7  id.  128 ;  Curtis  v.  Bel-  Alexander,  1  Glyn  &  J.  400 ;  Atkinson  r. 
knap,  21  id.  488 ;  Lord  v.  Baldwin,  6  Pick.  Lamg,  1  Dowl.  &  R.  N.  P.  16 ;  Bernard 
852;  Wood  v.  O'Eelley,  8  Cush.  406;  v.  Wilcox,  2  Johns.  Cas.  874.  See  Allen  v. 
Wilson  V.  Wallace,  8  S.  &  R.  55 ;  Barstow  White,  Minor,  865.  On  the  other  hand, 
V.  Gray,  8  Greenl.  409 ;  Ward  v.  Leviston,  the  nominal  partner  may  be  a  witness  for 
7  Blackf.  466;  Monroe  v.  Ezzell,  11  Ala.  the  plaintiff,  if  he  be  clearly  shown  to  have 
608 ;  Bank  of  St.  Marys  v.  St.  John,  25  no  interest  whatever  in  the  concern.  Pai^ 
id.  566,  621-624 ;  Gregory  v.  Bailey,  4  sons  v.  Crosby,  5  Esp.  199 ;  Davenport  o. 
Harring.  256 ;  Speake  v.  Prewitt,  6  Tex.  Rackstrow,  Kell  v.  Nainby,  siqrra ;  Glossop 
252;  Jackson  v.  Alexander,  8  id.  109;  v.  Colman,  1  Stark.  25 ;  Teed  v.  Elworthy 
Eeane  v,  Fisher,  9  La.  An.  70,  74.    But  14  East,  210. 
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snch  a  suit  may  be  maintained,  we  should  have  some  doubt 
if  he  *  were  nominal  in  both,  and  more,  if  he  were  nominal  *  293 
in  one  and  actual  in  the  other ;  because  a  merely  nominal 
partner  is  a  perfectly  real  partner  as  to  those  parties.  It  seems  to 
be  agreed  that,  if  the  action  is  brought  on  a  written  contract,  in 
which  all  the  names  are  used,  the  want  of  interest  in  one  does  not 
sustain  an  action  without  him,  or  an  action  which  makes  him  both 
plaintiff  and  defendant,  (e)  And  we  should  be  inclined  to  think 
the  relation  of  partnership,  and  the  law  springing  out  of  this  rela- 
tion, should  have  much  the  same  effect  as  a  written  contract. 

2.   Qf  the*  Demand  of  a  Firm  Qrounded  on  the  Tort  of  a  Member 

thereof. 

This  question  has  arisen  where  a  firm  has  a  right  of  action,  and 
the  cause  of  action  is,  in  the  whole  or  in  part,  the  fraud  of  one  of 
the  partners.  If  A.  fraudulently  transfers  his  own  property,  he 
cannot,  generally  speaking,  bring  any  action  to  recover  this 
property,  because  he  cannot  avoid  his  own  act,  nor  found  his 
right  upon  his  wrong-<loing.  But  if  A.,  of  the  firm  of  A.,  B.,  & 
Co.,  fraudulently  transfers  the  negotiable  paper  of  A.,  B.,  &  Co., 
in  payment  of  his  own  debt,  under  circumstances  which  would 
make  the  transfer  null  as  to  the  partnership,  it  has  been  objected 
to  the  action  of  A.,  B.,  &  Co.  for  the  paper,  that  A.  cannot  be  a 
plaintiff  in  such  an  action  and  that  B.  &  Co.  cannot  sue  with- 
out A.  (d) 

(c)  Gnidon  v.  Robson,  2  Camp.  802.  Ellis,  7  Man.  &  G.  607,  622;    Brewster 

(d)  JoDes  9.  Tates,  9  B.  &  C.  582.  v.  Mott,  4  Scam.  878 ;  Daniel  v.  Daniel,  9 
Sjkes  &  Bury  being  in  partnership,  Sykes  B.  Mon.  195 ;  Buck  v.  Mosley,  2i  Miss. 
gaTe  the  moneys  and  bills  of  the  partner-  170 ;  Goode  v.  McCartney,  10  Tex.  198 ; 
ship  in  payment  of  his  separate  debt,  and  'Nail  v.  Mclntyre,  81  Ala.  582.  See  opin- 
io fraud  of  his  copartners,  the  party  reoeir-  ion  of  Parker  C.  J.,  in  Greeley  v,  Wyeth, 
ing  the  property  being  priyy  to  the  fraud.  10  N.  H.  18,  and  of  Bigelow,  J.,  in  Homer 
Sykes  &  Bury  having  become  bankrupt,  v.  Wood,  11  Cush.  68. 

their  assignees    brought  trover  for  the  In  Pennsylvania,  where  equitable  rem- 

billfl,  and  assumpsit  for  the  money.    The  edies  are  administered  through  the  me- 

Court  of  King's  Bench  hdd,  that  the  plain-  dium  of  common-law  forms,  the  English 

tiflb  could  not  recover.    The  doctrine  of  rule  as  laid  down  in  Jones  v.  Yates,  has 

Jones  17.  Yates  was  approved  in  Greeley  been   distinctly   denied    any   operation. 

V.  Wyeth,  16  N.  H.  10.    See  Wallace  v,  Tmdy  v.  Powers,  6  Barr,  492. 
KeUall,  7  M.  &  W.  264,  278 ;  Gordon  v, 

20 
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*  294  *  But  snch  an  objection  is  wholly  technical,  nor  do  we 
think  that  even  on  technical  grounds  it  is  unanswerable. 
The  law  is  familiar  with  instances  of  a  party's  name  being  used  by 
others,  for  their  exclusive  benefit,  and  against  his  will.  An  as- 
signee for  value  of  a  chose  in  action  so  sues  in  the  name  of  the 
assignor ;  and,  after  notice  given  of  the  assignment,  the  debtor  is 
bound  only  to  the  assignee,  and  the  assignor,  who  is  nominal  plain- 
tiff, can  neither  withdraw  nor  defeat  the  action,  nor  release  the 
judgment,  having,  in  fact,  no  more  power  over  the  action,  and  no 
more  to  do  with  it,  than  if  his  name  were  not  used,  (e)  If 
there  be  some  objection  to  the  application  of  a  similar  rule  to  the 
case  under  consideration,  there  may  be  less  to  permitting  B.  &  Go. 
to  sue,  on  the  ground  that  the  fraud  of  A.  removes  him  from 
all  interest,  and  from  the  case.  Nor  are  cases  wanting  which,  at 
least,  incline  to  this  view.  (/) 

Even  if  it  should  be  held  that  a  partner  cannot  release  or  assign 
to  his  copartner  his  share  of  a  partnership  debt,  so  as  to  au- 
thorize a  suit  by  the  partner  alone  —  a  proposition  which  we  do 
not  think  would  now  be  universally  held,  although  an  unavoid- 
able inference  from  the  strict  and  technical  rules  of  the  common 
law  —  it  does  not  necessarily  follow  that  the  same  rule  would  be 
applied  where  a  partner  destroys  or  loses  his  right  by  his  fraud. 
The  true  objection  is,  so  far  as  there  is  any  one  of  substance, 

(e)  1  Pan.  on  Cont.  5th  ed.  280.  ble,  on  the  ground  that  the  action  was 
{jTj  There  are  dicta  to  the  effect,  that  com  for  a  tort.  The  followmg  caae  ia 
in  snch  a  caae  the  injured  partners  could  somewhat  more  in  point.  Assumpsit  for 
not  sue  without  joining  their  fraudulent  goods  sold  and  delivered.  The  defend- 
copartner,  since,  the  action  being  ex  con-  ant's  coimsel  stated  that  the  plaintiff  and 
tractu,  and  the  contract  joint,  the  remedy  one  Morgan  were  in  partnership  together ; 
must  also  be  joint,  and  the  partners  can  and  that,  on  a  dissolution  of  that  partner- 
have  no  joint  capacity,  except  when  all  ship,  it  was  agreed  between  them  that 
sue  together.  See  opinion  of  Lord  Ten-  Evans  should  receive  some  of  the  debts, 
terden,  C.  J.,  in  Jones  v.  Yates,  9  B.  &  C.  and  Morgan  the  others.  This  debt  waa 
689;  of  Bigelow,  J.,  in  Homer  v.  Wood,  to  be  paid  to  Morgan,  and  the  defendant 
11  Gush.  64.  In  Longman  v,  Pole,  Moody  had  accordingly  paid  it  to  him.  They 
&  M.  228,  Lord  Tenterden,  C.  J.,  in  sum-  called  Morgan  to  prove  this  caae,  and 
ming  up,  said :  "  I  think,  in  point  of  law,  Lord  Kenyon  held  him  a  competent  wit- 
this  action  is  maintainable ;  if  a  person  ness,  as  the  judgment  in  this  cause  would 
colludes  with  one  partner  in  a  firm  to  ena-  not  conclude  his  right  He  was  examined, 
ble  him  to  injure  the  other  partners,  I  and  on  his  evidence  the  defendant  obtained 
think  they  can  maintain  a  joint  action  a  verdict  Evana  v,  Silverlock,  '1  Peake, 
agunst  the  person  so  colluding."  Per-  21. 
haps,  however,  this  case  is  distinguisha- 
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that  if  the  firm  or  tlie  other  partners  alone  recovered,  it 
•  would  be  recovered  as  the  property  of  the  firm,  and  the  *  295 
fraudulent  party  would  have  his  share.  It  must  be  admit- 
ted that  this  objection  has  much  weight.  But  perhaps  it  might  be 
obviated  by  reduction  or  severance  of  damages,  by  set-off,  or  re- 
coupment, or  in  some  other  similar  way,  at  law,  (jg)  as  well  as  it 
could  be  in  equity.  And  it  certainly  would  be  a  great  hardship  to 
deny  to  the  innocent  parties  any  relief,  either  at  law  or  equity.  (K) 

If  a  partner  bring  a  bill  in  equity  against  the  other  partners  for 
a  settlement  of  the  affairs  of  the  firm,  the  fraudulent  character  of 
the  purpose  for  which  the  firm  was  formed,  is  no  defence.  (hJi) 

As  equity  is  undoubtedly  the  principal  tribunal  for  the  adjudi- 
cation of  questions  arising  under  the  law  of  partnership,  it  is, 
perhaps,  always  able  to  give  relief  or  remedy  in  cases  which  justly 
called  for  it,  and  cannot  obtain  it  at  law.  (t)  The  most  frequent 
instances  of  actual  resort  to  equity  are  for  a  dissolution,  or  for  a 
sale  in  the  course  of  settlement  by  law;  for  an  account,  either 
general  or  particular,  under  some  specific  agreement ;  for  contribu- 
tion ;  (y)  for  the  enforcement  of  rights,  given  either  by  law,  or  by 


{g)  Daniel  o.  Daniel,  9  B.  Mon.  196.  Halstead  o.  Shepard,  28  Ala.  568 ;  Pordj 

(A)  *'  The  defirauded  partner  may,  per^  v.  Powers,  6  Barr,  494. 

hapa,  have  a  remedy  in  equity,  by  a  suit  (hk)  Hairey  v,  Vamey  (2  Browne),  98 

in  his  own  name  against  his  partner,  and  Mass.  118. 

the  person  with  whom  the  fraud  was  com-  (t)  See  Hamilton  v,  Cummings,  IJohns. 

mitted."    Per  Lord  Tenterden,  C.  J.,  in  Ch.  517. 

Jones  V.  Tates,  9  B.  &  C.  589.  "  If  a  part-  (j)  Wright  v.  Hunter,  6  Yes.  792 ;  Ab- 
ner  fraudulently  or  improperly,  without  hot  v.  Smith,  2  W.  Bl.  947,  949.  Hence, 
the  consent  of  his  partners,  applies  the  in  a  case  where  flye  persons,  in  partner- 
partnership  ftmds  to  his  own  private  pur-  ship  as  coach  proprietors,  had  incurred  a 
poses,  or  for  his  own  private  profit  or  partnership  debt,  which  the  creditor,  after 
emolument,  or  invests  the  same  improp-  the  deathof  one  of  the  partners,  recovered 
erly  in  his  own  name,  and  for  his  own  use,  in  an  action  against  the  survivors,  on  a 
the  other  partners  have  a  right,  if  they  bill  filed  for  that  purpose  against  the 
can  distinctly  trace  the  investment,  and  representatives  of  the  deceased  part- 
elect  so  to  do,  to  follow  the  partnership  ner,  by  the  partner  who  had  paid  the 
frmds  into  the  new  investment,  and  treat  damages  and  costs  of  the  action.  Sir  John 
it  as  trust  property  held  by  that  partner  Leach  decreed  contribution,  not  only  for 
for  the  benefit  of  the  firm,  and  as  liable  to  the  damages,  but  also  for  the  costs.  Thom- 
be  accounted  for  by  any  person  into  whose  as  v.  Lichfield,  Rolls,  H.  T.  1881,  cited  in 
possession  the  same  may  come,  who  is  not  CoUyer  on  Part.  (Perkins'  ed.)  §  287.  See 
a  honetfide  purchaser  for  a  valuable  consid-  Browne  v.  Gibbins,  6  Bro.  P.  C.  491,  8  id. 
elation,  without  notice."  Per  Story,  J.,  127  ( Dublin  ed.);SeUsi;  Hubbell,  2Johns. 
in  KeUey  v.  Greenlea^  8  Stoiy,  101.    See  Ch.  897 ;  Jones  o.  Morgan,  16  Jur.  288. 
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agreement  of  the  partners;  for  a  remedy  for  wrong  done  by  a 
partner,  or  prevention  of  it  by  injunction  against  him ;  for  an 
injunction  against  third  parties,  to  prevent  them  aiding  a  partner 
in  doing  a  wrong  to  the  partnership;  —  sometimes  for  specific 

performance  of  agreement  to  enter  into  partnership ;  —  in 
*  296    general,  *for  all  frauds  or  mistakes  of  fact ;  (t)  —  and  in 

some  cases  for  a  manager  or  receiver  of  the  business  or  the 
property  of  the  partnership.  Some  of  these  topics  we  shall  con- 
sider separately.  Here  we  would  remark  that  the  legal  maxim, 
^^  de  minimis  rum  curat  lexj^  is  applied  with  a  wide  meaning  in 
equity.  It  is  a  general  rule,  that  good  reasons  must  be  given,  and 
facts  proved  making  out  a  strong  case  of  considerable  damage, 
before  equity  will  interfere.  (V) 

The  principal  exception  to  this  rule  is  in  cases  of  fraud.  Where 
that  is  clearly  proved,  a  court  of  equity  is  usually  prompt  in  sup- 
pressing or  punishing  the  fraud,  although  the  amount  of  injury 
resulting  from  it  may  not  be  large,  (m)  Perhaps  it  may  be  useful 
to  advert  to  the  question  whether  money  which  a  partner  seeks  to 
recover  will  be  taken  from  or  paid  to  the  funds  of  the  partnership ; 

(k)  Throughout  the  whole  of  this  sec-  Ex  parte  Broome,  1  Rose,  69,  71.  See, 
tion  we  shall  constantly  meet  witli  illustra-  however,  Clifibrd  v.  Brooke,  18  Yes.  181, 
tions  of  the  interference  of  equity,  wherever  and  the  comments  upon  the  last  two  cases 
finiud  taints  the  intercourse  of  persons  who  in  2  Hoy.  Supp.  827.  And  he  will  be  re- 
became  partners  fidrly,  and  on  a  basis  of  stored,  as  far  as  possible,  to  his  original 
mutual  good  fkith.  Here  we  shall  only  situation ;  Hynes  v.  Stewart,  10  B.  Mon. 
remark  that  if,  in  the  original  agreement  429 ;  Fogg  v.  Johnston,  27  Ala.  482.  See 
of  association,  there  has  been  finud,  impo-  Oldaker  p.  Lavender,  6  Sim.  289.  But 
sition,  misrepresentation,  or  oppression,  upon  a  bill  by  one  partner  against  his  co- 
equity  may  declare  the  partnership  void  partners,  for  an  account  and  his  share  of 
ab  initio.  Howell  v.  Harvey,  5  Ark.  270,  the  profits,  a  fraud  perpetrated  by  the 
278;  Tattersall  v.  Groote,  2  B.  &  P.  186,  plaintiff  upon  one  of  his  copartners,  in  a 
per  Lord  Eldon ;  Hynes  v.  Stewart,  10  B.  transaction  prior  to  and  independent  of  the 
Mon.  429 ;  Fogg  v.  Johnston,  27  Ala.  482.  partnership,  by  means  of  which  he  pro- 
And  the  injured  party  may  file  a  bill  for  cured  the  funds  contributed  as  his  share 
the  return  of  any  premium  he  may  have  of  the  capital  of  the  firm,  is  no  ground  for 
paid  for  the  sake  of  becoming  a  partner,  annulling  or  rescinding  the  contract  of 
Per  Lord  Eldon,  in  Tattersall  v.  Groote  partnership.  Ingraham  v.  Foster,  81  Ala. 
supra ;  Pillans  v.  Harkness,  Colles,  P.  C.  128.  See  Stein  v.  Robertson,  80  id.  286. 
442 ;  Hamiil  v.  Stokes,  Daniell,  20, 4  Price,  (/)  See  post,  ch.  14,  §  1,  subsection  1. 
161.  See  Evans  v.  Bicknell,  6  Yes.  174,  (m)  The  maxim  de  minimi*  non  curat  lex 
182 ;  Akhurst  v.  Jackson,  1  Swanst.  89 ;  "  is  never  applied  to  the  positive  and 
Colt  v.  Woollaston,  2  P.  Wms.  154 ;  Green  wrongful  invasion  of  another's  proper^.'' 
V.  Barrett,  1  Sim.  45 ;  Blain  o.  Agar,  id.  Per  Cowen,  J.,  in  5  Hill,  175. 
87.     Or  for  an  account  and  a  receiver; 
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for  this  is  very  generally  a  test  question,  which  may  determine 
whether  the  proper  remedy  is  at  law  or  equity.  Thus  we  men- 
tioned covenant  or  assumpsit  as  maintainable  on  an  agreement  to 
pay  money  before  a  partnership,  and  to  establish  or  launch  a 
partnership;  but  neither  of  these  actions  will  be  sus- 
tained if  the  *  money  when  paid  is  to  be  paid  out  of  the  *  297 
funds  of  the  partnership,  or  if  recovered  is  to  be  added 
or  credited  to  those  funds,  (n) 

It  was  said  in  the  preceding  section  that  actions  at  law  will  lie 
between  partners,  in  general,  on  any  contract,  transaction,  or  in- 
debtedness which  is  taken  out  of  and  separated  from  the  partner- 
ship accounts,  before,  during,  or  after  the  partnership.  Now  we 
have  in  the  question  whether  the  money  is  either  to  come  from  or 
be  paid  to  the  partnership,  or  is  to  remain  the  benefit  or  loss  of 
the  partner  only  and  never  to  appear  in  the  accounts  of  the  part- 
nership, perhaps,  the  best  way  of  determining  whether  the  cause 
of  action  is  so  separated  from  the  partnership,  as  to  be  sufficient 
for  a  suit  at  law. 

If  a  partner  files  a  bill  in  equity  against  his  copartners,  after  the 
termination  of  the  copartnership,  it  has  been  held  that  all  the  par- 
ties are  to  be  regarded  as  actors,  and  the  decree  should  settle  the 
partnership  concerns  between  all  the  partners,  as  if  each  had  filed 
a  bill  against  his  copartners,  (nn) 

It  may  be  regarded  as  a  general  rule,  that  a  bill  in  equity  by  a 
partner  for  a  balance,  must  show  a  final  settlement  of  the  partner- 
ship affiiirs,  or  ask  the  court  to  make  such  a  settlement,  (nnn) 

SECTION  IV. 

ON    THE    METHODS    AKD    PROCESSES     OF     EQUITY    APPUGABLB    IN     CASES     OF 

PABTNERSHIP. 

l.Ofa  Decree  for  Specific  Performance. 

m 

A  decree  for  specific  performance  is  one  of  the  important  and 
most  frequent  means  of  relief  and  remedy  in  equity.     We  have 

(n)  Bedford  v.  Bnitton,  1  Scott,  246,  v.    Griffiths,    8    Ezch.    898,    904,    per 

261,  262, 1  Bing.  N.  C.  407 ;  Pearson  v.  Maule,  J. 

SkeUoD,  1  M.  &  W.  604.    See  Andrews      (mt)  Raymond  v.  Came,  46  N.  H.  201. 
V.  Ellison,  6  J.  B.  Moore,  199;  Caldicott     (nnn)  WiUiamson  v.  Haycock,  11  Iowa,  40. 
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already  spoken  of  it  in  reference  to  a  prayer  for  this  relief  against 
one  who  refuses  to  carry  into  effect  an  agreement  for  a  partner^ 
ship.  In  general,  it  will  be  applied  by  equity,  as  between  part- 
ners, whenever  the  performance  of  a  certain  duty,  or  of  a  distinct 
promise  is  prayed  for,  which  duty  or  promise  the  court  can  enforce 
or  cause  to  be  executed  efficiently  and  adequately,  while  there  is 

no  adequate  remedy  at  law  for  a  breach  of  it.  (o) 
*  298        *  But,  as  has  been  already  intimated,  there  must  always 

be  duties,  as  of  general  good  conduct,  of  skill  or  care,  or  the 
like,  which  it  is  impossible  for  the  court  to  regulate  or  enforce  by  a 
decree ;  and  nothing  is  done  in  such  cases  unless  a  positive  mis- 
chief is  threatened,  which  may  be  prevented  or  remedied  by 
injunction  or  other  means.  (^) 

(o)  Thufli  equity  has  enforced  an  agree-  Eemble  v.  Kean,  6  Sim.  888;  Eimberly  v. 
ment,  made  upon  the  diflflolution  of  apart-  Jennings,  id.  840;  Baldwin  r.  TJaefol 
nerahip,  that  a  particular  book  used  in  the  Knowledge  Societj,  9  id.  898;  Geiraia  v, 
trade  should  become  the  exclusive  prop-  Edwards,  2  Drvty  &  W.  80.  The  same 
erty  of  one  of  the  partners,  and  that  a  copy  doctrine  waa  asserted  in  the  American  case 
of  it  should  be  delivered  to  the  other,  of  Hamblin  v,  Dinneford,  2  Edw.  Ch.  629. 
Lingen  v.  Simpson,  1  Sim.  &  S.  600.  So  But  the  later  English  cases  hare  adopted 
if  one  partner  receives  moneys,  but  does  a  different  principle.  Bolfe  v.  Bolfe,  16 
not  enter  tiie  receipts  in  the  partnership  Sim.  88 ;  Dietrichsen  v.  Cabbum,  2  Phil- 
books,  relief  will  be  granted  in  equity,  lips,  62 ;  Lnmley  v.  Wagner,  6  De  G.  & 
Goodman  v.  Whitoomb,  1  Jac.  &  W.  698.  6.  486, 18  Eng.  L.  &  Eq.  252.  It  is  now 
So,  if  the  continuing  and  incoming  partner  held  that  where  a  contract  contains  oov- 
agree  to  give  the  retiring  partner  their  joint  enants  to  do  certain  acts,  and  also  to  ab- 
and  several  bond  to  indemnify  him  against  stain  from  doing  certain  acts,  a  court  of 
the  debts  of  the  first  partnership,  it  seems  equity  has  jurisdiction  to  restrain  the 
that  this  agreement  may  be  specifically  breach  of  a  negative,  though  it  mi^  have 
enforced.  Warren  v.  Taylor,  8  Sim.  699.  no  power  to  compel  specific  performance 
An  iigunction  against  the  breach  of  a  part-  of  the  affirmative  covenants;  as  in  tiie 
nership  covenant  is  often  equivalent  to  a  case  of  an  agreement  by  a  musician  to 
decree  for  spedflc  performance ;  as  where  sing  at  a  particular  theatre,  and  not  to 
the  active  members  of  a  firm  are  ei^oined  sing  at  any  other,  in  which  case  an  iqjnno- 
firom  using,  in  the  joint  business,  any  other  tion  may  be  granted  against  the  breach  of 
than  the  name  agreed  upon  in  the  articles  the  latter  portion  of  the  agreement.  Bot^ 
as  the  style  of  the  partnership.  See  pod,  it  seems,  that  in  such  cases  the  court  will 
subsection  4.  not  interfere,  if  it  is  apparent  that  ita  ju- 

(p)  It  was  hdd,  in  quite  a  number  of  risdicdon  cannot  be  beneficially  exercised, 

cases  in  England,  that  equity  would  not  Ibid.    In  Lumley  v.  Wagner,  supra,  all 

prohibit  the  violation  of  a  negative  term  the  authorities  are  reviewed,  and  the  prin- 

in  an  agreement,  unless  it  had.  the  power  ciples  governing  the  question  elaboratdy 

of  enforcing  the  positive  part  of  the  same  discussed.    See  Johnson  v.  Shrewsbury, 

agreement,  upon  the  principle  that  the  &c.  B.  Co.,  8  De  G.  M.  &  G.  927, 19  Eng. 

court  should  not  interfere  at  all,  unless  it  L.  &  Eq.  684. 
could  administer  taXi  and  entire   relief.       The  doctrine,  that  where  a  contract  hat 
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Thus,  if  a  partner  covenants  to  give  his  whole  business  time 
and  attention  to  the  concerns  of  the  partnership,  no  specific  per- 
formance would  be  decreed  on  a  prayer  setting  forth  that  he  was 
generally  negligent  and  inattentive.  But  such  a  covenant 
would  *  be  construed  as  an  enforcement  of  the  rule  of  law,  *  299 
that  a  partner  must  not  engage  in  other  business  which  in- 
terferes with  his  duties  to  the  firm  or  otherwise  injures  it ;  and  the 
court  would  restrain  a  partner  under  such  covenant  from  engaging 
in  any  independent  business.  Qq)  And  if  the  plaintiff  in  his  bill 
for  specific  performance,  or  in  his  separate  bill,  prays  that  an 
account  of  the  profits  of  this  forbidden  business  may  be  taken,  and 
a  share  paid  to  them,  as  if  it  were  done  on  their  joint  account, 
equity — supposing  the  justice  of  the  case  upon  all  its  facts  so  to 
require — would  grant  this  relief,  (r) 

2.    Of  a  Decree  for  a  DisBolutum^  and  for  an  Account. 

We  connect  these  topics,  in  this  section,  because  a  court  of 
equity  frequently  decrees  an  account  between  partners;  almost 
always,  however,  where  there  has  been  or  is  to  be  a  dissolution  of 
the  partnership.  Indeed,  courts  of  equity  have  intimated,  with 
much  distinctness,  that  they  would  not  decree  any  account,  unless 
there  cither  was  a  dissolution,  or  the  bill  prayed  for  a  dissolu- 
tion. (%)    As  we  have  said,  this  is  generally  the  case  in  point  of 

both  a  potitiTe  and  a  negatiye  teraii  and  part  of  thtf  agreement,  yet,  there  beuig  a 
the  positiye  term  is  of  such  a  nature  that  partnership  subsisting,  the  court  will  re- 
performance  cannot  be  compelled  by  equi-  strain  that  party  (if  he  has  covenanted  that 
ty,  it  will  not  interfere  to  prerent  the  he  will  not  carry  on  the  same  trade  with 
Tiolation  of  the  negative  term,  seems  never  other  persons)  from  breaking  that  part  of 
to  have  been  applied  to  articles  of  partner^  the  agreement.  That  ii,  in  com  of  a  pari- 
•hip,  though  "  it  does  not  appear  why  nenhip."  See  Morris  v,  Colman,  18  Yes. 
cases  of  actual  partnership  shoiUd  be  more  487. 

CiTored,  in  the  exercise  of  the  jurisdiction  {q)  Kemble  r.  Kean,  6  Sim.  888 ;  Mor- 

by  injunction,  than  others."     Per  Lord  ris  v.  Colman,  18  Yes.  487 ;  tupra,  note 

Cottenham,  in  Dietrichsen  o.  Cabbum,  2  (p). 

Phillips,  69.  Thus  in  Kemble  v.  Kean,  su-  (r)  Somenrille  v.  Mackay,  16  Yes.  882 ; 
pra.  Sir  L.  Shadwell,  Y.  C,  said :  "  In  the  Moritz  v,  Peebles,  4  E.  D.  Smith,  186. 
case  where  the  parties  are  partners,  and  {s)  Fonnan  v.  Homifaiy,  2  Yes.  &  B. 
one  of  the  partners  contracts  that  he  shall  829 ;  Waters  v,  Taylor,  15  Yes.  10 ;  Los- 
exert  himself  for  the  benefit  of  the  part-  combe  o.  Bussell,  4  Sim.  8 ;  Knebell  v, 
nership,  though  the  court,  it  is  true,  can-  White,  2  Younge  &  C,  Exch.  15.  These 
not  compel  a  specific  performance  of  that  last  two  cases  hare  been  supposed  to  over- 
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&ot ;  and  there  are  reasons  as  well  as  high  authority  for  the  rule ; 
reasons  which,  however,  may  perhaps  be  summed  up  in  this :  that 
a  partner  who  is  driyen  to  a  court  of  equity  as  the  only  means  by 
which  he  can  get  an  account  from  his  partner,  may  be  supposed  to 
be  in  a  position  which  will  be  benefited  by  a  dissolution ;  in  other 

words,  such  a  partnership  as  that  ought  to  be  dissolved.  (0 
*  300        *  We  apprehend,  however,  that  the  question  is  one  which 

is  perfectly  open  to  the  discretion  of  the  court,  and  the  rule, 
if  there  be  a  rule,  goes  no  farther  than  the  reason  of  it. 

If  a  partner  prays  for  an  account,  and  his  case  shows  that  he 
has  need  of  one,  that  it  is  his  only  effectual  remedy,  and  that  he 
cannot  get  it  without  the  aid  of  the  court,  but  shows  also  that  as 
soon  as  an  account  is  rendered,  no  sufficient  cause  of  dissolution 
will  remain,  and  circumstances  from  which  the  court  could  infer 
that  a  continuance  of  the  partnership,  desired  by  both,  would  be 
neither  injurious  nor  useless ;  in  such  a  case  we  know  not  why  a 
decree  for  an  accoimt  should  not  be  rendered,  and  we  have  no 
doubt  that  it  would  be  by  most  of  our  courts,  if  not  by  all.  (u) 

rule  the  doctrine  of  Sir  John  Leach  in  same  objection  lie  in  a  suit  for  tithes, 

Harrison  v.  Armitage,  4  Madd.  148,  and  which  accrue  de  armo  in  anmtm  f    In  Ene- 

Bichards  b.  Dairies,  2  Bus.  &  M.  847 ;  bell  v.  White,  2  Younge  &  C,  Ezch.  21, 

Camblat  v.  Tupery,  2  La.  Ann.  10.    One  Alderson,  B.,  remarking  upon  this  pointy 

partner  cannot  demand  an  account  in  re-  said  :  "  Then  what  is  the  principle  1    H 

spect  of  particular  items,  and  a  diyision  of  seems  this,  that  where  there  is  an  opesi 

particular  parts  of  the  property ;  but  the  account,  in  which  the  antecedent  items, 

account  must  necessarily  embrace  every  respecting  which  the  account  in  equity  is 

thing.    Baird  r.  Baird,  1  Dot.  &  B.  624 ;  sought  to  be  taken,  are  necetaarily  con- 

McBae  v.  McKenzie,  2  id.  282.  nected  with,  and  not  capable  of  being 

(t)  In  Forman  v.  Homfray,  2  Yes.  &  B.  severed   from,  the  other  items  of  the 

880,  Lord  Eldon  placed  the  reason  of  the  account  which  are  to  arise  in  fbtnre,  the 

rule  upon  the  ground  of  conyenience,  say-  court  will  not  interpose ;  for,  if  it  did,  it 

ing :  "  K  a  partner  can  come  here  for  an  would  tolerate  the  bringingof  a  suit  whidi 

account  merely,  pending  the  partnership,  could  never  come  to  an  end  till  the  bi^ 

there  seems  to  be  nothing  to  prevent  his  count  itself  was  closed,  for  the  state  of  the 

coming  annually."     This  olyection  was  account  would  be  continually  changing 

met  by  Sir  John  Leach,  Master  of  the  whilst  it  was  under  discussion  and  settle* 

Bolls,  in  Bichards  v.  Davies,  2  Bus.  &  M.  ment.  The  par^  who  seeks  redress  must 

847,  as  follows :  "  It  is  objected  that,  if  put  it  in  the  power  of  the  court  to  dose 

such  a  suit  be  entertained,  the  defendant  finally,  by  its  decree,  tlie  dispute  between 

may  be  vexed  by  a  new  bill  whenever  new  the  parties.  As  soon  as  he  does  this,  he  is 

profits  accrue ;  but  what  right  has  the  de-  entitled  to  its  assistance.    In  the  case  of  a 

fendant  to  complain  of  such  new  bill,  if  he  partnership,  therefore,  he  must  pray  a  die- 

repeats  the  ii^ustice  of  withholding  what  solution." 
is  due  to  the  plaintiflr?    Would  not  the       (u)  Perhaps  it  may  now  be  said  that 
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*Iii  England  an  account  has  been  decreed   upon  a  bill    *S01 
praying  for  the  establishment  of  the  partnership,  (y) 

A  prayer  for  dissolution  is  often  made,  and  the  power  of  equity 
to  grant  it  for  good  cause  is  doubted  by  no  one.  This  subject, 
however,  has  not  only  a  special  importance,  but  some  peculiar 
difficulties,  and  we  propose  to  treat  of  Dissolution  by  Decree  — 
its  causes,  methods,  and  consequences  —  by  itself. 

So,  too,  equity  is  often  called  upon  to  decree  a  sale  of  the  part- 
nership property ;  but  as  this  would  itself  amount  to  a  dissolution, 
or  at  least  arrest  the  business  of  the  partnership  for  the  time 
being,  and  would  be  an  exertion  of  the  power  of  equity  which  could 
never  be  called  for  unless  where  there  was  or  should^  be  a  dissolu 
tion,  we  shall  consider  this  subject  in  connection  with  that  of  the 

there  is  no  general,  or,  at  least,  no  uniyer-  its  jurisdiction,  except  upon  bills  praying 
■al,  rule,  to  the  eflect  that  equity  will  not  a  dissolution,  and  the  other  requiring  that 
decree  an  account  between  partners,  unless  all  the  partners  should  be  parties  to  a  bill 
there  be  dissolution,  or  a  prayer  for  it  praying  it" — says:  "The  result  of  these 
The  cases  before  Lord  Eldon,  supra,  p.*  800,  two  rules  would  be  that  the  door  of  this 
note  {t),  in  which  he  afBrmed  the  exist-  court  would  be  shut  in  all  cases  in  which 
enoe  of  such  a  rule,  may,  perhaps,  be  the  partners  or  shareholders  are  too  nu- 
deemed  to  hare  turned,  in  a  great  meas-  merous  to  be  made  parties ;  which  in  the 
ore,  upon  their  own  particular  circum-  present  state  of  the  transactions  of  man- 
stances.  In  Harrison  t7.  Armitage,  4  Biadd.  kind,  would  be  an  absolute  denial  of  jus- 
148,  and  Richards  v.  Daries,  2  Rus.  &  M.  tioe  to  a  large  portion  of  the  subjects  of 
847,  Sir  John  Leach  expressly  rules  that  the  realm,  in  some  of  the  most  important 
though  the  court  could  not  cany  on  a  part-  of  their  afikirs.  If  that  were  the  rule  of 
nership,  except  with  a  view  to  dissolution,  the  court —  if  a  bill,  in  no  case,  would  lie 
yet  it  might  and  would,  if  justice  so  re-  to  compel  a  man  to  obserye  the  coyenants 
quired,  and  the  petitioning  partner  had  no  of  a  partnership  deed — it  is  obyious  that 
other  remedy,  decree  an  account  of  the  a  person  fraudulently  inclined  might,  of 
past  partnership  transactions,  though  there  his  mere  will  and  pleasure,  compel  his 
was  no  dissolution,  actual  or  prayed  for.  copartner  to  submit  to  the  altematiye  of 
A  dififerent  principle  gOTemed  the  ded-  dissolying  a  partnership,  or  ruin  him  by  a 
•ion  of  the  court  in  Loscombe  t7.  Russell,  continued  yiolation  of  the  partnership  con- 
4  Sim,  8,  and  was  approved  in  KnebeU  u.  tract."  See,  farther,  Bentley  v.  Bates,  4 
White,  2  Younge  &  C,  Exch.  15,  in  both  of  Jur.  662 ;  Hills  v,  Nash,  10  id.  148 ;  Wal 
which  cases  the  opinion  attributed  to  Lord  bum  v.  Ingilby,  2  Mylne  &  E.  61,  76. 
Eldon  was  followed  as  being  the  sounder  In  Pennsylyania,  it  has  been  decided 
and  the  better  established.  But  the  later  that  a  court  of  equity  will  entertain  a  bill 
English  cases  strongly  incline  in  fiiyor  of  for  an  account  by  one  partner  against  the 
the  opinion  of  Sir  John  Leach,  and  this  other,  although  the  bill  does  not  contem- 
may  now  be  considered  as  the  receiyed  i^te  a  dissolution  of  the  partnership. 
doctrine.  In  Wallworth  v.  Holt,  4  Myhne  &  Hudson  v.  Barrett,  1  Pars.  Sel.  Gas.  414. 
C.  619, 686,  689,  Lord  Chancellor  Gotten-  See  Pirtle  v.  Penn,  8  Dana,  240,  248. 
ham,  speaking  of  the  two  supposed  rules  (y)  Enowles  v,  Houghton,  11  Yes.  168. 
— "  the  one  binding  the  court  to  withhold 


314  THE  LAW  OF  PABTNEBSHIP.  [CH.  YnX. 

dissolutioii  of  partnership ;  not,  however,  altogether  in  the  chap- 
ter on  dissolution  bj  process  of  law ;  for  a  sale  may  also  be 
decreed  where  the  dissolution  is  by  expiration  of  a  limited  period 
by  agreement  of  the  partners,  or  by  the  death  of  one  or  more  of  them. 

Perhaps  the  aid  of  equity  is  not  invoked  in  any  cases  in  which 
it  is  more  indispensable,  or  more  useful,  than  when  it  is  asked  to 
settle  the  accounts  between  the  partners.  And  it  may  be  well  to 
say  something  of  the  principles  by  which  it  will  be  guided  in  mak- 
ing such  settlement. 

In  the  first  place  it  is  perfectly  competent  for  the  partners  to 
agree  at  their  own  pleasure  how  the  accounts  shall  be  settled ; 
and  if  such  agreements  are  entered  into  in  good  faith  by  all  the 
parties,  and  are  not  in  themselves  oppressive  and  injurious, 
*  302  they  *  will  be  carefully  respected,  (z)  And  not  only  will 
equity  thus  regard  express  agreements  how  to  settle,  but 
will  draw  from  the  words,  or  from  the  acts  of  the  parties,  consid- 
ered in  connection  with  all  the  circumstances,  whatever  inference 
or  information  it  can  as  to  their  original  or  subsequent  intention 
and  understanding,  and  will,  on  the  same  condition  that  this  method 
be  honest  and  not  injurious,  carry  it  into  e£fect.  Thus,  if  there 
have  been  many  settlements,  or  even  one,  previously  made  be- 
tween the  partners,  if  this  be  not  now  objected  to  by  either  of 
them  for  good  cause,  and  be  not  itself  obviously  and  considerably 
objectionable,  the  court  will  be  disposed  to  adopt  this  as  an  exam- 
ple and  precedent,  and  direct  the  future  accounts  to  be  made  up  on 
the  same  principle,  (a) 

If  it  be  necessary  equity  will,  on  sufficient  proof,  tompel  the 
production  of  concealed  articles,  or  agreements  as  to  the  method 
or  principles  of  accounting ;  or,  if  they  are  ascertained  but  cannot 
be  produced,  will  order  an  account  to  be  taken  in  conformity  with 
them.    The  topic  of  ^^ account"  has,  however,  so  much  extent 

{z)  Jackson  v.  Sedgwick.   1    Swaost  that  the  artidea  ahonld  not  he  execated, 

469.    And  this  remains  tnie,  though  the  Lord  Cowper  decreed  an  account  of  the 

articles  containing  the  provision  respecting  partnership  according  to  tlie  terms  of  the 

the  mode  of  taking  the  accounts  he  not  draft  of  the  articles,  so  fiff  as  the  same 

actually  executed  by  the   parties.     As  were  reduced  to  a  certain^.    Worts  v. 

where  articles  were  entered  into  for  a  Pern,  8  Bro.  P.  C.  648. 
partnership,  and  two  of  the  partners  being       (a)  Jackson  v.  Sedgwick,  1  Swanst  460, 

esquire  beadles  of  the  University  of  Gam-  469 ;  Pettyt  v.  Janeson,  6  BCadd.  146 ;  ante, 

bridge,  it  was  agreed  to  conceal  the  part-  pp.  *  288,  *  242,  and  notes, 
nership  fh>m  the  UniTersity,  and  therefore 
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and  importance  in  the  law  of  partnership,  that  we  propose  to  con- 
sider it  in  a  chapter  by  itself. 

S.Qfa  Decree  far  an  Iry  unction. 

There  is  nothing  in  the  practice  or  principles  of  equity  as  to 
the  enforcement  of  specific  rights  strictly  peculiar  to  cases  of  part- 
nership. The  essentials  to  give  equity  jurisdiction  are  three. 
There  must  be  a  contract,  which  may  be  express  or  implied,  but 
must  be  valid  at  law ;  there  must  be  an  infringement  of  this  con- 
tract which  is  not  technical  merely,  but  material  and  substantial ; 
and  the  remedy  at  law  must  be  inadequate.  In  such 
cases  a  *  court  of  equity  will  frame  its  remedy  so  as  to  *  808 
make  it  in  the  greatest  degree  complete  and  effectual ;  and 
this  may  be  in  a  positive  form,  by  decree  of  specific  performance, 
or  in  a  n^ative  form,  by  injunction.  The  former  having  been 
somewhat  considered,  we  will  now  treat  of  the  latter. 

Injunction  is  one  of  the  most  stringent  measures,  as  well  as  one 
of  the  most  efficacious  remedies,  within  the  practice  or  power  of 
equity.  It  is  never  made  use  of  on  slight  or  merely  temporary 
grounds.  (V)  The  reasons  against  interfering  between  married  par- 
ties are  regarded — not  only  in  the  civil  law,  to  which  we  have  al- 
ready referred,  but  at  common  law  —  as  having  some  application 
to  partnerships,  (js)  Mere  failure  or  infirmity  of  temper,  disputes, 
which,  however  vexatious,  are  not  positively  injurious,  or  other 
similar  troublesome  but  tolerable  grievances,  will  not  induce 
equity  to  apply  this  remedy.  Nor  will  injunction  issue  where 
there  is  reason  to  believe  tliat  it  will  not  be  efficacious  and 
entirely  remedial ;  nor  in  case  it  will  probably  inflict  an  extreme 
inconvenience,  or  other  mischief,  beyond  what  the  character  or 
exigency  of  the  case  calls  for  or  justifies,  (d) 

It  is  said  that  equity  will  not  interfere,  by  injunction,  where 
there  is  only  a  single  breach  of  a  covenant,  actual  or  threatened 
or  but  one  or  two ;  and  not  unless  there  are  many  or  a  series  of 
similar  wrong-doings,  such  as  would  amount  to  a  course  of  bad 

(()  Ooodman  v,  Whitoomb,  1  Jac  &  W.       (c)  Goodman  v.  Whitcomb,  1  Jao.  A  W. 

fi92;ManhaUv.  Colman,  2id.206;  Wray  592. 

9.  HatchinsoD,  2  Mylne  &  K.  285 ;  Henn       (d)  Smith  v.  Eromont,  2  Swanat.  880. 
9.  Walah,  2  Edw.  Ch.  129. 
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and  injurious  conduct.  (^)  This  may  be  a  rule  which  would 
operate  as  far  as  the  reason  of  it  goes ;  which  is,  that  for  such 
single  breaches  the  injured  party  may  be  left  to  his  remedy 
at  law,  while  the  proper  course,  in  a  case  of  continued  bad  con- 
duct, is  to  put  a  stop  to  it.  But  there  can  be  no  arbitrary  rule 
that  equity  will  not  interfere,  by  injunction,  in  a  case  of  a  single 
breach,  if,  in  other  respects,  the  conduct  of  the  defendant  calls  for, 
and  is  suited  to,  equitable  relief.  A  question  has  arisen,  some- 
what analogous  to  one  we  had  occasion  to  consider  in  reference  to 
a  prayer  for  account,  which  is,  whether  injunction  will  be  decreed 

where  dissolution  is  not  decreed,  or  is  not  asked' for.  Our 
*  804    general  *  answer  would  be  the  same.    But  it  seems  to  be 

much  more  clearly  determined,  that  neither  dissolution,  nor 
a  prayer  for  it  are  a  necessary  foundation  for  injunction,  than  that 
they  are  not  necessary  for  an  account.  (/) 

It  is  undoubtedly  true,  that  so  extreme  a  remedy  as  that  of 
injunction  — which  entirely  arrests  the  proceedmgs  of  the  person 
against  whom  it  is  aimed,  and  utterly  disables  him  as  to  the 
subject-matter  of  it — would  seldom  issue  unless  it  were  made 
necessary  by  a  grievance  which  would  suffice  for  a  decree  of  disso- 
lution, if  that  were  called  for,  or  seemed  to  be  the  proper  remedy. 
But  not  only  does  this  decree  issue  without  dissolution,  but  its 
propriety  was  not  questioned  even  in  a  case  where  the  prayer  of 
the  bill  was  for  the  protection  and  preservation  of  the  partnership, 
of  which  the  defendant  threatened  dissolution.  (J) 

(e)  ManhaU  v.  Colman,  2  Jac.  &  W.  &W.592.    And  in  Mills  v.  Thomas,  9  Sim. 

266.  609,  Sir  L.  Shadwell,  V .  C,  said :  "  I  am 

(/)  In  Marshall  o.  Colman,  2  Jac.  &  W.  of  opinion  that  the  court  ought  to  interfere 
266,  svLpra,  note  (e),  it  seems  to  have  been  between  copartners,  wheneyer  the  act  corn- 
questioned  by  Lord  Eldon  whether  equity  plained  of  is  one  that  tends  to  the  destmo- 
would  interfere  between  partners  by  in-  tion  of  the  partnership  proper^,  notwith- 
j  unction,  unless  there  was  ground  for,  and  standing  a  dissolution  of  the  partnership 
the  bill  prayed  a  dissolution  of,  the  part-  may  not  be  prayed."  See  Anderson  9. 
nership.  But  in  Charlton  v,  Poulter,  19  Wallace,  2  MoUoy,  640;  Natosch  v.  Inr- 
Yes.  148,  note,  where  the  partnership  was  ing,  Gow  on  Part.  App.  898, 406 ;  onte,  p. 
for  an  unexpired  term,  the  court  restrained  *  197,  note  (a?) ;  Losoombe  v,  Russell,  4 
the  gross  personal  misconduct  of  one  part-  Sim.  11 ;  Henn  v.  Walsh,  2  Edw.  Ch.  129 ; 
ner,  though  there  was  no  prayer  for  a  Gkssington  v,  Thwaites,  1  Sim«  &  S.  124^ 
dissolution  before  the  expiration  of  the  180,  note. 

term.    The  principle  of  this  last  case  seems  {g)  An  application  was  made,  some  yean 

to  be  supported  by  the  opinion  of  Lord  ago,  to  the  court  of  chancery,  for  an  iiguno- 

Eldon  in  Goodman  v,  Whitcomb,  1  Jac.  tion  to  inhilnt  the  defendants  fixxn  dis- 
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The  cases  are  numerous  and  varied  whe^  S^     ^ 

sought  and   granted  to  restrain  a  partner  "^  ^ 

proper  use  of  the  partnership  property,  / 
may  be  by  Tiolation  of  partnership  arti</ 
imposed  by  law,  or  a  wrongful  act  forbida^T.^ 
partner  becomes  grossly  intemperate,  or  involves  tlie  j^ 
foolishly  in  debt,  or  wastes  its  resources,  (A)    or  becomes 
insolvent,  (i)  *  or  obstructs,  or  embarrasses,  or  lessens  the    *  305 
partnership  business,  (j)  or  misapplies  its  property,  (k)  or 
in  any  way  injurious  to  the  partnership  grossly  misconducts,  (I) 
equity  will  not  only  restrain  him  from  the  particular  wrongful  acts 
complained  of,  but,  more  generally,  from  using  the  name  of  the 
firm  on  any  negotiable  paper,  or  from  contracting  any  debt  for  the 
partnership  or  receiving  any  payment,  (m)     But  a  disability  so 
general  as  this  would  amount  to  a  dissolution  of  the  partnership, 
and  that  would  in  most  cases,  be  preferred  as  the  most  complete 
and  adequate  remedy. 

It  has  even  been  intimated  that  equity  would  interfere  in  this 
way  if  a  partner  should  put  himself  in  a  position  which  lays  him 
under  a  strong  temptation  to  interfere  with  the  interests  or  damage 
the  business  of  the  firm,  (n)  Nor  do  we  see  any  reason  why,  in  a 
case  of  this  kind,  of  sufficient  magnitude,  the  court  should  refuse 
its  interference  until  something   had   been  done  to  show  that 

solring  a  oommercial  partnership ;  the  other  (/)  Glassington  v.  Thwaites,  1  Sim.  &  S . 

side  proposed  to  defer  it,  as  not  having  124;  Hood  v.  Aston,  1  Russ.  412.    See 

had  time  to  answer  the  affidavits ;  hut  it  pott,  p.  *  812.    As  if  a  partner  removes 

was  insisted,  that  this  was  in  the  nature  the  partnership  hoioks  from  the  place  of 

of  an  ii^junction  to  stay  waate^  and  that  business  of  the  firm,  he  will  be  restrained 

irreparable    damage    might    ensue.     At  by  injunction  fr^m  keeping  them  at  any 

length  tlie  court  deferred  it,  the  defendants  other  place.    Greatrix  v.  Greatriz,  1  De 

undertaking  not  to  do  any  thing  prejudicial  G.  &  S.  692. 

in  the  mean  time.    But  no  doubt  arose  (m)  The  usual  form  of  the  order  for  an 

concerning  the  general  propriety  of  such  injunction  against  a  partner,  is,  ''that  an 

an  application.    Charany  v.  Van  Sommer,  ipjunction  be  awarded  against,  &c.,  &c., 

dted  in  8  Wood.  Lee.  416,  n.,  1  Swanst.  from  entering  into  any  contract  or  con- 

512,  n.  tracts,  and  ftom  accepting,  &c.,  any  bills, 

(A)  MUls  V.  Thomas,  9  Sim.  606,  609;  &c.,  in  the  name  of  the  copartnership,  &c., 

Gratz  V.  Bayard,  11  S.  &  R.  41,  48.  &c."  Seton's  Decrees,  808.    See  Williams 

(t)  Lawson  v.  Morgan,  1  Price,  808.  v.  Bingley,  2  Vem.  278,  note. 

(j)  Charlton  17.  Poulter,  19  Yes.  148,  n. ;  (n)  Glassmgton  v.  Thwaites,  1  Sim.  & 

ante,  p.  «  804,  note  (/).  S.  188.    See  Burton  v.  Wookey,  6  Madd. 

(it)  Williams  v,  Bingley,  2  Vem.  278,  867. 
note ;  Master  o.  Kirton,  8  Yea.  74. 
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temptation  had  been  yielded  to    and   wrong   actually  in- 
iicted. 

If  a  partnership  have  been  dissolvedy  and  either  of  the  partners 
attempt  to  carry  on  the  former  business  for  their  own  benefit,  and 
in  a  way  injurious  to  the  former  partners,  the  injured  partners 
may  have  an  injunction,  (o)  So  if  an  account  has  been  finally 
settled  between  the  partners,  and  one  or  more  of  the  partners 
has  undertaken  to  pay  all  the  outstanding  debts,  or  certain  speci- 
fied debts,  and  to  indemnify  the  other  partner,  if  he  be  compelled 
to  pay  any  of  these  debts,  and  this  other  partner,  being  obliged  to 
pay  them  or  any  of  them,  should  obtain  and  retain  money  which, 
by  the  contract  of  settlement,  belongs  to  the  indemnifying 
*  806  *  partners,  they  might  bring  an  action  at  law  for  the  money 
so  retained.  If,  however,  the  settlement  and  agreement  of 
indemnification  could  not  be  used  as  a  defence,  or  by  way  of  estop- 
pel, or  set-ofi*,  or  otherwise,  equity  would  interfere  and  decree  an 
injunction  against  these  proceedings  at  law.  (p)  Generally,  as  we 
have  already  seen,  courts  of  law  would  refuse  jurisdiction  of  a 
question  of  partnership,  where  they  could  not  give  adequate 
remedy.  And  in  this  country,  the  more  liberal  practice  of  courts 
of  law,  and  the  marked  approach  of  equity  and  law  towards  each 
other,  would  render  unnecessary,  perhaps  always,  such  an  exercise 
of  the  powers  of  equity.  Still,  it  is  clearly  within  the  system  of 
equity  jurisdiction  and  action,  and  the  autiiorities  show  that  this 
remedy  has  been  applied.  Qq) 

If,  upon  settlement,  it  is  agreed  that  one  or  more  of  the  part- 
ners shall  not  exercise  or  carry  on  a  certain  trade  within  certain 
limits,  and  a  valuable  consideration,  either  by  other  agreements, 
or  in  any  way,  is  given  for  this ;  or  if  on  submission  to  arbitra- 
tors of  the  afiairs  of  a  partnership  for  final  settlement,  an  award  is 
made  to  the  same  efiect,  and  the  partner  so  inhibited  does  set  up 

(o)  DeTastetv.Bordenaye,  JaoobtySlS.  the  same  to  his  own  indiyidual  use^ 
(p)  Qold  V,  Canham,  1  Cai.  Ch.  811,  2  leaying  the  debts  unpaid;  upon  a  bOl 
Swanst  826.  Where,  on  the  dissolution  filed  for  that  purpose,  an  ijqjunction  was 
of  a  copartnership  between  D.  &  F.,  D.  granted  restraining  F.  from  disposing 
agreed  with  F.  that  F.  should  take  all  the  of  the  partnership  property  in  a  difi^rent 
stock  and  efibcts,  and  pay  all  the  debts  due  manner  from  that  stipulated  in  his  agree- 
by  the  firm,  and  afterwards  F.  became  in-  ment  with  D.  Deyau  v.  Fowler,  2  Paige, 
solvent  and  threatened  to  dispose  of  all  400. 
the  partnership  property  and  appropriate  {q)  See  preceding  note. 
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or  exercise  that  trade  or  business  in  violation  of  the  agreement  or 
award,  injunction  would  issue  against  him.  (r)  And  this  has 
been  granted  where  the  inhibition  did  not  appear  expressly  in  the 
award,  but  it  was  proved  that  the  award  was  made  on  that 
basis.  (») 

So,  too,  if,  during  a  partnership,  a  partner  establishes  and  car- 
ries on  a  business  adverse  and  injurious  to  that  of  the  partnership, 
which,  as  we  have  seen,  the  law  forbids  him  to  do, — or  even 
threatens  and  prepares  to  do  this,  —  he  will  be  restrained  by  in- 
junction, (t)  So  if  a  partner  use  the  name  of  the  firm  in 
any  *  wrongful  way,  he  will  be  restrained,  (u)  And  it  is  *  307 
intimated  that  injunction  will  issue  if  he  signs  the  instru- 
ments of  the  firm  with  a  name  which  purports  to  be  the  name  of 
the  firm,  but  is  not  so  in  fact  or  by  the  agreement  of  the  part- 
ners, (v) 

Causes  for  injunction  sometimes  arise  where  one  of  the  partners 
has  deceased.  We  shall  presently  see  that  this  event  always 
makes,  strictly  speaking,  a  dissolution ;  but  it  may  leave  certain 
rights  behind  it  which  will  be  protected  by  injunction.  Thus,  any 
misapplication  of  the  partnership  funds  by  the  surviving  partner 
will  be  prevented  by  injunction,  (to')  But  there  must  be  suffi- 
cient evidence  of  the  fact,  or  of  imminent  danger ;  for  a  mere 
apprehension  that  the  surviving  partner  may  abuse  his  powers 
will  not  induce  a  court  to  restrain  and  embarrass  him  in  the  exer- 
cise of  these  powers.  (2;)  Where  the  representatives  of  the  de- 
ceased do,  or  propose  to  do,  a  wrong  to  the  surviving  partners,  the 
latter  may  have  their  remedy  by  injunction.  As,  if  the  deceased 
held  a  lease,  or  other  real  chattel  or  real  estate,  in  his  own  name, 

(r)   WiUiams  v.  WiUiams,  2   Swanst  (9)  ManhaU  v.  Colman,  2  Jac  &  W. 

258,  1  Wilaon  Ch.  478,   n. ;  HarriBon  v.  266. 

Gardner,  2 Madd.  198; ante, p.* 261, €<M7.  {w)   Hartz    v.  Schiader,  8  Yea.  817. 

and  notes.  Thna,  upon  motion  by  the  representatiTea 

(t)  Harrison  v.  Gardner,  supra.  of  a  deceased  partner,  the  suryiying  i>art- 

(t)  See  Barton  v,  Wookey,  6  Madd.  ner  will  be  restrained  from  bringing  cject- 

867 ;  Coates  v,  Coates  id.  287 ;  Long  v,  ment  npon  his  title,  as  sorviying  lessee  of 

M^jestre,  1  Johns.  Ch.  806 ;  ante,  p.  *  228,  the  partnership  premises.    Elliot  v.  Brown, 

St  S07.,  and  notes ;  p.  *  806,  note  (n).  8  Swanst.  489,  n. 

(a)  As  if  he  accept  or  negotiate  bills  of  (x)    Woodward  v.  SchatzeU,  8  Johns, 

exchange,  in  the  partnership  name,  bnt  Ch.  412;  Walker  v.  Trott,  4£dw.  Ch.  88. 

not  for  partnership  pnxposes ;    anU,  p.  As  to  the  li^^ts  and  powers  of  snrriTing 

*  806,  cases  cited  Ui  note  {k) ;  poet,  (s).  partners  generallji  see  poet. 
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but  actually  as  partnership  property  and  for  the  partnership,  and 
his  executors  propose  to  hold  or  apply  this  as  the  private  assets  of 
the  deceased,  they  wlR  be  restrained  by  injunction.  (^) 

The  statute  of  limitations  begins  to  run  at  the  death  of  a  partner, 
in  favor  of  his  personal  representatives  against  a  claim  to  have  an 
account  of  profits  received  by  him.  (j/y) 

As  partners,  who  sufier  from  misconduct  of  their  copartners, 
may  have  injunction  against  them,  so  they  may  against  third  par- 
ties who  are  participant  with  the  partners  in  the  wrong-doing. 
Thus,  if  a  partner,  in  fraud  of  the  firm,  makes,  or  accepts,  or 
indorses  negotiable  paper  with  the  name  of  the  firm,  but  for  his 
own  use,  injunction  against  negotiating  or  using  the  same  will 
issue  against  a  third  party  in  possession  of  the  note,  unless  he 
came  into  possession  of  it  for  value,  and  in  ignorance  of  its  fraud- 
ulent origin,  (z) 
*  308  *  Where  a  note  was  made  by  one  who  had  been  a  partner 
of  the  firm  imtil  its  dissolution,  and  who  signed  it  with  the 
name  of  the  firm,  it  was  doubted  whether  injunction  should  issue 
against  the  holder,  because  he  could  make  no  use  of  the  note  at 
law ;  it  being,  in  fact,  a  note  without  a  signature,  (a)  But  the 
better  doctrine  undoubtedly  is,  that  the  use  of  the  partnership 
name  after  its  dissolution  will  be  prohibited  by  injunction,  because  it 
may  not  only  expose  the  former  partners  to  a  suit  at  law,  but  if 
they  should  have  been  remiss  in  giving  notice  of  their  dissolution, 
it  might,  under  some  circumstances,  bind  them  to  the  payment  of 
the  paper  in  the  hands  of  an  innocent  holder  for  value,  (i) 

(y)  Alder  v.  Fouracre,  8  Swanst  489.  ment  to  be  deliyered  up  and  the  name  to 

(yy)  Weisman  v.  Smith,  6  Jones,  Eq.  be  erased,  upon  which  an  action  eonld  not 

124.  be   maintained  at  law.    Upon  the  same 

(z)  Hood  V.  Aston,  1  Rnss.  412,  415.  jm'nrtpfe,  it  haa  been  said  that  equity  would 

Jervis  v.  White,  7  Yes.  418.    See  Master  not  restrain  hy  iijunction  the  use  of  the 

V.  Kirtan,  8  id.  74;  CoUjer  on  Part.  §  partnership  name  after  dissolution.    But 

340,  note  (1) ;  Newman  v.  Milner,  2  Yes.  the  doctrine  of  Lord  Thurlow  in  Ryan  v. 

488.  Mackmath,  has  since  been  oyemiled.    It 

(a)  Ryan  v.  Mackmath,  8  Bro.  C.  C.  15.  is  now  deariy  setUed  that  courts  of  equi^ 

(6)  As  fiu*  as  Ryan  v.  Mackmath,  suproy  have  jurisdiction  to  order  an  instrument  to 

can  be  regarded  as  authority  for  the  rule  be  delivered  up  and  cancelled,  notwith- 

that  equity  will  not  restrain  the  improper  standing  it  be  Toid  at  law,  and,  perhaps, 

use  of  the  partnership  name  by  one  of  the  eyen  though  its  nulUly  be  apparent  on  its 

partners  after  dissolution,  it  is  no  longer  fiu^e,  wherever  the  circumstances  of  the 

law.    Lord  Chancellor  Thurlow  there  de-  indiyidual  case  render  such  interference 

dded  that  he  would  not  order  an  instru-  expedient.  See  Ryan  o.  Mackmath,  BBro. 
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We  shall  hereafter  consider,  in  a  separate  chapter,  the  manner 
in  which  the  creditors  of  the  firm  and  of  the  separate  partners 
may  obtain  from  the  property  of  the  firm  or  of  the  separate  part- 
ners the  security  or  payment  to  which  they  are  entitled.  The 
subject  is  one  of  much  difficulty  as  well  as  importance. 
We  will  *  not  anticipate  it  here  so  far  as  to  inquire  what  *  309 
rights  of  attachment  or  levy  a  separate  creditor  has  on  the 
property  of  the  firm,  or  on  the  interest  of  the  separate  partner  who 
is  his  debtor,  in  that  property.  We  will  say,  only,  that  if  such 
creditor  proceeds,  or  proposes  to  proceed,  to  an  interference  with 
the  property  of  the  firm  —  whether  by  attachment  or  levy,  to  which 
he  has  no  legal  right — it  would  seem  to  be  clear  that  the  firm,  and 
perhaps  that  the  joint  creditors  of  the  firm,  may  have  such  inter- 
ference restrained  by  injunction,  (c) 

C.  C.  16,  Perkins'  ed.  and. notes;  Hamil-  (c)  A  court  of  law  wiU  not  interfere 

ton  u.  Cummings,  1  Johns.  Ch.  517,  620 ;  and  compel  the  creditor  of  one  partner 

GroYer  v.  Hugell,  8  Russ.  482 ;  Hodgson  v.  to  delay  satisfying  his  execution  out  of 

Murray,  2  Sim.  616,  8  id.  882;  Simpson  v.  the  partnership  effects  till  an  account  can 

Howden,  3  Mylne  &  C.  97,  104 ;  Peirsole  be  taken,  and  the  debtor  partner's  interest 

V.  Elliott,  6  Pet.  96;  Duncan  v.  Worrall,  ascertained.    Parker  v.  Pistor,  8  B.  &  P. 

10  Price,  81 ;   Thompson  v.  Graham,  1  288 ;  Chapman  v,  Eoops,  id.  289.    But  in 

Paige,  884 ;  Pettit  t;.  Shepherd,  6  id.  498 ;  these  very  cases  it  is  intimated  that  relief 

Torrey  v.  Buck,  1  Green  Ch.  866 ;  Jones  may  be  had,  by  the  debtor's  partners,  or 

V.  Perry,  10  Terger,  69 ;  Maise  v.  Gamer,  the  partnership  creditors,  by  bill  in  equity. 

Mart  &  T.  888;  Garrett  v.  Miss.  &  Ala.  And  the  true  conclusion  to  be  drawn  from 

R.  Co.,  1  Freem.  Ch.  70 ;  Sessions  o.  Jones,  a  view  of  the  English  authorities  is,  that  a 

6  How.  Miss.  128;  Leigh  v.  Eyerhart,  4  separate  creditor  to  whom  execution  has 

T.  B.  Mon.  879,  880 ;  2  Story  Eq.  §§  698-  issued  for  the  debt  of  one  partner  will  be 

702 ;  1  Madd.  Ch.  801.  restrained  from  taking  the   partnership 

The  authority  of  Ryan  v.  Mackmath  effects  thereon  until  an  account  has  been 

not  being  valid  to  prevent  courts  of  equity  taken,  and  his  debtor's  interest,  which  is 

from  restraining  the  use  of  a  partnership  alone  properly  subject  to  the  execution, 

name  after  dissolution,  there  would  seem  ascertained.    Eden  on  I^j.  81.    See  Skipp 

to  be  no  reason  why  they  should  not  do  v,  Harwood,  2  Swanst.  686, 687 ;  Lowndes 

this,  bat  on  the  other  hand,  as  suggested  v.  Taylor,  1  Madd.  428.    Such  an  ii^unc- 

in  the  text,  strong  reason  why  they  should,  tion  will  be  granted  at  the  suit  of  the  sur- 

In  Webster  v.  Webster,  8  Swanst  490,  n.,  yiying  partner;   Newell  v,  Townsend,  6 

an  injunction  to  restrain  snrviying  partners  Sim.  419;    or  of  the  joint  assignees  in 

from  using  the  name  of  a  deceased  partner  bankruptcy  of  the  firm ;  Taylor  v.  Field, 

in  the  firm  of  the  trade,  was  refused.    Pos-  16  Yes.  669 ;  Bevan  v.  Lewis,  1  Sim.  876 ; 

oibly  this  case  was  decided  upon  the  ground  Anon.*  2  Ca.  Ch.  88 ;  and,  upon  the  same 

that  the  right  to  retain  the  partnership  principle,  the  property  of  the  partnership 

name,  considered  as  an  interest  of  the  na-  will  be  protected  in  equity,  whether  the 

ture  of  good-will,  snryived  to  the  remaining  proposed  interference  proceed  fi*om   as- 

partners.  SeeLewisv.Langdon,  7Sim.421.  signees  for  yalue  of  one  partner's  interest 

21 
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*810        ^  How  injunction  may  be  obtained,  can  be  ascertained  on- 
ly by  a  consideration  of  the  processes,  and  practice  of  equity 

from  his  assignees  in  bankruptcy,  or  from  English  cases.  Judge  Story's  opinion, 
his  executors  or  administrators.  Taylor  on  the  other  hand,  is  in  consonance  with 
V,  Fields,  4  Yes.  896, 16  id.  669;  Barker  the  doctrine  of  the  text.  Story  on  Part 
V.  Goodair,  11  id.  86 ;  Button  v.  Morrison,  §  264.  And  Chancellor  Kent  himself 
17  id.  206-209.  And  it  seems,  that,  if,  in  while  maintaining  that  Moody  v.  Payne  is 
cases  of  this  nature,  execution  be  satisfied  in  accordance  with  the  weight  of  authority, 
before  ipjunction  can  be  obtained,  the  seems  to  intimate  that,  in  his  own  opinion, 
court  may  interfere,  and  stay  the  money  the  contrary  doctrine  is  founded  on  the 
in  the  hands  of  the  sheriff;  whom  the  better  reason.  In  8  Kent  Comm.  [66], 
plaintiff  should  properly  make  a  party  by  note,  he  says,  after  referring  to  Moody 
supplemental  bill,  if  the  money  has  come  v.  Payne,  and  Judge  Story's  comments 
into  his  hands  since  the  ixgunction  issued,  thereon :  "  As  I  have  already  obsenred, 
or  by  the  original  bill,  if  the  money  was  the  more  fit  and  suitable  rule  of  practice 
in  his  hands  at  the  time.  Franklin  t;.  would  seem  to  be,  to  have  the  acQustment 
Thomas,  8  MeriT.  226,  •284;  Hawkshaw  of  the  partnership  account  precede  the 
V,  Parkins,  2  Swanst.  649.  See  Axe  v.  sale.  But  the  current  of  authorities,  as  I 
Clarke,  2  Dick.  649.  After  judgment  at  read  them,  is  the  other  way,  and  they  are 
law  against  a  firm  for  a  debt,  a  court  of  emphatically  so  in  New  TOTk."  See,  in 
equity  will  not^  it  seems,  at  the  instance  support  of  this  last  remark,  Phillips  v. 
of  one  partner,  grant  an  iigunction  to  stay  Cook,  24  Wend.  896, 406 ;  Matter  of  Smith, 
execution  on  the  ground  that  he  had  16  Johns.  106,  note ;  Hergman  v.  Dettle- 
retired  from  the  partnership  long  before  bach,  11  How.  Pr.  46.  The  decision  in 
the  debt  waa  incurred^  and  that  the  plain-  Moody  v.  Payne  waa  also  approved  and 
tiff  at  law  was  apprised  of  it;  because  followed  in  Sitler  v.  Walker,  1  Freem. 
such  circumstances  would  constitute  a  Ch.  77.  See  Church  v.  Knox,  2  Conn. 
good  legal  defence.  Protheroe  v.  Forman,  614,  624 ;  Brewster  v.  Hammet,  4  id.  640 ; 
2  Swanst.  227.  Witter  v,  Richards,  10  id.  87,  48.  See 
What  we  have  already  stated  as  the  the  opinions  of  Parker,  C.  J.,  in  MorrisoD 
doctrine  of  the  English  cases,  namely,  v.  Blodgett,  8  N.  H.  262,  268,  and  Dow  v. 
that  equity  will,  by  injunction,  restrain  Say  ward,  14  N.  H.  9, 18.  See,  also.  Hill 
the  judgment  creditor  of  a  single  partner  v.  Wiggin,  11  Fost  292. 
from  satisfying  his  execution  out  of  the  On  the  other  hand,  it  was  diatmctly 
partnership  effects,  and  will  compel  him  held,  in  Place  v.  Sweetzer,  16  Ohio,  142, 
to  wait  till  an  account  baa  been  taken,  that  while  partnership  goods  may  be  levied 
and  the  interest  of  the  debtor  partner  in  upon  under  execution  against  one  of  the 
the  joint  property  definitely  ascertained, —  partners  for  his  separate  debt,  the  tale  in 
has  been  laid  down  as  the  rule  very  gen-  such  case  may  be  restrained  by  injunction 
erally  by  the  English  text-writers.  See  1  till  the  interest  of  the  partner  is  ascertained. 
Madd.  Ch.  182, 189 ;  Gow  on  Part.  [144] ;  And  in  Cammack  v.  Johnson,  1  Green,  Ch. 
Colly er  on  Part.  §  881  (Perkins'  ed.) ;  168,  the  court  intimated  its  opinion  to  be 
Eden  on  Iig.  81.  In  opposition  to  this  to  the  same  effect,  though  it  waa  not  con- 
conclusion,  however,  we  have  high  au-  sidered  necessary  to  decide  the  question, 
thority  in  this  country.  In  Moody  v.  So,  also,  in  White  v.  Woodward,  8  B. 
Payne,  2  Johns.  Ch.  648,  the  precise  point  Mon.  484.  See,  ftirther,  Moore  v.  Sample, 
came  before  Chancellor  Kent,  and  was  8  Ala.  819,  820. 

decided  contrary  to  the  rule  we   have  The  above  are  the  principal  tHreti  an- 

above  supposed  to  be  deduciUe  from  the  thorities  upon  the  point  under 
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which  is  a  topic  by  itself.  It  maj,  however,  be  proper  to  remark 
in  this  connection,  that,  usually,  injunction  is  not  issued  until 
after  the  defendant  has  answered,  or  has  had  a  sufficient  opportu- 
nity to  answer,  (ef)  The  reason  is  obvious ;  the  court  would  not 
apply  so  stringent  a  measure  on  a  mere  ex  parte  statement  or  evi- 
dence. But  it  is  also  obvious,  that  there  may  be  cases — in  part- 
nership as  well  as  elsewhere — in  which  an  injunction  must  be 
granted  at  once,  in  order  to  be  of  any  use;  and  where,  of  course, 
delay  would  be  the  same  thing  as  refusal.  On  this  point  the  Eng- 
lish cases  rest,  or  at  least  suggest,  a  distinction  which  is  somewhat 
technical.  If  the  act,  which  is  complained  of,  is  waste,  or  distinct- 
ly in  the  nature  of  waste,  injunction  will  issue  at  once,  on  a  bill 
and  affidavits,  if  they  satisfy  the  courts  that  there  is  sufficient 
*  cause,  (e)  But  if  there  be  no  waste,  then  there  must  be  *  811 
delay  until  an  answer  is  filed.  (/)  We  doubt  whether  this 
rule  has  much  force,  or  frequency  of  application,  in  England ;  and 
we  think  it  would  have  little  or  none  here.  Unless,  indeed,  it 
should  be  construed  as  merely  a  compendious  way  of  stating  the 
true  rule;  which  must  be,  that  equity  will  not  issue  an  injunction 
unless  all  the  case  is  in  and  both  sides  have  been  heard,  or  unless 
there  is  enough  of  statement  and  evidence  before  the  court  to  con- 
vince them  that  immediate  remedy  is  demanded,  and  there  is  no 
apparent  probability  of  its  working  undue  mischief.  (^)    In  such 

Id  none  of  them,  perhaps,  is  the  general  Lawson  v,  Morgan,  1  iPrice,  808.  See 
principle  upon  which  the  question  turns  Peacock  i;.  Peacock,  16  Yes.  51 ;  Hartz  v. 
thoroughly  inyestigated,  and  it  is  eyident  Schrader,  8  Yes.  817 ;  Chayany  v.  Yan 
that  the  answer  to  the  question  must  de-  Sommer,  M.  T.  10  Geo.  8,  8  Wood.  Lee. 
pend  upon  the  right  of  control  oyer  the  41C,  n.,  1  Swanst.  612,  n. ;  Read  v.  Bow- 
partnership  effects  which  the  creditor  of  a  ers,  4  Bro.  441 ;  Collyer  on  Part.,  Perkins' 
single  partner  acquires  hy  a  judgment  and  ed.  §  849,  note. 

execution  against  him.    We  shall,  there-  (/)  "  It  is  a  great  mistake,  and  one  yeiy 

fore,  refer  to  this  sulject  again  when  we  commonly  made,  to  imagine  that  all  the 

come  to  speak  of  the  remedies  of  the  cred-  numerous  cases  wherein  yery  much  incon- 

itors  of  indiyidual  partners.  yenience,  and  eyen  loss,  may  be  suffered, 

(d)  Anonymous,  1  Yes.  476 ;  Lawson  hy  consequence  of  the  acts  sought  to  be 
V.  Morgan,  1  Price,  806 ;  Adams,  Eq.  (Am.  restrained,  are,  therefore,  in  the  nature  of 
ed.)  [866-867] ;  8  Daniell's  Ch.  Pr.  (Per-  waste."  Per  curiam,  Cotton  v.  Homer,  6 
kins'  ed.),  1886;  Hartridge  v,  Rockwell,  Price,  687.  See,  also,  LiUlewood  v.  Cald- 
R.  M.  Charit.  264;  Ogden  v.  Kip,  6  Johns,  well,  11  Price,  97,  and  Hilton  v.  Granyille, 
Ch.  160, 161.  4  Beay.  180. 

(e)  As  in  case  of  the  insolyency  of  the  {g)  See  2  Story  Eq.  §§  969  a,  969  h, 
actiye  partner,  who  continues  to  make  and  Adams  Eq.  867,  as  to  the  discretion 
contracts  in  the  name  of  the  partnership,  which  courts  of  equity  always  exercise  in 
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case  a  temporary  or  preliminary  injunction  will  issue,  precisely 
on  the  same  grounds  and  in  the  same  way  as  in  cases  not  of 
partnership.  And  this  temporary  or  preliminary  injunction  will 
be  made  only  extensive  enough  to  avert  immediate  and  impending 
danger,  and  will  afterwards  be  dissolved,  or  modified,  or  made 
absolute,  as  shall  seem  to  be  proper  upon  a  hearing  of  the  whole 

case.  (K) 
*  312        *  When  there  is  a  prayer  to  restrain  a  partner  from  acting 

as  a  partner  until  an  account  and  settlement,  and  also  for 
this  account  and  settlement,  and  the  affidavit  filed  by  the  defend- 
ant asserts  (without  contradiction)  that  the  plaintiff  has  posses- 
sion of  the  partnership  books,  and  that  the  defendant  is,  for  tliis 
cause,  unable  to  render  a  true  account,  or  to  put  in  a  full  answer, 
it  seems  that  the  bill  will  be  dismissed,  although  improper  conduct 
on  the  part  of  the  defendant  be  not  denied,  (t) 

the  issuing  of  ipjunctions,  and  the  care  Ch.  444.     See  Boberts  v,  Anderson,  2 

with  which  the  right  of  all  parties  will  be  Johns,  Ch.  202;  Poor  v.  Carleton,  8  Somn. 

protected.  81,  82;  Smith  v.  Cummings,  2  Pars.  Sel. 

(A)  A  special  injunction  being  usually  £q.  Cas.  92;  Lessig  v.  Langton,  Bright 

granted  till  answer  or  further  order  (Se-  N.  P.  191 ;  Ronton  v.  Chaplain,  1  Stock, 

ton's  Decrees,  805,  806;   Eden  on  Inj.  62.    Incase  of  imminent  danger  of  injury 

825),  a  defendant  may  apply  to  haye  it  to  a  complainant  partner,  the  court  may, 

dissolved,  not  only  upon  putting  in  his  after  appearance,  allow  a  temporary  in- 

answer,  but  upon  affidavit  before  answer,  junction  to  issue  upon  proposed  amend- 

1'  Newl.  Ch.  Pr.  226 ;  8  Daniel  Ch.  Pr.  ments  to  the  bUl,  granting,  at  the  same 

(Perkins'  ed.)  1894,  1895.    And  notwith-  time,  an  order  to  show  cause  why  the  biU 

standing  the  general  rule  that,  to  obtain  should  not  be  so  amended,  and  the  iiguno- 

or  continue  an  injunction,  affidavits  cannot  tion  continued.    Hayes  v.  Heyer,  4  Sandf. 

be  received,  in  contradiction  to  assertions  Ch.  485.    Where  both  an  ii^junction  and 

positively  made  by  the  answer  (Eden  on  a  receiver  are  sought,  as  in  some  cases, 

Inj.  108,  826;  8  Daniell  Ch.  Pr.,  Perkins'  the  injunction  may  be  granted,  but  the 

ed.    1827,  1888,  1884),  yet,  there  being  receiver  reAised.     Hartz  v.  Schrader,  8 

no  question  of  title  between  the  parties  Ves.  817.    The  application  for  the  iqjunc- 

(id. ;  1  Newl.  Ch.  Pr.  227 ;  Adams  Eq.  tion,  and  the  appointment  of  a  receiver, 

856),  in  cases  of  waste,  and  of  misconduct  should  be  made  the  subject  of  two  suo- 

of  parties  analogous  to  waste,  affidavits  cessive  motions.     Lawson  v.  Morgan,  1 

filed  prior  to  tlie  answer  may  be  read  Price,  808. 

against  it,  as  to  &cts  of  waste  or  misman-  (t)  Littlewood  v.  Caldwell,  11   Price, 

agement,  though  it  is  otherwise  as   to  97.    But  where  the  bill  calls  for  a  dis- 

affidavits  filed  after  the  answer.     Id. ;  covery  which  the  defendant  cannot  make 

Smythe  v.  Smythe,  1  Swanst  252,  254,  completely  without  seeing  the  partnership 

n. ;  Norway  v,  Rowe,  19  Ves.  144 ;  Charl-  books  and  accounts,  which  are  not  in  his 

ton  t;.  Poulter,  id.  148 ;  PeAcock  v.  Pear  possession,  but  which  he  believes  to  be  in 

cock)  16  id.  49,  51 ;  Lawson  v.  Morgan,  1  the  hands  of  the  plaintifl^  he  must  put  in 

Price,  808 ;  Eastbum  v.  Kirk,  1  Johns,  an  answer  stating  to  that  efl^  and  then 
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4.   Of  a  Decree  for  a  Receiver. 

If  an  injunction  arrests  all  proceedings  on  the  part  of  a  partner, 
the  appointment  of  a  receiver  actually  ousts  him  from  all  posses- 
sion and  control.  This  is  therefore  even  a  more  stringent  measure 
than  the  former.  And  if  a  partner  prays  that  a  receiver  may  be 
appointed,  or  that  some  person  be  authorized  to  manage  the  con- 
cern and  act  as  a  qwm  receiver,  the  rule  that  the  prayer  will  not 
be  granted  unless  the  case  entitle  the  plaintiff  to  a  dissolution, 
seems  to  be  quite  well-settled  as  a  rule  of  practice.  (^ ) 

*It  has,  perhaps,  some  exceptions.  If  a  wrong-doing  *S13 
partner  seeks  to  exclude  his  copartner  from  any  knowledge  of 
the  business,  or  from  any  share  in  the  management  of  it,  the  injured 
partner  may  have  a  receiver  to  take  and  keep  possession  of  the 
property  until  the  courts  determine  the  rights  of  the  partners ;  and 
in  the  mean  time  the  decree  may  provide  for  the  continuance  of 
the  business.  It  is  not,  however,  to  be  denied,  that  strong  author- 
ities insist,  that  a  receiver  can  be  appointed,  without  dissolution, 
only  for  the  most  stringent  reasons.  (Jc) 

But,  in  general,  wherever  the  main  purpose  of  the  suit  is  to 
compel  partners  to  perform  in  good  faith  their  own  agreements  or 
their  obvious  duties,  and  the  appointment  of  a  receiver  seems 
necessary  to  prevent  great  mischief  from  being  done  before  the 
main  question  can  be  settled,  we  presume  that  such  appointment 
would  be  made.  (J) 

more  the  court  to  stay  proceedings  against  129;    Gairetson  v.  Wearer,  8  id.  885; 

him  for  not  putting  in  his  Aili  answer,  Roberts  v.  Eberhardt,  1    Kay,  148,  28 

until  he  has  been  assisted  with  that  inspec-  Eng.  L.  &  Eq.  245;  WaUcer  v.  House,  4 

tion.    /( seems  that,  in  such  cases,  a  motion  Md.  Cfa.  89;  Birdsall  v.  Colie,  2  Stock. 

by  the  defendant  for  the  production  of  the  68 ;  1  Barb.  Ch.  Pr.  662. 

books  and  accounts,  hefort  answer,  will  be  {k)  Wilson  v.  Greenwood,  1  Swanst  480. 

refused.     Pickering  v.  Rugby,  18  Yes.  See  next  note,  and  case  of  Hale  v.  Hale. 

484.    See  Kelly  v.  Eckford,  5  Paige,  548,  (/)  See  Const  v,  Harris,  Turner  ft  R. 

550;  8  DanieU  Ch.  Pr.,  Perkins'  ed.  2071,  496,  517;  8  Dan.  Ch.  Pr.  1967 ;  Milbank 

2072.  V.  Revett,  2  Meriy.  405,  406 ;  Gkssington 

(j)  Goodman  v,  Whitcomb,  1  Jac.  &  W.  v.  Thwaites,  1  Sim.  &  S.  180,  and  note ; 

589;   Olirer  v.  Hamilton,  2  Anst  458;  Roberts  v.  Eberhardt^  1  Kay,  148,  28  Eng. 

Waters  v.  Taylor,  15  Yes.  10 ;  Harrison  L.  &  Eq.  245.    In  Hale  v.  Hale,  8  Mac.  & 

V.  Armitage,  4  Madd.  148;  Richards  v,  G.  79,  8  Eng.L.  &  Eq.  191  (see  same  case 

Davies,  2  Rus.  &  M.  847 ;  Smith  v.  Jayes,  12  Beav.  414),  the  general  doctrine  on  this 

4  Beay.  508;  Henn  9.  Walsh,  2  Edw.  Ch.  point  was  said  to  be,  that  where  it  is  not 
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It  has  indeed  been  distinctly  decided  in  England,  that  the  ab- 
sence of  a  prayer  for  dissolution  is  not  a  sufficient  ground  for  a 
demurrer  to  a  bill  praying  for  the  appointment  of  a  receiver,  (m) 

The  far  greater  number  of  appointments  of  receivers,  occur  in 
cases  where  a  dissolution  has  taken  place,  or  is  necessary,  or  is 
intended ;  (n)  and  one  or  more  of  the  partners  violates  either  the 
express  agreements  or  articles  of  the  partnership,  or  some  obvious 
and  certain  duty  imposed  by  law.  (o)  The  most  frequent 
*814  cause— *  and  it  is  one  that  is  perhaps  always  sufficient — is 
the  taking  exclusive  possession  by  a  partner  of  the  property 
or  books  of  the  partnership,  and  his  refusal  to  admit  his  copartner 
to  his  rights  as  to  the  property  and  the  business,  (jp)    But  the 

the  object  of  the  suit  to  obtain  a  dissolu-  spect  to  other  modes  of  equitable  interto- 
tion  of  the  partnership,  but,  on  the  con-  ence,  a  receiver  will  not  be  granted  on 
trary,  to  continue  the  partnership,  it  is  not  slight  grounds.  Speights  v,  Peters,  9  6111, 
according  to  the  practice  of  the  court  to  472 ;  Hammil  v.  Hammil,  27  Md.  679. 
grant,  in  tlie  course  of  that  suit,  the  ap-  Dissolution  alone  is  not  sufficient ;  Hard- 
pointment  of  a  receiyer  and  manager,  ing  o.  Glover,  supra;  and  there  must  be 
And  the  only  limitation  upon  this  doctrine  more  than  trifling  misconduct.  Goodman 
adverted  to,  was  where  a  party  was  so  v.  Whitcomb,  1  Jac.  &  W.  689, 598 ;  ConsI 
conducting  himself  that,  imless  a  manager  t;.  Harris,  Turner  &  R.  618.  Thus,  a  re- 
was  appointed  before  the  hearing,  the  part-  ceiver  will  not  be  appointed  merely  because 
nership  concern  might,  in  the  mean  time,  partners  quarrel ;  Texiere  v.  Da  Costa  in 
be  destroyed.  Upon  motion  for  a  receiver  Chancery,  Nov.  1816,  cited  in  CdUyer  on 
of  a  partnership,  the  court  will  not  deter-  Part.  §  864,  note ;  Henn  v.  Walsh,  2  £dw. 
mine  the  questions  arising  between  the  Ch.  129;  nor  because  an  injunction  er 
partners,  the  only  object  then  being  to  parte  has  been  granted.  Garretson  v. 
protect  the  assets  until  the  determination  Weaver,  8  £dw.  Ch.  886.  And  the  disso- 
of  the  rights.  Blakeney  v.  Dufaur,  16  lution,  which  takes  place  on  the  reftisai  of 
Beav.  40,  16  Eng.  L.  &  £q.  76.  See  an  appointee  under  a  will  to  become  a 
Sloan  V.  Moore,  37  Fenn.  217.  partner,  is  clearly  not  a  dissolution  arising 
(m)  Fairthome  v,  Weston,  8  Hare,  887.  from  the  exclusion  of  the  appointee  by  the 
(n)  See  Fairbum  v.  Fearson,  2  Mac.  &  surviving  partner,  and  will,  therefore,  be 
G.  144.  In  this  case  Lord  Chancellor  Cot-  no  foundation  for  a  receiver.  Kershaw  v. 
tenham  refused,  upon  motion,  to  appoint  a  Matthews,  2  Buss.  62. 
receiver  of  a  partnership,  where  the  ques-  {p)  Wilson  v.  Greenwood,  1  Swanst 
tion  raised  was  whether  the  partnership  471,  488;  Blakeney  v.  Dufiiur,  16  Beav. 
had  been  dissolved,  but  directed  an  issue  40, 16  Eng.  L.  &  Eq.  76 ;  Const  v.  Harris, 
to  try  the  &ct  See  Goulding  v.  Bain,  4  Turner  ft  B.  626.  See  Norway  v.  Bowe, 
Sandf.  716.  19  Yes.  144, 169;  Eatsch  v.  Schenck,  18 
(o)  Harding  v.  Glover,  18  Yes.  281;  Jur.  668;  Feacock  r.  Peacock,  16  Yes. 
Estwick  V.  Conmngsby,  1  Yemen,  118;  49;  Milbank  v.  Bevett,  2  Meriv.  406, 406 ; 
Crawshay  v,  Maule,  1  Swanst  607 ;  Henn  Harding  v.  Glover,  18  Yea.  281.  See 
V.  Walsh,  2  Edw.  Ch.  129;  Gowan  v.  Jef-  &rther,  Speights  v.  Peters,  9  GiU,  472; 
fries,  2  Ashm.  296.  But,  in  accordance  Gowan  v,  Jeffiies,  2  Ashm.  296 ;  Wdbert 
with  what  we  have  ahready  seen  with  re-  v.  Harris,  8  Halst  Ch.  606 ;  HaU  v.  Hall, 
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same  reason  and  the  same  principle  apply  to  any  other  instance 
of  substantial  wrong  on  the  part  of  a  partner,  implied  or  threat- 
ened, of  such  a  kind  that  the  court  can  only  prevent  it  by  taking 
the  property  and  books  out  of  his  hand.  (9) 

It  is  to  be  observed,  however,  that  exclusive  possession  alone  is 
not  sufficient  cause.  This  may  result  from  the  articles,  or  the 
agreement,  or  the  plaintiff  may  not  object  to  it;  (r)  for  it 
must  *  be  an  injurious  and  unjustified  possession  of  the  books  *  315 
or  property.  And  the  ground  on  which  receivers  are  ap- 
pointed in  such  cases  is,  that  every  partner  has  the  same  perfect 
right  to  hold  the  property  and  manage  the  business,  that  every 
other  partner  has ;  and  that  the  violation  of  this  right  is  one  of 
the  greatest  wrongs  that  can  be  done  to  a  partner,  (a) 

12  Bear.  414 ;  Boyce  v.  Burchard,  21  Ga.  Butchart  v,  Dr^ser,  4  De  6.,  M.  &  O. 
74.  Upon  apparently  this  ground  of  ex-  542,  81  £ng.  L.  &  £q.  121.  Hence,  where 
dusion,  it  seems  to  be  held,  in  New  York,  it  appeared  that  each  of  two  joint  adyen- 
that  if  a  general  assignment  to  pay  cred-  turers  was  equally  entitled  to  the  posses- 
itors  has  been  made  by  one  partner,  under  sion  of  the  joint  effects,  and  one  had 
circomstanoes  which  make  it  clear  that  it  enjoined  the  other  from  receiving  or  dis- 
is  the  act  of  one  partner  only,  without  the  posing  of  the  same ;  on  the  application  of 
knowledge  and  approval  of  the  other  part-  the  latter  a  like  ii\junction  was  granted 
ners,  the  assignment  may  be  declared  against  the  former,  without  any  proof  of 
Toid,  and  a  receiver  appointed.  See  Rut-  insolvency  or  other  special  cause  for  de- 
ter o.  Tallis,  5  Sandf.  610;  Hayes  v.  Heyer,  priving  him  of  the  control;  and  on  the 
8  id.  284,  298,  4  Sandf.  Ch.  485 ;  Wetter  latter's  motion,  also,  a  rocelver  was  ap- 
V.  Schlieper,  4  E.  D.  Smith,  707.  pointed,  though  his   original    complaint 

(9)  See  Gowan  v.  Jeffiies,  tupra,  as  to  contained  no  prayer  for  a  receiver.    Mc- 

when  the  court  will  take  the  joint  property  Cracken  v.  Ware,  8  Sandf.  688.    If  the 

out  of  the  possession  of  the  parties,  by  ap-  partner  applying  for  a  receiver  has  the 

pointing  a  receiver.    See,  also,  Butchart  property^  in  his  own  possession,  there  will 

V.  Dresser,  4  De  G.,  M.  &  G.  542,  81  Eng.  generally  be  no  ground   for  appointing 

L.  &  £q.  121 ;  Geortner  v.  Trustees,  &c.,  one.    Smith  v,  Lowe,  1  Edw.  Ch.  88 ; 

2  Barb.  625,  628 ;  Smith  v.  Jeyes,  4  Beav.  though,  if  the  defendant  be  insolvent,  and 

608 ;  Hale  v.  Hale,  4  id.  869.  persist  in  negotiating  bills  of  exchange  in 

(r)  Blakeney  v.  Du&ur,  15  Beav.  40,  the  partnership  name,  and  in  applying  the 

15  Eng.  L.  &  Eq.  76 ;  Parkhurst  v,  Miiir,  money  to  his  own  purposes,  a  receiver 

8  Halst  Ch.  807.    And  where  one  partner  may  be  appointed.    Hofihian  v.  Duncan, 

thus  has  the  legal  and  rightAil  possession  17  Jur.  825,  28  Eng.  L.  &  Eq.  99.    Nor 

and  control  of  the  partnership  funds,  the  will  a  right  to  a  receiver  exist  on  the  part 

court  interferes  to  take  them  out  of  his  of  a  partner,  who  has  practically  the  sole 

bands  with  great  reluctance  and  only  for  direction  of  the  bueineas,  merely  because  the 
cogent  reasons.    Walker  v.  Trott,  4  Edw. .  other  partner  will   not    co-operate  with 

Ch.  88 ;  Drury  v.  Boberts,  2  Md.  Ch.  him.    Roberts  v.  Everhardt,  1  Kay,  148, 

157 ;  Waters  v.  Taylor,  15  Ves.  10, 15.  28  Eng  L.  &  Eq.  245. 

(s)  Gowan  v.  Jei&ies,  2  Ashm.  296 ; 
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In  some  cases  a  receiver  has  been  appointed  to  carry  on  the  busi- 
ness,  in  order  to  preserve  the  good-will  until  it  can  be  sold.  (^) 
And  the  receiver  appointed  for  this,  or,  indeed,  for  anj  purpose, 
sometimes  continues  to  act  for  a  considerable  time,  as  for  one  or 
two  or  more  years,  (li)  But  the  appointment  is  in  its  nature  a 
temporary  one.  (t^)  Courts  sometimes  object  very  strongly  to  a 
long  continuance  of  it,  and  cut  it  short  by  order  of  sale  or  settle- 
ment, (w^ 

A  difference  must  be  made  in  this  respect,  however.  Where 
the  receiver  is  appointed  to  wind  up  a  concern,  he  generally  holds 
possession  until  a  final  and  completed  settlement ;  and  this  may 
require  a  long  period.  The  receivership  of  insolvent  banks  in 
some  instances  continues  for  years,  and  the  settlement  of  a 
*316  widely  *  extended  partnership  business  may  require  as 
much  time  as  that  of  any  bank.  But  where  a  receiver  has 
only  to  hold  possession  for  a  definite  purpose,  and  carries  on  the 
business  to  preserve  the  good-will,  or  for  any  similar  object,  the 
court  will  hasten  the  completion  of  his  duty  and  the  dischai^  of 
his  appointment  as  much  as  they  can  without  doing  harm. 

The  application  for  a  receiver  is  always  addressed  to  the  discre- 
tion of  the  court;  and  is  therefore  answered  very  difierently,  as  the 
merits  of  the  case,  or  the  objections  to  such  appointment,  affect 
the  court,  (x)    In  England,  it  was  said  in  one  case,  and  that  a 

(t)  Martin  v,  Yan  Schaick,  4  Paige,  479.  conducted  under  its  directio)Q  for  so  long  a 

In  this  case,  where  the  partnership  was  in  time,  and  ordered  a  sale, 
a  political  newspaper,  the  good-will  consti-       (x)  The  discretion  which  the  courts  ez- 

tnted  a  chief  part  of  the  value  of  the  joint  erdse  in  the  appointment  of  a  receiTer,  is 

property.      See  WiUiams   v.  VTilson,  4  well  illustrated  in  those  cases  where  ex 

Sandf.  Ch.  879.  parte  applications  are  made.   As  a  general 

(u)  See  Crane  v.  Ford,  Hopkins,  114.  rule,  a  receiver  will  not  be  appointed  until 

{v)  Waters  v,  Taylor,  16  Yes.  10 ;  Const  after  the  defendant  has  answered.    Holden 

V.  Harris,  Turner  &  R.  496,  618 ;  Good-  v.  McMakin,  1  Pars.  Sel.  Cas.  284 ;  8  Dan. 

man  v.  Whitcomb,  1  Jac  &  W.  692 ;  Mar-  Ch.  Pr.,  Perkins'  ed.  1974.   But  in  urgent 

tin  V.  Yan  Schaick,  4  Paige,  479 ;  Wolbert  cases,  where  it  appears  to  the  court  that 

V.  Harris,  8  Halst.  Ch.  606.  the  merits  of  the  case,  as  shown  by  the 

(to)  Crane  v.  Ford,  supra,  where,   the  affidavits,  require  the  immediate  appolnt- 

owners  of  a  steamboat  being  in  litigation,  ment  of  a  receiver,  the  court  may  do  so 

a  receiver  had  been  appointed  under  whom  upon  the  plaintiff's  motion  before  answer, 

the  vessel  had  run  for  two  years ;  a  third  Wilson  v.  Greenwood,  1    Swanst.  488 ; 

season  approaching,  and  it  being  necessary  Duckworth  v,  Trafford,  18  Yes.  288 ;  Gow- 

to  fit  out  the  vessel,  or  to  let  it  lie  useless,  an  v.  Jeffiries,  2  Ashm.  296 ;   3  Dan.  Ch. 

the  court  thought  it  highly  inconvenient  Pr.,  Perkins'  ed.  1974.    So,  also,  it  is  clear 

and  unfit  that  such  operations  should  be  that,  as  a  general  rule,  a  receiver  anight 
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case  of  embezzlement,  that  a  receiver  would  not  be  appointed  but 
on  the  most  extreme  and  gross  abuse,  because  it  would  destroy 
the  business,  (y)  This  would  be  a  good  reason  where  the  appoint- 
ment would  have  that  effect,  and  where  a  closing  of  the  business 
is  not  desired,  (z) 

But,  on  the  other  hand,  it  seems  to  be  understood  in  this  coun- 
try, (a)  and  certainly  in  New  York,  (J)  that  whenever  part- 
ners *are  wholly  unable  to  agree  among  themselves  as  to  the  *317 
disposition  and  control  of  the  property  and  business,  and 
neither  consents  to  the  possession  and  control  which  the  other 
claims  or  desires,  a  receiver  will  be  appointed  on  application,  almost 
as  a  matter  of  course,  and  as  a  first  step  towards  a  final  settlement 
of  the  afiairs  of  the  partnership,  (c) 


not  to  be  appointed  until  after  notice  to  all  minable  at  will,  and  the  oonrt  is  resorted 

the  interested  parties,  unless  the  court  to  for  the  purpose, 
can  see  that  delay  would  work  irreparable       (6)  Law  v.  Ford,  2  Paige,  810 ;  Marten 

iigury  to  some  or  all  of  the  parties,  when  v.  Van  Schaick,  4  Paige,  479 ;  McCrackan 

a  reoeiyer  may  be  appointed  without  no-  v.  Ware,  8  Sandf.  688 ;  Groulding  v.  Bain, 

tice.    People  v.  Norton,  1  Paige,  17;  Wil-  4  id.  716;   Williams  v.  Wilson,  4  Sandf. 

liamson  v.  Wilson,  1  Bland.  418  ;  Gowan  Ch.  879 ;  Dunham  v.  Jarris,  8  Barb.  88 ; 

V,  Jeffiries,  supra,  8  Dan.  Ch.  Pr.,  Perkins'  Wetter  v,  Schlieper,  4  E.  D.  Smith,  707. 
ed.  1976,  n. ;  1  Barb.  Ch.  Pr.  667,  669 ;       (c)  Perhaps  the  difference  which  has 

Edw.  on  Receiyers  (Rey.  ed.),  18-16.  been  supposed  to  exist  between  the  Eng- 

(y)  Oliyer  v.  Hamilton,  2  Anst.  468.  lish  and  American  law  on  this  point  (see 

(x)  Waters  v.  Taylor,  15  Ves.  10.    See  Growan  v,  JefiHes,  2  Ashm.  804)  is  after 

ICadgwick  v.  Wimble,  6  Beay.  496.  all  rather  seeming  than  real,  and  arises 

(a)  See  Speights  v.  Peters,  9  Gill,  472 ;  rather  from  an  apparent  contradiction  in 

Williamson  v.  Wilson,  1  Bland,  418, 426 ;  the  terms  of  the  rule,  as  it  has  been  hiid 

Walker  v.  House,  4  Md.  Ch.  89 ;  Terrell  down  by  the  courts  of  the  respective  coun- 

o.  Goddard,  18  Ga.  664.    In  Birdsall  v.  tries,  than  from  any  substantial  difference 

Colic,  2  Stock.  68,  complainant  filed  his  in  practice.  Waters  v.  Taylor,  16  Ves.  10, 

bOl,  praying  a  dissolution  of  partnership,  above  cited,  note  (v),  was  decided  upon  its 

an  account,  and  a   receiver.      The  bill  particular  Acts,  the  subject-matter  of  the 

diarged  improper  conduct  on  the  part  of  partnership  being  of  a  peculiar  nature, 

the  defendant,  the  partner.     Defendant  And  the  language  of  Chancellor  Walworth 

answered,  denying  all  charges  of  improper  may  not  be  irreconcilable  with  that  used 

conduct,  &c.      It  was  held,  that  when  a  by  the  court  in  Oliver  v,  Hamilton,  2 

partnership  is  dissoUfed  fry  mutual  consent,  or  Anst  468,  all  the  circumstances  being 

determined  by  the  will  of  either  party,  a  court  taken  into  consideration.     In  Oliver  o. 

of  chancery  will  not,  as  of  course,  without  Hamilton,  a  partner  applied  for  a  receiver, 

any  other  reason,  except  that  such  is  the  while  the  trade  was  going  on,  and  it  does 

wish  of  one  of  the  parties  interested,  as-  not  appear,  from  the  imperfect  report  of 

sume  the  control  of  the  business,  and  the  case  which  we  have,  that  a  dissolution 

place  it  in  the  hands  of  a  mere  stranger,  of  the  partnership  was  either  asked  for  or 

Otherwise,  if  the  partnership  is  not  deter-  desired.    If  it  was  not^  then  it  was  a  case, 
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Although  one  only  is  acting  partner,  baying  the  property  in  his 
possession,  buying  and  selling,  keeping  the  accounts,  &c.,  a  re- 
ceiver will  be  appointed  to  take  these  things  out  of  his  hands,  on 
allegation  and  evidence  that  he  abuses  his  powers  or  neglects  his 
duties,  and  in  either  way  importantly  endangers  the  interests  of 
his  copartners,  (d) 
'    It  is  not  uncommon  for  the  appointment  of  receiver  to  fall  upon 

one  of  the  partners,  (e)    Of  course  this  is  not  done  where 
*318    there  *are  charges  and  countercharges,  and  a  conflict  of 

interests  and  rights.    But  where  a  partner  prays  for  a  receiv- 

where,  as  we  have  seen  (cade,  p.  *618),  the  Eng.  L.  &  Eq.  76 ;  Brenan  v,  Preston,  2 
court  always  interferes  with  great  relno-  De  G.,  M.  &  G.  818,  21  Eng.  L.  &  £q. 
tanoe,  both  from  a  regard  to  the  interests  604 ;  Hofflnan  o.  Duncan,  18  Jnr.  69,  28 
of  the  parties,  and  because  it  is  no  part  of  Eng.  L.  &  £q.  99.  In  Hubbard  v.  Guild, 
its  proper  jurisdiction  to  assume  for  an  1  Duer,  662,  the  court  expressed  the  opin- 
indefinite  period  and  purpose  the  carrying  ion  "that  in  all  cases  where  the  dissolntioii 
on  of  trade.  On  the  other  hand,  in  Law  of  a  partnership  is  occasioned  solely  by  the 
V.  Ford,  2  Paige,  810,  and  Marten  v.  Van  inaolvency  of  one  of  1^%  partners,  the  solrent 
Schaick,  4  Paige,  879,  the  leading  New  partner  ou^t  to  be  appointed  reoelTeTf 
York  cases  on  the  sul^ect,  a  receiTer  was  when  his  capacity  and  integrity  are  un- 
asked for  to  wind  up  the'  affiurs  of  the  questioned."  See  Freeland  v.  Stansfidd, 
partnership,  a  dissolution  haying  ahready  16  Jur.  792, 18  Eng.  L.  &  Eq.  886.  And 
taken  place,  or  being  desired  of  the  court,  in  the  appointment  of  a  receiyer,  the  rec- 
But  where  there  is  a  dissolution,  then,  both  ommendations  of  those  most  interested, 
in  England  and  the  United  States,  any  and  who  are  most  likely  to  sustain  iiQUiy 
substantial  wrong  done  or  threatened  to  without  one,  will  generally  be  most  le- 
the  joint  interests  is  sufficient  ground  for  garded.  The  being  a  near  relation  of 
the  appointment  of  a  receiyer.  And  in  either  partgr  is  not  in  itself  an  absolDte 
neither  country  will  a  receiyer  be  granted  disqualification,  but  it  must  be  allowed  to 
for  slight  reasons,  merely  because  there  is  haye  its  weight  when  connected  with 
an  apprehension  of  danger  or  loss,  or  be-  other  circumstances.  Williamson  v.  Wil- 
cause  partners  quarrel.  son,  1  Bland,  418, 427.    The  general  role, 

(d)  Jeffreys  v.  Smith,  1  Jac.  &  W.  298 ;  howeyer,  is,  that  no  person  should  be  i^ 
Grawshay  v.  Manle,  1  Swanst,  496 ;  Bent-  pointed  a  receiyer  who  is  a  party  to  the 
ley  V.  Bates,  4  Younge  &  C.  182 ;  Winget  cause,  and  not  wholly  disinterested  in  the 
V,  Heathoote,  cited  id.  187 ;  Hart  v.  Clark,  subject-matter  of  the  suit  8  Dan.  Oh. 
19  Beay.  849,  27  Eng.  L.  &  Eq.  661 ;  Pr.,  Perkins'  ed.  1971 ;  Edw.  on  Beoeiyers 
Shepherd  v.  Oxenfbrd,  Kay  &  J.  Oh.  491.  (Bey.  ed.),  478.  And  though  generally. 
See  Boberts  v.  Eberhardt,  1  Kay,  148,  28  by  the  order  of  the  court  directing  the 
Eng.  L.  &  Eq.  246 ;  Norway  v.  Bowe,  19  appomtment,  a  proper  salary  is  directed 
Yes.  144 ;  Christian  o.  Lenhouse,  dted  id.  to  be  allowed  the  receiyer,  yet,  if  he  is  an 
167, 159.  interested  party,  namely,  a  partner,  where 

(e)  Wilson  v.  Greenwood,  1  Swanst  the  suit  is  between  partners,  he  will  not 
471,  484 ;  Waters  v.  Taylor,  2  Yes.  &  B.  be  permitted  to  haye  any  salary  or  emol- 
299,  806 ;  Jeffreys  v.  Smith,  1  Jac  &  W.  ument  8  Dan.  Ch.  Pr.  Perkins'  ed.  1972, 
298 ;  Ex  parte  Stoyeld,  1  Glyn  &  J.  808,  1976, 1984.  See  cases  cited  nqm,  in  this 
807 ;  Blakeney  v.  Du&ur,  16  Beay.  40, 15  note. 
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er,  and  the  other  partner  makes  no  suggestion  of  wrong  against 
the  plaintiff,  or  of  mischief  which  wonld '  arise  from  his  receiving 
fhe  appointment,  there  are  manj  obvious  reasons  for  giving  it  to 
him.  No  one  knows  or  ought  to  know  as  well  as  he  the  condition 
of  the  partnership,  and  what  measures  are  required  to  preserve  or 
promote  its  interests.  Indeed,  his  relation  to  the  firm  affords  the 
strongest  reasons  for  appointing  him,  unless  there  grow  out  of  the 
same  relation  stronger  reasons  against  the  appointment. 

In  one,  case  where  a  partner  thus  appointed  used  the  money  o& 
the  partnership  in  his  own  business  and  made  profits,  the  other 
partner  was  not  permitted  to  have  a  share  of  them.  (/)  It  would 
seem  that  an  extraordinary  indulgence  was  granted  to  the  receiver 
in  that  case.  Still,  the  case  is  not  quite  similar  to  those  in  which 
a  partner,  in  wrong  of  the  firm^  makes  money  out  of  a  business 
which  belongs  to  it,  or  to  those  in  which  a  surviving  partner  who 
by  law  takes  all  the  effects  and  has  all  the  power  of  the  partnership, 
but  only  for  the  purpose  of  settlement,  and  then  continues  the  busi- 
ness for  his  own  profit,  (jg)  Where  a  partner  is  receiver  to  hold 
the  property  and  business,  if  he  has  money  of  the  firm  in  hand, 
he  may -earn  interest  upon  it  on  his  own  responsibility  (unless 
prohibited  or  otherwise  directed  by  the  decree),  and,  as  the  part- 
nership may  charge  him  with  the  money  and  with  the  in- 
terest, *and  is  not  liable  for  any  loss  of  it,  it  is  enough  if  *319 
he  allows  full  interest;  always  provided  nothing  in  the 
character  of  the  case  or  in  the  appointment  makes  this  use  of  the 
money  illegal.  (K) 

If  a  surviving  partner  abuses  his  power,  and  the  representa- 
tives of  the  deceased  apply  for  a  receiver,  the  same  principles  and 
rules  would  be  applied  as  in  any  case  in  which,  one  of  the  part- 
ners who  has  a  rightful  possession  ahd  management,  makes  a 
wrongful  use  of  his  possession,  (i)    If  equal  protection  can  be 

[J)  Whiteeides  v.  Lafibrty,  8  Humph,  self  interested  in  the  subject-matter  over 

160.  which  he   has   control  as  recelrer,   he 

{g)  Ante,  p.  *  814,  note  (p).  will  not  usually  be  allowed  to  derive  any 

(A)  Whitesides  v,  Lafferty,  8  Humph,  benefit  or  emolument  firom  his  position. 

160.    It  may  well  be  doubted  whether  And  see  Edw.  on  Receiyers  (Rot.  ed.,  p. 

this  case  is  consistent  with  the  general  678, 696;  and  the  remarks  of  Lord  Eldon, 

and  well-established  principles  which  reg-  there  quoted,  in  Shaw  v.  Rhodes,  2  Russ. 

ulate  the  conduct  and  liabilities  of  receir-  689. 

ers.    We  have  already  seen,  supra,  pp.  (i)  Wilson  v.  Greenwood,  1    Swanst 

*817  and*  818,  that  when  a  person  is  hhn-  480;  Crawshay  v.  Maule,  id.  607;  Qrati 
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given  to  the  representatives  of  the  deceased,  by  requiring  security 
from  the  surviving  partner,  that  order  may  issue  instead  of  the 
appointment  of  a  receiver ;  (/)  but  not  necessarily.  (A)  If  the 
surviving  partner  insists  upon  cp*rying  on  the  business  and  em- 
ploying therein  the  assets  of  the  deceased,  the  court  will  interfere, 
and  appoint  a  receiver,  if  that  seems  to  be  the  best  remedy,  (f) 
Where  all  the  partners  are  dead,  upon  a  suit  between  their  rep- 
resentatives, a  receiver  will  be  appointed  almost  as  a  matter  of 
course,  (m) 

An  injunction  is  sometimes  granted,  or  a  receiver  appointed  by 
the  court  directly  on  application  and  affidavits.    Where  the  parties 

agree  to  the  person  there  can  be  no  objection  to  this.  The 
*  320    *  English  rule  is,  to  refer  the  case  to  a  master,  who  will 

make  an  appointment,  after  a  hearing  of  both  parties,  if  they 
wish  to  be  heard,  and  will  report  his  appointment  to  the  court  for 
confirmation,  unless  that  be  waived  or  is  obviously  unneces- 
sary, (n)  And  this  we  think  the  safer  practice,  and  suppose  it  to 
be  frequently  adopted  in  this  country,  (o) 

The  powers  and  duties  of  a  receiver,  when  appointed  in  a  suit 

V.  Bayard,  11  S.  &  B.  41,  48 ;  Walker  v.  there  b  a  copartnerBhip,  there  is  a  oonfl- 

House,  4  Md.  Ch.  89 ;  Jacquin  v.  Buisson,  dence  between  the  parties,  and  if  the  one 

11  How.  Pr.  886,  894 ;  Collins  v.  Young,  dies,  the  confidence  remains,  and  he  shall 

'28  £ng.  L.  &  £q.  14 ;  Clegg  v.  Fish  wick,  receiye ;  but,  when  both  are  dead,  there  U 

1  Mac.  &  G.  294.    See  Hartz  v,  Schroder,  no  confidence  between  the  representatiTes, 

8  Ves.  817;  Eyans  v.  Evans,  9  Paige,  178 ;  and,  therefore,  the  court  will  appoint  a 

Benton  o.  Chaplain,  1  Stock.  62, 70 ;  Hub-  receiver."    Walker  v.  House,  4  Md.  Ch. 

bard  V.  Guild,  1  Duer,  662.  89,  48. 

(j)  Estwickv.  Coningsbj,  1  Yem.  118;  (n)  The  master's  judgment,  as  to  the 

Higginson  v.  Air,  1  Desaus.  427, 429.  proper  person,  is  never  disturbed,  unlen 

(k)  In  Law  v.  Ford,  2  Paige,  810,  where  some  substantial  objection  be  shown.    If 

the  suit  was  between  living  partners,  a  such  objection  be  shown,  the  court  will 

receiver  was  appointed,  notwithstanding  then  refer  it  back  to  the  master  to  review 

that  the  partner  who  was  in  possession  of  his  report     8  Dan.  Ch.  Pr.  Perkins'  ed. 

the  partnership  books   and   efiects  was  1976, 1979, 1981;  Ed w.  on  Beceiver8(Bev. 

willing  to  give  security  for  the  fidthftU  ed.),  ch.  4,  pp.  96,  96.    See  Lottimer  v. 

application  of  the  effects  in  payment  of  Lord,  4  E.  D.  Smith,  188;  1  Barb.  Ch. 

the  debts.  Pr.  669,  678. 

(/)  Madgwick  v.  Wimble,  6  Beav.  495 ;  (o)  In  some  of  the  States,  as  it  seems, 

Clegg  V.  Fishwick,  1  Mac.  &  G.  294 ;  the  court,  without  any  reference,  will  di- 

Walker  v.  House,  4  Md.  Ch.  89.  rectiy  receive  and  act  upon  the  nomina- 

(m)  The  ground  of  the  appointment  of  tions  of  the  parties  of  suitable  persons  for 

a  receiver  in  Such  a  case,  is  thus  stated  by  receiver.    Williamson  v.  Wilson,  1  Bland, 

Lord  Eenyon,  in  Phillips  v,  Atkinson,  2  418,  427 ;  Qowan  o.  JefiHes,  2  Aahm.  296 

Bro.  C.  C,  Perkins'  ed.  272:  "Where  807. 


CH.  ym.]         OF  THE  BEHEDIES  OF  PABTNEBS  INTEB  SE.  333 

between  partners,  are  essentially  the  same  as  when  he  is  ap- 
pointed pending  a  controversj  between  other  parties.  He  is 
always  the  officer  of  the  court,  and  as  such,  takes  into  his  posses- 
sion the  partnership  property,  Qp)  receives  the  issues  and  avails 
thereof,  and  is  bound  to  account  for  such  receipts  whenever  the 
court  requires.  (9)  Not  unfrequently,  he  not  only  receives  and 
gets  in  outstanding  funds,  but  also  superintends  and  carries  on  the 
partnership  business,  (r) 

The  rules  by  which  the  receiver  is  to  govern  his  action 
in  any  *  given  instance,  and  the  methods  or  principles  by  *  321 
which,  in  each  particular  case,  he  is  to  manage  and  carry  on 
the  partnership  business,  and  collect,  and  receive,  and  dispose  of  its 
funds,  cannot  be  described  in  general  terms.  They  are,  for  the 
most  part,  dependent  upon  the  decree  appointing  him ;  in  which 
his  powers  and  duties  are  generally  defined  and  enumerated  with 
much  minuteness.  («) 

By  the  same  decree,  partners  or  other  persons,  who  have  done 
or  are  supposed  to  threaten  wrong,  are  usually  restrained  from 
any  acts  which  would  interfere  with  the  duties  of  the  receiver,  or 


(p)  The  general  principle  as  to  the  prop-  Edw.  on  ReceiTers  (Rer.  ed.)  841 ;  Waring 
ertj  which  the  receiver  will  take  into  pos-  v.  Robinson,  1  Hoff.  Ch.  621 ;  Williamson 
session,  by  yirtue  of  his  appointment,  is  v.  Wilson,  1  Bland,  418, 485, 486 ;  Walker 
that  he  wiU  assume  not  only  every  thing  v.  House,  4  Md.  Ch.  89,  61. 
liable  to  be  taken  under  an  execution  at  (r)  Ante,  pp.  *  816,  *  816,  and  notes ;  3 
law,  but  also  every  thing  that  is  considered  Dan.  Ch.  Fr.  Perkins'  ed.  2006.  In  the 
in  equity  as  assets.  3  Dan.  Ch.  Pr.  Per-  case  of  Banks  v.  Gould,  decided  by  Chan- 
kins'  ed.  1970 ;  £dw.  on  Receivers  (Rev.  cellor  Kent,  and  cited  in  Edw.  on  Re- 
ed.), 6.  Hence,  the  receiver  of  a  partner-  ceivers  (Rev.  ed.),  816,  et  seq.  inasmuch  as 
ship  will  take,  as  part  of  the  assets  of  the  the  firm  had  two  establishments,  one  at 
firm,  real  estate,  held  in  severalty  by  the  Albany,  and  the  other  in  New  York,  two 
diflerent  partners,  but  purchased  and  used  receivers  were  appointed.  The  writer 
fi>r  partnership  purposes,  and  paid  for  with  above  cited  remarks,  however,  that  it  may 
partnership  ftmds.  Smith  v.  Danvers,  6  be  a  question  whether  the  course  should 
Sandf.  669.  not  have  been  to  have  had  one  receiver, 

{q)  2  Story  Eq.,  §§881-888;  8Dan.Ch.  with  liberty  to  appoint  an  agent    See 

Pr.  Perkins'  ed.  1949,  1976,  1977 ;  Wol-  cases  cited  in  Edw.  on  Receivers  (Rev. 

bertr.  Harris,  8  Halst  Ch.  606,  622.    A  ed.),  824. 

receiver  appointed  in  a  partnership  suit,       (s)  Smith  on  Receivers,  186 ;  2.  Story 

even  without  any  formal  assignment,  be-  Eq.  §  888 ;  8  Dan.  Ch.  Pr.  Perkins'  ed. 

comes  trustee  of  the  assets  for  all  the  firm  1987, 1988 ;  Edw.  on  Receivers  (Rev.  ed.), 

creditors ;  and  while  this  trust  continues,  6.  See  Skip  v.  Harwood,  where  a  receiver 

one  partner  cannot  give  a  preference,  nor  was  appointed  for  a  brewery ;  8  Dan.  Ch. 

can  a  creditor  gain   one  by-  judgment  Pr.  Perkins'  ed.  1968,  note ;  1  Dick.  114. 


334  THE  LAW  OF  PABTNEBSHIP.  [CH.  Yin. 

in  anj  way  render  the  appointment  less  useful  and  effectual,  (t) 
In  England^  we  believe,  the  receiver  is  not  authorized  to  bring 
suits  at  law  or  in  equity  unless  merely  to  collect  debts,  and  not 
always  for  that,  (u)  But  in  this  country  the  power  is  frequently, 
not  to  say  generally,  given  to  him,  to  bring  any  actions  necessary 
for  the  proper  discharge  of  his  duties,  (t;)  and  provision  is  made 
for  the  indemnification,  out  of  the  effects  in  his  hands,  of  those  in 
whose  names  he  brings  such  actions,  (k?) 

SECTION   V. 

OF   TOBTS  BBTWKBN  PABTMXRS. 

Pleadings  in  equity,  in  a  suit  between  partners,  would  be  more 
properly  considered  in  a  treatise  on  Chancery  Practice  and  Plead- 
ing. Little  variation  from  the  ordinary  rules  and  practice 
*  822  seems  *  to  be  required  by  the  fact  that  the  cause  of  action 
between  the  parties  arises  from  their  relation  as  copartners. 
Some  points,  which  might  be  considered  under  this  head,  are 
treated  of  under  the  particular  topics  with  which  they  seem  to  be 
more  particularly  connected.  Thus  in  the  chapter  on  Account, 
we  shall  endeavor  to  show  who  may  file  a  bill  for  an  account,  who 
must  be  made  parties,  and  what  pleas  are  held  to  be  a  good  bar  to 
such  a  bill,  and  equity  topics  are  discussed  in  other  places. 
Here,  therefore,  we  will  only  add,  that  if  the  fact  of  the  partner- 
ship is  disputed  in  a  suit  in  equity  purporting  to  be  between  part- 
ners, a  court  of  equity  may  direct  an  issue  to  ascertain  the 
truth ;  (x)  and,  it  seems,  may  even  order  that  the  parties  them- 

(0  See  supra,  Skip  v,  Harwood;  and,  1991.  Edw.  on  Receiyers  (Rey.ed.),  186, 

forageneral  form  ofthe  decree  appointing  842i  848;  Seton's  Decrees,  828,  824.    A 

a  receiver  of  a  partnership,  Edw.  on  Re-  receiver  cannot  nnuntain  an  action  of  t«>- 

celvers  (Rev.  ed.),  841.  See,  also,  Seton's  ver,  in  his  own  name,  lor  partnership 

Decrees,  828.  effects  converted  before  his  appointment 

(u)  Estwick  V,    Conriingsbj,  1  Vem.  He  must  sue  in  the  name  of  the  firm. 

118 ;  Dade  v.  John,  McCleland,  676 ;  2  Yeager  v.  Wallace,  44  Penn.  294. 

Story  Eq.  §§  888,  884 ;  Seton's  Decrees,  (x)  Peacock  ».  Peacock,  16  Ves.  49  ; 

S28.  £rx  parte  Langdale,  18  id.  800 ;  Binford  v. 

{v)  See  the  remarks  of  Ames,  C  J.,  4  Dommett,  4  id.  766 ;  Jaoobsen  v,  Henne- 

R.  1. 178,  188.    See  Iddings  r.  Bruen,  4  kenius,  6  Bro.  P.  C.  482 ;  1  Bro.  P.  C, 

Sandf.  Ch.  417,  422 ;  Green  v.  Bostwick,  Dublin  ed.  482.  In  this  last  case,  the  issue 

1  id.  186, 186.  directed  to  be  tried  was  whether  a  par^ 

(to)  8  Dan.  Ch.  Pr.  Perkins'  ed.  1977,  was  a  real  or  a  nominal  partner. 
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selves  be  examined  at  the  trial,  (y)    But  such  an  issue  will  not  be 
directed  unless  the  point  is  very  doubtful,  (z) 

So  far  as  there  are  personal  torts,  they  can  hardly  have  any  re- 
lation to  the  partnership,  and  neither  party  can  be  afifected  in 
right,  obligation,  or  remedy,  by  the  fact  that  he  is  a  partner,  (a) 
Of  torts  in  relation  to  the  partnership  or  its  property,  nearly  all 
will  be  comprehended  either  in  fraud  or  waste,  for  both  of  which 
the  remedy  in  equity  is  prompt  and  efficacious,  (6)  as  we  have 
already  seen. 

*  Some  question  may  exist  whether  the  rules  of  law,  in  *  323 
cases  of  tenancy  in  common,  do  not  apply  in  this  respect  to 
cases  of  partnership.  A  tenant  in  common  may  maintain  trover 
against  a  co-tenant  for  a  destruction,  total  or  partial,  of  the  com- 
mon property  by  him.  ((?)  It  has  been  held,,  that  a  sale  of  the 
whole  without  authority,  may  be  regarded  as  such  destruction,  (d) 

(5)  De  Tastet  v,  Bordeoaye,  Jac.  516.  longing  to  the  firm.    An  order  of  arrest 

But  see,  on  this  point,  2  Dan.  Ch.  Tr,,  was  applied  for  npon  affldayits  setting 

Perkins'  ed.  1298.  forth  the   fraud.     Dner,  J.,  refused  to 

(«)  Forster  v.  Hale,  6  Yes.  808,  822;  grant  the  order,  holding  that  the  action 

Metcalf  V.  Boyal  Exchange  Ass.  Co.,  Bar-  was  not  maintainable,  and  that  the  plain- 

nard,  848.    As  to  the  constitutional  right  tiff  had  no  proper  remedy  but  in  a  suit  for 

which  diizenB  may  haye,  in  the  different  an  ii^nnction  and  a  receiyer.    Approyed 

States,  to  haye  matters  of  fact,  alleged  in  by  the  court  in  Cary  v.  Williams,  1  Dner, 

flie  bill  and  denied  by  the  answer,  tried  by  667. 

a  juiy,  see  Sedgwick  Const,  Law,  642-  (c)  Buller,  N.  P.  84 ;  2  Saund.  on  PI. 

648;   2  Dan.   Ch.  Pr.  1289,  note  (1);  and  Ey.  1168;  Cowan  v.  Burgess,  Cooke, 

Adams  £q.  [876],  816,  note.  68;   Seldon  v.  Hlckock,  2  Caines,  167; 

(a)  Where  one   partner,  by  yiolence,  Tubbs  v.  Richardson,  6  Vt.  442 ;  Hurd  1;. 

forces  his  copartner  out  of  the  business  Darling,  14  id.  214;  Herrin  v.  Eaton,  18 

premises  of  the  firm,  and  threatens  such  Me.  198 ;  Guyther  v.  Pettgohn,  6  Ired. 

copartner  with  yiolence  and  danger  to  his  888. 

life,  if  the  latter  should  yenture  again  to  (d)  The  doctrine,  as  at  present  settled 

enter  the  premises,  and  it  is  necessary  for  by  the  English  authorities,  is,  that  the  mere 

such  copartner  to  enter  and  use  the  prem-  sale  of  a  chattel  by  one  of  two  tenants  in 

ises  for  the  purposes  or  carrying  on  his  common,  is  not  a  conyersion  for  which  his 

ordinary  business  as  partner,  the  court  co-tenant  can  maintain  troyer.    The  dis- 

will  permit  the  latter  to  exhibit  articles  position  of  the  chattel  must*  be  such  as 

of  peace  against  the  former.    Regina  v,  amounts  to  a  destruction  of  it.    See  May- 

Mallinson,  16  Q.  B.  867, 1  Eng.  L.  &  Eq.  hew  v,  Herrick,  7  C.  B.  229.    In  this  case, 

289.  the  point  was  elaborately  discussed,  and 

(6)  The  plaintiff  and  defendant  were  all  the  leading  authorities  reyiewed.    See 

partners,  and  it  appeared,  by  the  com-  Hlggins  v.  Thomas,  8  Q.  B.  908 ;  Jones  v, 

plaint,  that  tfie  action  was  brought  to  re-  Brown,  88  Eng.  L.  &  £q.  804 ;  Barton  v. 

coyer  damages  for  the  fraudulent  remoyal  Williams,  6  B.  &  Aid.  896,  402,  408 ;  Far- 

by  the  defendant  of  a  stock  of  goods  be-  rar  t;.  Beswick,  1  M.  &  W.  686,  688 ; 
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But  no  tenant  in  common  can  maintain  trover  grounded  on  the 
mere  possession  of  his  co-tenant,  however  exclusive  this  co-tenant 
insists  upon  making  it,  for  the  technical  reason  that  each  tenant 

in  common  is  entitled  to  the  possession  of  the  property.  («) 
•  824    Nor  should  *  we  think  that  trover  would  lie  by  a  partner, 

against  his  copartner,  for  constructive  destruction  by  a  sale 
of  the  whole  thing,  because,  by  the  law  of  partnership,  a  partner 
has  this  power  of  sale.  (/)  Nor  should  we  think  it  would  lie  in 
general  for  the  actual  destruction  of  a  thing  by  a  copartner. 
For,  although  a  partner  has  no  legal  right  to  destroy  any  thing,  — 

Jackson  v,  Anderson,  4  Taunt  24 ;  Pen-  subject  of  the  tenancy.  See  St  John  o. 
nings  V,  Grenyille,  1  id.  241;  Heath  v,  Standring,  2  Johns.  468;  Mersereau  v. 
Habbard,  4  East,  110;  Graves  v.  Sawoer,  Norton,  16  Johns.  179;  Bell  v.  Lagmans, 
T.  Raym.  15 ;  1  Chitty  P.  C.  90,  91,  179,  1  Monroe,  40 ;  Hinds  ».  Terry,  Walker,  80. 
note;  2  Sannd.  PI.  and  Et.,  5th  Am.  ed.,  (e)  Co.  Litt  200;  Buller,  N.  P.  34;  1 
pt  2,  1164,  1166,  1168.  In  this  conntiy  Salk.  290;  Holliday  v.  CamseU,  1  T.  JL. 
the  rule  has  been  frequently  laid  down,  658;  Fennings  v.  Grenyille,  1  Taunt  241; 
without  qualification,  that  a  tenant  in  com-  Jones  v.  Brown,  88  Eng.  L.  &  £q.  804; 
mon  may  bring  troyer  against  his  co-tenant  St.  John  v.  Standring,  2  Johns.  468 ;  Mer- 
for  a  conyersion,  by  a  sale,  of  the  entire  sereau  r.  Norton,  15  id.  179 ;  Gilbert  v. 
property  held  in  common.  Wilson  v.  Dickerson,  7  Wend.449;  Tyler  v.  Taylor, 
Beed,  8  Johns.  175;  Hyde  v.  Stone,  9  8  Barb.  585;  Weld  v.  Oliyer,  21  Pick. 
Cowen,  280,  7  Wend.  854 ;  Tyler  r.  Tay-  559,  562 ;  Cole  v.  Terry,  2  Dey.  &  B.  252; 
lor,  8  Barb.  585 ;  Farr  v.  Smith,  9  Wend.  Fightmaster  v.  Beasly,  7  J.  J.  Marsh.  415 ; 
388;  White  V.  Osborne,  21  id.  72;  Odiome  Dain  v.  Cowing,  22  Me.  347;  Weeks  v. 
V.  Lyford,  9  N.  H.  511 ;  White  v,  Phelps,  Weeks,  5  Ired.  £q.  Ill,  119.  See  Lowe 
12  id.  886 ;  Thomson  v.  Cook,  2  South,  v.  Miller,  8  Gratt  205 ;  Agnew  v.  Johnson, 
580;  Weld  v.  Oliyer,  21  Pick.  559;  17  Penn.  State,  878.  In  Illinois,  the  com- 
Stames  v,  Quin,  6  Ga.  84 ;  Bains  v.  Mo-  mon-law  rule  is  so  fiur  modified  by  statute 
Naiiy,  4  Humph.  856 ;  Smyth  v.  Tankers-  as  to  allow  one  tenant  in  common  to  sup- 
ley,  20  Ala.  212;  Perminter  v.  Kelly,  18  port  troyer  against  a  co-tenant  who  assumes 
id.  716 ;  Cowles  v.  Garrett,  80  id.  841.  exclusiye  control  over  the  joint  property. 
See,  howeyer,  Tubbs  v,  Bichardson,  6  Vt  Benjamin  v.  Stremple,  18  111.  466.  See  2 
442;  Sanborn  v.  Merrill,  15  id.  700;  Pitt  ID.  Stat  (1868),  960. 
v.  Petway,  12  Ired.  69.  Perhaps,  how-  The  general  principle  holds  after  the 
eyer,  notwithstanding  the  language  of  bankruptcy  of  a  partner,  and  his  assignees 
some  cases,  and  the  actual  abjudication  in  cannot  maintain  troyer  against  the  other 
others,  the  rule  in  this  cotintry  is,  after  partners,  their  representatiyes,  or  assigns, 
all,  to  be  considered  as  substantially  the  Fox  v.  Hanbury,  Cowp.  445;  Smith  o. 
same  with  the  English  rule.  That  is,  in  Stokes,  1  East,  863 ;  Smith  v,  Oriell,  id. 
bothcountries,  a  sale  of  the  common  prop-  368;  Salomons  v.  Nissen,  2  T.  R.  674, 
erty  by  one  co-tenant  may  be  per  m  a  con-  682. 

yersion, — is  always  admissible  eyidence  (/)  Mon^oys  v.  Holden,  Litt.  Sel.  Gas. 

of  it, — but  is  not  necessarily  a  conyersion  447;  Hyde  v.  Stone,  9  Cowen,  230.    See 

upon  which  troyer  may  be  founded,  unless  Furlong  v,  Bartlett,  21  Pick.  401 ;  Wilson 

it  is  tantamount  to  a  destruction  of  the  v.  Beed,  8  Johns.  175, 178. 
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unless  by  possibility  even  that  should  be  fairly  incident  to  the 
business  of  the  partnership,  —  yet,  if  he  does  destroy  it,  this  might 
be  taken  as  an  appropriation  by  him,  to  be  charged  to  him  on 
account ;  and  this  charge  would  then  be  settled  like  others,  only 
by  a  settlement  of  accounts. 

It  has  been  held,  in  this  country,  that  detenue  may  be  main- 
tained by  a  surviving  partner  against  the  representatives  of  a 
deceased  partner  for  the  books  of  account  of  the  firm ;  (jg)  and 
there  is  a  similar,  though  perhaps  not  quite  an  equal,  reason  for 
allowing  the  same  action,  by  a  partner  against  a  partner,  who 
keeps  wrongfiil  possession  of  the  books.  We  deem  the  reason  in- 
sufficient in  both  cases,  and  the  remedy  itself  mmecessary.  In- 
deed detenue  is  almost  wholly  disused.  And  the  remedies  of 
equity  are  so  completely  adequate,  wherever  a  partner  is  injured 
by  the  wrong-doing  of  his  copartner  in  matters  relating  to  the 
pai;tner8hip,  that  we  doubt  whether  any  resort  to  law  in  such 
cases  can  be  necessary,  or  will  be  sanctioned  by  the  courts. 

{g)  Mnmy  o.  Mumford,  6  Cowen,  441.  sarylving  partner  was  entitled  to  all  the 
The  ground  taken  hy  the  court  in  this  choses  in  action,  and  other  evidences  of 
case  was,  that  a  dissolution  of  a  partner-  deht  belonging  to  the  firm,  and  was  en- 
ship  did  not,  ipso  fadOy  destroy  the  jomt  titled  to  the  exclusive  custody  and  control 
tenancy  of  the  partners  in  the  partnership  of  them ;  that  the  books  of  account  were 
property,  and  create  a  tenancy  in  common,  incidents  to  the  debts  or  choses  in  action  ; 
but  the  partnership  continued,  for  the  and  that  whoever  was  entitled  to  the  one 
purpose  of  settling  the  partnership  a£Siirs ;  was,  of  course,  to  the  other.  See  Clowes 
that  in  case  of  dissolution  by  death  the  v.  Hawley,  12  Johns.  487. 


22 
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CHAPTER  IX. 
OF  bemedhs  by  partnebs  against  third  parties. 

SECTION    I. 

•  I 

OF  BEBCBDIES  FOB  BREACH  OF  CONTRACT. 

• 

As  a  general  rule,  a  partnership  has  the  same  remedy,  and  in 
the  same  form,  against  a  third  party,  that  one  person  has  against 
another,  (a)  We  need  only  advert  tO  the  exceptions  to  this  rule, 
or  the  qualifications  it  has  received.  One  of  these,  derived  from 
the  principle  that  no  person  can  sue  himself,  or,  in  other  words, 
that  the  same  person  cannot  be  plaintiff  and  defendant  of  record, 
we  have  already  referred  to.  (6) 

It  must  be  true,  that  a  firm  cannot  bring  an  action  against 
a  third  party,  or  any  paper,  or  any  indebtedness  which  has 
been  discharged  in  any  way  by  one  of  the  firm,  so  that  there 
is  a  perfect  defence  against  one  of  the  plaintiffs,  (c)    For,  if  he 

(a)  If  co-plaintifb  sue  for  a  debt  due  to  puis  dmrrein  ooDtmoance.    Phillipe  v.  Clag- 

them  as  partners,  they  must  declare  as  ett,  11  M.  &  W.  84 ;  Bawstome  v,  GandeU, 

partners ;  or,  perhaps,  it  may  he  sufficient  '16  id.  804 ;  Campbell  v.  Mullett,  2  Swanst 

to  prove  their  partnership.    Woodworth  v.  669  ;   Bristow  v.  Taylor,  2  Stark.  60 ; 

Fuller,  24  lU.  109.  Porter  v.  Taylor,  6  M.  &  S.  166;  Arton 

(6)  Ante,  p.  *289 ;  Bosanquet  v.  Wray,  v.  Booth,  4  J.  B.  Moore,  192;  FumiTal  v. 
6  Taunt.  697 ;  Mainwaring  v.  Newman,  2  Weston,  7  id.  866 ;  Salmon  v.  Dayis,  4 
B.  &  P.  120 ;  Moffiit  V,  Van  Millenger,  id.  Binney,  876;  Emeraon  v.  Knower,  8  Pick. 
124,  n. ;  Portland  Bank  v.  Hyde,  2  Fauf.  68;  Pierson  v.  Hooker,  8  Johns.  68;  Bmen 
196 ;  Englis  v,  Fumiss,  4  E.  D.  Smith,  v.  Marquand,  17  id.  68 ;  Gates  v.  Pollock, 
687;  Green  v.  Chapman,  27  Yt.  286;  6  Jones,  844;  Smith  v.  Stone,  4  GiU  &  J. 
Rogers  v.  Rogers,  6  Ired.  Eq.  81 ;  Lacy  v.  810 ;  McBride  v,  Hagan,  1  Wend.  826 ; 
Le  Bran,  6  Ala.  904 ;  Griffith  v.  Chew,  8  Doremus  v.  McCoimick,  7  Gill,  49;  Wallis 
S.  &  R.  80,  81 ;  Tindal  v.  Bright,  Minor,  v.  Wallace,  6  How.  Miss.  264 ;  Halsy  r. 
108 ;  Banks  v,  Mitchell,  8  Yerg.  Ill ;  Fairbanks,  4  Mass.  206.  But  as  the  au- 
Miller  v.  Thorn,  R.  M.  Charlt.  180 ;  Cole  thority  of  a  single  partner  to  release  or 
V.  Reynolds,  18  N.  T.  74  (though  other-  reoeiye  payment  arises  only  from  the  part- 
wise  by  statute  in  New  York) ;  Eastman  nership,  it  is  necessarily  limited  to  the 
V.  Wright,  6  Pick.  816.  partnership  scope,  in  the  ordinary  methods 

(c)  A  release  by.  one  partner  is  a  bar  to  of  business, 
any  action  by  the  firm,  eren  though  made 
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must  be  *  one  of  the  plaintiffs,  the  action  cannot  proceed  if  *  826 
it  cannot  be  maintained  by  him.  Whether  this  objection 
passes  awaj  when  the  partner  discharging  the  debt  is  only  dor- 
mant and  secret,  or  nominal,  is,  in  fact,  the  same  as  that  consid- 
ered before,  when  treating  of  the  relations  of  two  firms  with  a 
common  partner.  There  is  this  difference,  however.  A  secret 
partner,  who  actually  is  one,  or  a  nominal  partner  who  is  set  forth 
as  one,  may  lawfully  discharge  any  debt  due  to  the  firm;  and 
therefore  we  should  say  such,  an  action  would  not  lie,  unless  the 
discharge  had  been  fraudulent  as  against  the  firm,  and  the  fraud 
brought  home,  in  some  way  to  the  debtor.  As  matter  of  usage 
and  practice,  a  firm  having  paper  which  they  cannot  sue,  because 
one  of  themselves  would  necessarily  be  plaintiff  and  defendant, 
may  indorse  the  paper  to  a  third  party,  and  there  seems  to  be  no 
objection  to  his  bringing  an  action  upon  it  at  law.  ((T) 

It  has  been  questioned,  in  some  cases,  whether  the  death  of  the 
person  who  is  a  partner  in  both  the  firms,  removes  the  bar  to  an 
action  between  them.  This  is  denied  by  some  authorities ;  but 
we  have  doubts  whether  there  be  a  positive  rule  to  this  effect,  (e) 
As  the  bar  of  a  common  partner  affects  not  the  contract  but  the 
remedy,  when  the  death  of  the  common  partner  removes  this 
technical  bar,  we  should  say  the  survivors  might  sue.  Qee)  As  a 
general  rule  it  must  be  true,  that  no  action  can  be  sustained  by 
a  copartnership,  properly  setting  forth  the  names  of  the  part- 

{d)  Davis  v.  Briggs,  89  Me.  804 ;  Thayer  doctrine  is  hddf  though  it  does  not  dearly 

V.  Buflfhm,  11  Met.  898 ;  Pitcher  v.  Bur-  appear  that  the  note  there  was  not  nego- 

rows,  17  Pick.  861 ;  Parker  v.  Macomber,  tiable. 

18  Pick.  609;  Temple  v.  Seaver,  11  Cush.        (e)  In  Bosanquet  v.  Wray,  6  Taunt. 

814;    Smith  v.  Tustin,  6  Cowen,  688 ;  697,  it  is  said,  the  death  of  the  partner 

Blake  v.  VHieadon,  2  Hay w.  109 ;  Bab-  does  not  remove  the  bar,  as  that "  goes  to 

cock  V,  Stone,  8  McLean,  172 ;  Hey  wood  the  root  of  the  contract."    This  assertion 

9.  Wingate,  14  N.  H.  78.    So  in  Penn  v.  is  repeated  by  the  text  writers,  CoUyer  on 

Stone,  10  Ala.  209,  though  the  indorsee  Part.  §  642,  Story  on  Part.  §  284,  Gow  on 

was  also  assignee  of  the  partner's  share  Part.  119,  120,  and  in  many  cases.    See 

both  of  assets  and  liabilities,  and  so  ulti-  De  Tastet  v.  Shaw,  1  B.  &  Aid.  664 ; 

mately  liable  to  contribute ;  because  this  Burly  v.  Harris,  8  N.  H.  288,  286.    See, 

did  not  render  him  a  partner.    But  if  the  also,  Addison  on  Cont.  782 ;  but  it  does 

note  is  not  negotiable,  it  is  subject  to  the  not  seem  to  have  been  expressly  decided 

same  defences  in  the  hands  of  the  indorsee  until  Miller  v.  Thorn,  B.  M.  Charlt  180. 

as  in  those  of  the  payee,  being  a  mere  It  is  not,  however,  dear,  from  authority . 

assignment  of  a  chose  in  action.    Hill  v.  or  on  principle,  that  this  rule  is  imiversal. 
McPherson,  16  Misso.  204.    In  Timrall       {ee)  This  is  expressly  held  in  Lacy  v. 

V.  O'Bannon,  7  B.  Mon.  608,  the  same  Le  Brun,  6  Ala.  904. 
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*  827  ners  if  either  of  them  is  disabled  from  bringing  that  suit.  *  And 
the  cases  must  be  few,  if  any  exist,  in  which  the  law  in- 
dulges the  firm  with  suppressing  the  name  of  the  disabled  partner, 
and  so  bringing  the  action.  In  the  case  of  an  alien  enemy  the  rule 
seems  to  be  established ;  and,  as  a  consequence  of  it,  no  partner- 
ship, of  which  one  member  is  an  alien,  can  bring,  in  either  of 
the  countries  to  which  the  -  partners  belong,  any  action  during  a 
war  between  those  countries.  (/)  How  it  would  be  if  one  part- 
ner—  all  being  citizens  of  one  of  the  belligerents  —  resided  in 
the  country  of  the  other,  is  a  question  of  some  difficulty.  The 
true  principle  must  be,  that  the  rights  of  the  partnership  were 
unaffected  by  their  residence  alone,  if  there  were  nothing  of  ad- 
herence to  the  enemy.  (^)  But  it  might  be  very  difficult  to  make 
this  distinction  applicable,  where  the&reign  residence  of  the  part- 
ner was  permanent  or  even  long^^)  A  different  question,  pre- 
viously adverted  to,  arises,  where,  by  the  law  of  a  foreign  land, 
husband  and  wife  may  form  a  mercantile  partnership,  or  both  be 

(/)  McConnel  v.  Hector,  8  B.  &  P.  113 ;  688 ;  O'Mealey  v,  Wilson,  1  Camp.  482 ; 
Albretcht  v-  Sussman,  2  YeB.  &  B.  828;  The  Julia,  8  Cranch,  196;  The  Rapid, 
and  Bee  O'Mealey  v,  Wilson,  1  Camp.  482.  8  Cranch,  160, 161.  In  Griswold  v.  Wad- 
All  causes  of  action  which  accrued  prior  dington,  16  Johns.  479,  Kent,  C.  J.,  says 
to  the  war  are  suspended  during  the  war.  of  the  prohibition  of  intercourse :  "  It 
But  if  the  cause  of  action  arises  during  reaches  to  all  interchange,  or  transfer,  or 
the  war,  it  seems  that  the  firm  are  pre-  removal  of  property,  to  all  negotiatioa 
eluded  from  suit  at  any  time,  if  their  and  contracts,  to  all  communication  and 
partner  be  affected  with  a  hostile  character  all  locomotiye  intercourse ;  to  a  state  of 
when  the  contract  was  made.  Thus  in  utter  occlusion  to  any  intercourse  but  one 
Griswold  v.  Waddington,  16  Johns.  488,  of  open  hostility,  to  any  meeting  but  in 
the  plea  of  alien  enemy  was  hdd  a  bar  to  actual  combat"  This  utter  and  rigid 
an  action  brought  by  a  firm  after  return  yeto  on  all  intercourse  arises  eo  tnstanit 
ofpeaoe  on  a  balance  accrued  during  war,  war  is  declared.  See  The  Venus,  8 
one  partner — thoughanatiyeofthecoun-  Cranch,  268.  In  2  Wildman's  Intemar 
try  where  the  suit  was  brought  —  being  tional  Law,  46,  it  is  said  that  "domicile  by 
resident  in  the  belligerent  country  when  residence  in  the  enemy's  country  is  con- 
the  balance  accrued.  And  by  the  doc-  sidered  as  adherence  to  the  enemy,  iqaA- 
trine  of  the  courts  both  of  England  and  much  as  it  increases  his  strength  through 
America,  it  would  seem  that  the  right  to  contribution  of  taxes  and  other  means, 
contract  is  destroyed  et>  instanti  war  is  and  consequently  imposes  a  hostile  char- 
declared.  See  The  Yenus,  8  Cranch,  acter  on  the  person  domiciled."  It  should 
268.  seem,  therefore,  that  mere  residence,  if  it 

(g)  Collyer  on  Part.  §647,  citing  Roberts  clearly  appear,  will,  if  not  shown  to  be 

V.  Hardy,  8  Maule  &  S.  688 ;  but  see  next  compulsory,  amount  to  adherence  to  the 

note.  enemy  and  support   the   plea  of  alien 

(A)  Roberts  v.  Hardy,  8  Maule  &  S.  enemy. 
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members  of  one.  At  home  they  could,  of  course,  bring  any 
action.  But  in  England  and  in  this  country,  a  wife  cannot 
join  *with  her  husband  in  any  such  action,  and  it  is  said  *328 
that  an  action,  by  such  a  firm,  cannot  be  maintained,  (i) 
It  is  however  possible  that  the  recent  legislation  of  some  of  our 
States,  giving  to  the  married  woman  so  far  as  her  property  is  con- 
cerned almost  the  status  of  a  single  woman,  might  be  construed  to 
permit  such  an  action.  The  rule,  that  whenever  the  lex  hci  comes 
into  question,  the  lex  loci  fori  shall  determine  all  questions  of 
remedy,  might  oppose  such  an  action.  But  this  rule  has  only  been 
applied  to  such  questions  as  arise  under  the  iStatute  of  limitations, 
and,  perhaps,  those  of  infancy ;  (/)  and,  on  the  other  hand,  the  ques- 
tion of  disability  to  make  the  contract  is  determined  by  the  law  of  the 
place  of  the  contract.  On  the  whole,  we  should  expect  that  an  Amer- 
ican court  would  say,  either  that  the  wife  might  sue  with  the  husband 
because  of  her  unquestionable  right,  at  home,  or  that  she  could 
neither  sue  nor  be  regarded  in  this  country  as  a  partner,  and  that 
her  name  might  be  omitted.  But  the  simpler,  and  certainly  the 
safer,  way  would  be  to  indorse  the  paper  over,  if  it  were  negotiable, 
to  some  third  person  who  could  be  made  plaintiff. 

As  there  is  no  doubt  that  a  firm  can  indorse  their  paper  to  any 
third  party,  who  may  then  sue  it,  so  we  suppose  it  clear  that  they 
may  indorse  it  over  to  one  of  their  number,  who  may  then  bring 
the  suit  in  his  own  name.  (A)  Nor  do  we  see  why  this  indorse- 
ment may  not  be  made  by  the  partner  who  is  indorsee.  It  is 
every  day's  practice  to  make  a  note  payable  to  the  maker's  own 
order.     There  is  no  such  practice  of  indorsing  to  the  order  of  the 

(i*)  Colly er  on  Part.  §  646,  citing  Cosio  dorsement  in  his  own  ;    though  it  was 

u.  De  Bernales,  Ryan  &  M.  102.    There  argued  that  to  require  the  name  of  the 

is,  however,  no  case  which  decides  this  copartner  as  indorser  on  the  note  was  to 

question.     See  the  next  and  following  compel  him  to  indorse  to  himself.    But  it 

notes.  has  been  held,  that  where  the  indorsement 

,  (j)  Thompson  r.  Eetcham,  8  Johns,  by  the  firm  was  merely  colorable,  to  avoid 

160.  the  objection  that  the  maker  was  a  part- 

{k)  Bailey  v.  Lyman,  1   Story,  896  ;  ner,  it  was  held  still  to  be  the  note  of  the 

Bolton  V.  Puller,  1  B.  &  P.  546 ;  Goddard  firm,  and  that  no  action  could  be  main- 

V.  Lyman,  14  Pick.  268,  269 ;  Russell  v.  tained  upon  it  by  the  indorsee.    Tipton  v. 

Swan,  16  Mass.  814.     In  Estabrook  v.  Nance,  4  Ala.  194.    If  the  indorsement 

Smith,  6  Gray,  670,  it  was  held^  that  a  be  in  the  name  of  one  partner  only  it 

partner  might  transfer  a  partnership  note  passes  no  interest.    Mclntire  v.  McLaurin, 

by  indorsement  in  the  partnership  name  2  Humph.  71. 

to  his  copartner,  but  oould  not  by  an  in-  • 
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indorser,  because  he  must  then  indorse  again,  in  order  to  desig- 
nate and  authorize  a  third  person  to  bring  suit,  and  this  he  can  do 
as  well  at  first.  But  where  there  is  any  reason  for  a  payee's  in- 
dorsing to  his  own  order,  we  see  no  objection  to  it ;  and  we 
*  329  should  *  say  there  could  be  none  to  a  partner's  writing  as 
indorser  the  name  of  the  firm,  and  as  indorsee  his  own.  (I) 
This  power,  however,  is  confined  to  negotiable  paper.  In  many  of 
our  States,  the  common  law  as  to  choses  in  action  has  been  ma- 
terially modified ;  but  where  it  remains  in  force,  no  partner  can  trans- 
fer and  assign  his  interest  in  a  chose  in  action  to  the  other  partner 
or  partners,  so  that  'the  transferee  may  bring  his  action  at  law  in 
his  own  name,  (m)  In  equity  it  would  be  otherwise ;  (n)  but 
such  a  transfer,  for  consideration,  would  authorize  the  transferee 
to  use  the  name  of  the  transferring  partner,  at  law,  nor  could  be 
interfere  with  the  suit  in  any  way.  (o) 

It  must  be  the  general  rule,  that  all  those  who  were  partners  at 
the  time  a  debt  was  contracted,  are  those  to  whom  it  is  due,  and 
they  should  join  in  any  action  to  recover  the  debt,  (p)    And 

(/)  Bumham  v.  Whittier,  6  N.  H.  884;  sue  in  his  own  name ;  for,  as  courts  of  law 
Eirby  v.  Coggswell,  1  Caines,  606 ;  and  admit  him  to  sue  in  the  name  of  his  as- 
see  Estabrook  v.  Smith,  6  Gray,  670.  In  signer,  his  remedy  at  law  is  complete,  and 
Towle  Vt  Harrington,  1  Cush.  146,  a  note  equi^  will  not  entertain  his  claim  unless 
was  made  by  one  firm  to  another,  there  inequitable  defences  are  set  up  in  his  as- 
being  a  common  partner  in  both.  After  signer's  name.  See  1  Pars,  on  Cent  6tii 
the  death  of  the  common  partner,  the  sur-  ed.  224,  note  (d),  and  cases  there  dted 
Tivor  indorsed  the  note  to  himself.  The  and  examined ;  especially  Ontario  Bank 
indorsement  was  held  void,  but  only  be-  v.  Mumford,  2  Barb.  Ch.  696. 
cause  the  note  suryived  to  him  as  partner,  (o)  Eastman  v.  Wright,  6  Pick.  816, 822. 
and  his  indorsement  to  himself  was  null.  By  the  assignment,  all  property  is  dirested 
But  a  partner's  right  to  indorse  with  the  from  the  assignor,  who  becomes  thereby  a 
partnership  name,  the  partnership  paper  merely  nominal  party,  with  no  interest  fat 
to  himself  seems  impliedly  admitted.  a  release  to  act  upon,  and  the  release  is 

(m)  The  common  law  (without  statu-  therefore  merely  null.  Rawstome  v.  Gan- 
tory  proyision)  has  nowhere  been  so  mod-  dell,  16  M.  &  W.  804.  But  notice  must 
ified  that  the  mere  assignee  of  a  chose  in  also  be  given  the  debtor,  as  without  this, 
action  can  sue  in  his  own  name.  A  mere  which  is  practically  a  revocation  of  the 
assignment,  therefore,  by  one  partner  to  partner's  authority  to  receive  or  discharge 
his  copartner  of  a  partnership  demand,  the  debt,  the  debtor  has  a  right  to  presume 
gives  no  right  to  the  assignee  to  sue  in  his  each  partner  still  possessed  of  that  author- 
own  name.  Tate  v.  Mut  Eire  Ins.  Co.,  18  ity  which  the  mere  &ct  of  partnership 
Gray,  79 ;  Russell  v.  Swan,  16  Mass.  814,  confers, 
and  cases  cited  in  note  (/>),  infia.  {p)  Jell  v.  Douglass,  4  B.  &  Aid.  374 ; 

(n)  An  assignee  has  not,  however,  a  re-  Dob  v,  Halsey,  16  Johns.  84;  Hewes  o. 

sort  to  equity  merely  because  he  cannot  Bayley,  20  Pick.  96 ;  Gushing  v.  Marstoo, 
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it  is  *  moreover  an  unquestioned  rule,  that  no  agreement  *  330 
between  partners  can  alter  the  liability  or  mode  of  liability 
of  their  debtor  without  his  assent.  Thus,  by  no  assignment  of  a 
debt  due  to  the  partnership  to  one  of  the  partners,  can  he  acquire 
the  right  to  sue  it  in  his  own  name.  (;)  If,  however,  the  assent 
of  the  debtor  sufficiently  appear  and  be  on  a  good  consideration,  an 
action  may  be  maintained  by  the  partner  who  is  assignee,  in  his 
own  name,  (r)  When  such  valid  assent  is  given,  the  action  by  the 
assignee  in  his  own  name,  is  upon  a  new  contract,  substituted  for 
the  old  one  on  principles  similar  to  those  of  novation ;  (9)  the  dis- 
charge of  the  debtor  from  his  liability  .to  the  firm  forming  the 
consideration  of  the  new  promise,  (t)  Where,  however,  the  assign- 
ment is  by  an  old  firm  to  a  new  one  which  includes  the  old,  there 
would  seem  to  be  but  two  parties  in  question,  for  the  old  firm  and 
the  new  one  are  one  quoad  this  contract,  and  the  promises  of  dis- 

12  Cnsh.  481 ;  Gage  v.  Rollins,  10  Met  thority,  and  that  there  is  no  snch  excep- 

848;   Halliday  r.  Doggett,  6  Pick.  869;  tdon  as  "  severance  by  dissolution,"  to  the 

Pearson  v,  Parker,  8  N.  H.  866 ;  Parker  necessity  of  jomder  of  all  the  partners  on 

V.  Gregg,  8  Foster,  416 ;  Horbach  v.  Huey,  ^  partnership  demand.   In  Louisiana,  how- 

4  Watts,  466;   Allen  r.  White,  Minor,  ever,  it  seems  that  the  liquidating  partner 

866;  Snodgrass  ».  Broadwell,  2  Litt.  868;  on  a  dissolution  of  the  firm  may  mRintAJn 

Wright  V.  Williamson,  2  Penning.  978 ;  an  action  in  his  own  name,  only  setting 

Wilson  V.  Wallace,  8  S.  &  R.  63 ;  Tate  v,  forth  the  fiict  that  the  transaction  arises 

Mut  Pire  Ins.  Ck).  18  Gray,  79;   Speake  out  of  the  business  of  the  firm.    White  v. 

V,  Prewilton,  6  Tex.  862 ;  Jones  ».  Gates,  Jones,  14  La.  An.  681. 

9  B.  &  C.  682 ;  Garrett  v.  Handley,  8  B.  (r)  Degioot   v.  Darby,  7    Rich.  117 ; 

&  C.  462;  Cooke  r.  Seely,  2  Exch.  746;  Cook  r.  Beech,  10  Humph.  412;   Howell 

Driver  r.  Burton,  17  Q.  B.  989 ;  Greeley  „.  Reynolds,  12  Ala.  128 ;  McLanahan  v, 

V,  Wyeth,  10  N.  H.  16.  EUery,  8  Mass.  269 ;    Moore  r.   Hill,  2 

(q)  Huey  r.  Horbach,  4  Watts,  466;  Peake,  10;   Stevens  v,  Lunt,  19  Me.  70, 

Clark  V,  Howe,  28  Me.  660 ;  Degroot  v,  72;  Wood  r.  Rutland  Ins.  Co.,  81  Vt.  662; 

Darby,  7  Rich.  117 ;  Gushing  r.  Marston,  Aspinwall  r.  Lond.  &  N.  W.  R.  R.  Co., 

12Cu8h.  481;  Russell  v.  Swan,  16  Mass.  n    Hare,  826;   Armsly  v.  Famam,  16 

814 ;    dictum  in  Radenhurst  v.  Bates,  8  Pick.  818. 

Bing.  470;  Wood  r.  Rutland  Ins.  Co.  81  («)  See  Pars,  on  Cont.,  vol.  1,  pp.  217- 

Yt.  662.      But  it  seems  to  have  been  222,  6th  ed. 

thought  that  on  dissolution  a  sole  right  of  {t)  This  new  promise  may  be  express, 

action  might  vest  m  remaining  partners,  as  in  Howell  v.  Reynolds,  12  Ala.  128,  and 

without  any  assent  or  new  promise  by  the  Wood  v.  Rutland  Ins.  Co.,  81  Vt.  682  • 

debtor.    CoUyer  on  Part.  §  668,  citing  or  implied,  as  it  was  in  Cook  v.  Beech,  10 

Evans  v.  Silverlock,  Peake,  21 ;  Atkinson  Humph.  412,  from  the  debtor's  drawing  a 

V.  Laing,  Dowl.  &  R.  N.  P.  16.    1  Lindley,  bill  for  the  amount  of  the  debt  in  favor  of 

Partn.  408,  remarks  that  this  case  "is  more  the  assignee ;  or  from  his  admissions,  as 

than  questionable."    We  should  say  that  in  Degroot  v.  Darby,  7  Rich.  117. 
Mr.  CoUyer's  proposition  is  without  an- 
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charge  of  the  old  liability  and  of  payment  of  the  new  one  by  the 
firm  and  the  debtor  respectively,  are  mutually  considerations  one 
for  the  other,  (u)    In  like  manner  a  new  contract  may  arise  by  the 

implied  assent  of  the  debtor,  who  has  paid  one  or  more  of 
*  331    several  joint  creditors  *  their  respective  shares,  to  pay  the 

other  his  separate  share,  and  the  latter  may  maintain  his 
separate  action  therefor,  (v) 

Persons  who  leave  the  firm  and  cease  to  be  partners,  may  trans- 
fer the  debt  so  as  to  retain  no  interest  in  it ;  but  still  their  names 
should  be  used,  (t^)  On  the  other  hand,  those  who  come  into  the 
firm  after  the  debt  is  created  may  acquire  an  interest  in  it,  and 
the  debt  will  be  collected  for  their  benefit ;  but  still  their  names 
cannot  be  used,  (x)  This  is  true  even  where  the  debt  was  origi- 
nally contracted  with  the  understanding  that  it  should  be  a  con- 
tinuing contract,  contemplating  successive  changes  in  the  house, 
and  intended  to  go  through  them  all  and  be  always  a  debt  to 
the  house,  whoever  may  be  its  copartners,  (y)  Intimately  con- 
nected with  this  topic  is  the  question,  how  far  a  guaranty,  bond  of 
indemnity,  and  the  like,  is  construed  as  covering  matters  subse- 
quent to  a  change  of  the  firm  by  the  retirement  or  accession  of  a 

(u)  See  Armsby  v.  Famam,  16  Pick.  Tenterden ;   but  see  this  case  examined, 

818.  supra,  p.  ♦330,  n.  (q). 

{v)  Garrett  t;.  Taylor,  lEsp.N.  P.  117;  (x)  Pease  v.  Hirst,  10  B.  &  C.  122; 
Kirkman  v.  Newstead,  id. ;  Baker  v,  Jew-  Wilsford  v.  Wood,  1  £sp.  182 ;-  where  an 
ell,  6  Mass.  460 ;  recognized  in  Medbmy  incoming  partner,  whose  entry  had  been 
V.  Watson,  6  Met.  267 ;  Blair  v.  Snover,  1  antedated  on  the  partnership  deed,  was 
Halst.  153  ;  Holland  t;.  Weld,  4  Greenl.  not  allowed  to  join  in  an  action  on  a  con- 
266 ;  Horbach  v.  Huey,  4  Watts,  465 ;  tract  made  prior  to  liis  entry,  but  snbse- 
Beach  v.  Hotchkiss,  2  Conn.  697.  In  Aus-  quent  to  the  date  of  the  deed, 
tin  t;.  Walsh,  2  Mass.  401,  A.  &  B.  jointly  (y)  Pease  t;.  Hirst,  10  B.  &  C.  122.  In 
consigned  a  cargo,  directing  the  master  to  this  case,  a  note  was  made  to  A.,  B.,  C, 
keep  the  proceeds  till  called  on.  Before  D.,  &  E.,  partners  in  a  banking-house,  as 
the  yessel  returned,  A.  &  B.  agreed  to  di-  security  for  adyances  to  be  made  by  them. 
Tide,  and  the  master  subsequently  paid  A.  A.  and  B.  left  the  firm,  and  new  members 
his  share.  B.  demanded  his  of  the  master,  entered  it ;  and  advances  were  also  made 
who  refused,  but  offered  to  "  pay  the  true  by  the  new  firm.  The  note  was  handed 
owner."  It  was  held,  that  this  would  be  by  the  old  firm  to  the  new,  but  not  in- 
construed  as  a  direct  promise  to  pay  B.,  dorsed.  An  action  thereon  by  the  old 
and  that  he  might  sue  accordingly.  So,  firm  for  the  new  advances  was  held  rightly 
also,  Bum  v.  Morris,  8  Gaines,  64.  brought  by  them,  and  by  them  only ;   the 

(w)  Pease   v.  Hirst,  10  B.  &  C.  122 ;  security  covering  the  new  advances  being 

Bobbin  v.  Foster,  1  Car.  &  K.  828.    In  evidently  intended  to  be   a    continuing 

Atkinson  t;.  Laing,  1  Dowl.  &  R.  N.  P.  16,  on^. 
a  contrary  doctrine  was  held   by  Lord 
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partner  or  partners ;  and  when  it  ceases  to  have  any  operation 
after  such  change.     We  give  the   authorities  on  this  subject  in* 
the  note,  (ar)     It  will  be  seen  that  the  general  rule,  as  now  es- 

(z)  The  earliest  else  is  that  of  Wright  business  after  the  death  of  their  testator. 
V.  RoBseli,  8  Wils.  682.  Here  a  bond,  con-  He  attempted  to  sustain  Barclay  t;.  Lucas, 
ditoned  for  the  faithftil  serrice  of  W.  by  the  distinction  that  the  change  in  that 
Baiid  as  clerk,  was  made  to  the  plaintiff,  case  was  only  by  the  accession  of  a  new 
Wri^t.  Wright  subsequently  tooka  par^  partner,  the  old  firm  still  continuing.  But 
ner.  Baird  then  left  his  service,  but  re-en-  this  distinction  is  expressly  against  the 
tered  that  of  the  new  firm ;  and,  while  in  case  of  Wright  v.  Russell,  supra,  and 
their  serrice,  committed  a  breach  of  trust  must  fall  with  the  case  of  Barclay  v.  Lucas, 
by  embezzling  the  money  of  the  firm.  In  which  rests  solely  upon  it,  if  the  case  of 
an  action  of  debt  on  the  bond,  judgment  Wright  v.  Russell  be  law.  Of  this  there 
was  given  for  the  defendant,  De  Grey,  C.  is  now  little  doubt.  In  Myers  v.  Edge,  7 
J.,  saying:  "The  law  is,  that  a  surety  T.  R.  264,  Lord  Kenyon  said:  "I  very 
shall  not  liie  bound  beyond  the  terms  of  much  approve  of  the  case  from  Wilson ; " 
his  engagement,  as  understood  at  the  time  and  decided  the  case  before  him  on  its 
he  entered  into  it.  Here  Wright,  by  his  authority.  Story,  Part.  §  260,  note  8, 
own  act,  takes  in  a  partner.  From  that  says :  "  Barclay  v.  Lucas  was  a  case  which 
moment  the  suretyship  is  at  an  end.  If  was  supposed  to  contain  language  import- 
there  is  one,  there  may  be  twenty  partners  ing  a  provision  of  this  [a  continuing]  char- 
taken  in.  Is  the  surety  liable  if  Baird  dis-  acter ;  but  great  doubts  may  well  be 
obeys  the  orders  of  any  one  of  these  part-  entertained  whether  the  case  can  be  main- 
ners  ?  Or  can  the  surety  be  called  upon  tained  upon  any  such  interpretation."  So, 
to  insure  the  money  of  all  of  the  partners  ?  in  Weston  v.  Barton,  4  Taunt.  678,  it  was 
Certainly  not."  In  Barclay  v.  Lucas,  1  said  by  Mansfield,  C.  J. :  "  The  propriety 
T.  R.  291,  however.  Lord  Mansfield  hdd,  of  Barclay  v.  Lucas  has  been  very  much 
that  bonds  of  this  nature  were  given  to  questioned."  In  this  last  case,  the  condi- 
the  house,  and  not  the  individual ;  and  tion  was  for  repayment  to  five  bankers " 
that,  therefore,  they  extended  the  appUca-  of  any  money  advanced  by  them  five,  or 
tion  of  the  bond  to  a  new  firm,  if  the  old  any  or  either  of  them ;  and  it  was  held, 
name  was  preserved.  In  this  case,  consid-  that  even  this  did  not  cover  advances 
erable  reliance  was  placed  on  the  recital  made  by  the  survivors  after  one  had  died, 
by  which  the  partners  were  to  take  the  Mansfield,  C.  J.,  saying :  "  There  may  be 
clerk  into  their  employ,  "  in  their  shop  many  very  good  reasons  for  such  a  con- 
and  counting-house."  And,  in  another  struction.  It  is  very  probable  that  sureties 
case,  it  was  admitted  to  be  the  common  may  be  induced  to  enter  into  such  a  secu- 
nnderstanding  among  merchants,  that  the  rity  by  a  confidence  which  they  repose  in 
firm,  and  not  the  individual  partners,  were  the  integrity,  diligence,  caution,  and  accu- 
meant  to  be  guaranteed  from^loss ;  per  racy  of  one  or  two  of  the  partners.  In  the 
Mansfield,  C.  J.,  in  Weston  v.  Barton,  4  nature  of  things,  there  cannot  be  a  part- 
Taunt.  678.  But  the  case  of  Barclay  v.  nership,  consisting  of  several  persons,  in 
Lucas  seems  clearly  not  law.  In  Barker  which  there  are  not  some  persons  possess- 
V.  Parker,  1  T.  R.  287,  where  the  bond  ing  these  qualities  in  a  greater  degree 
guaranteed  faithful  service  to  *'  A.  B.  and  than  the  rest ;  and  it  may  be  that  the  part- 
his  executors,"  Lord  Mansfield  held,  that  ner  dying  or  going  out  is  the  very  person 
this  did  not  cover  breaches  committed  by  on  whom  the  sureties  relied."  The  same 
the  clerk  while  in  the  service  of  the*exec-  was  hdd  in  Arlington  v.  Merrick,  2  Saund. 
utors  of  A.  B.,  who  kept  on  in  the  same  412 ;  Strange  v.  Lee,  8  East,  484. 
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*  882    tablished,  *  is  that  such  change  discharges  a  bond  of  in. 

demnity.    And  the  principle  is  applied  with  equal  force  to 

*  833    simple  guaranties,  (a)     *  And  on  the  same  ground  any 

change  in  a  firm  materially  altering  its  character,  discharges 
the  surety,  although  the  members  of  the  firm  remain  unchanged.  (3) 
So  where  there  is  an  alteration  by  removal  or  accession  in  the  par- 
ties whose  conduct  is  guaranteed,  the  bond  is  discharged  of  farther 
operation,  (c)  And  a  contract  with  an  ostensible  partner,  which 
has  particular  reference  to  his  individual  skill,  has  been  held  not 
to  survive  to  the  dormant  partner.  ((2) 

From  the  cases  cited  in  the  notes  to  the  last  paragraph  and  firom 
the  nature  of  partnership,  we  should  draw  the  general  conclusion, 
that  a  bargain  with  a  firm  expires  with  the  dissolution  of  the  firm, 
or  with  any  change  in  it,  and  is  not  assignable  or  transferable  by 
the  firm  to  one  of  the  partners,  or  to  a  stranger.  For  this  the 
obvious  reason  may  be  given,  that  any  contract  with  a  firm  may  be 
supposed  to  be  made  with  the  persons  composing  it ;  because  they 
are  partners.  It  may  be  impossible  to  say  that  the  bargain  was 
made  on  the  credit,  pecuniary  or  moral,  of  this  one  or  that  one. 
The  party  has  a.  right  to  say  that  he  made  it  with  all,  because  they 
were  all  there,  and  each  contributed  what  he  did,  whether  of  money, 
skill,  or  character. 

Only  those  who  are  named  as  parties  in  contracts  under  seal  can 


(a)  Myers  v.  Edge,  7  T.  B.  264 ;  Spiers  the  reason  of  personal  confidence  reposed 

V.  Houston,  4  Bllgh,  v.  s.  616 ;  Ex  parte  actually,  or  by  legal  intendment,  in  the 

Kensington,  2  Yes.  &  B.  79  ;   Holland  v.  known  members  of  the  firm,  as  assigned 

Teed,  7  Hare,  50.    So,  in  Ex  parte  Mc-  by  Lord  Mansfield,  in  Weston  v.  Barton, 

Gee,  9  Yes.  697,  an  agreement  to  pay  supra,  and  followed  in  Arlington  v.  Mer- 

bills  into  a  banking-house  was  held  dis-  rick,  and  Strange  t;.  Lee,  supra;  and  the 

charged  by  the  bankruptcy  of  the  partners,  authority  of  this  case,  therefore,  finds  no 

and  an  action  was  heid,  to  lie  against  the  support  in  those. 

assignees  in  bankruptcy  for  bills  paid  sub-  {b)  Thus,  in  Dance  v.  Girdler,  1  Boe.  & 

sequently  to  that  event    In  the  case  of  F.n.  a.  84,  the  incorporation  of  the  obligees 

Dry  V.  Davy,  10  Adol.  &  E.  80,  it  was  had  this  effect 

even  Jidd,  that  the  retirement  of  a  dormant  (c)  Simson  v.  Cook,  1  Bing.  462;  Univ. 

partner  put  an  end  to  a  guaranty.    If  the  of  Cambridge  v,  Baldwin,  5  M.  &  W.  680 ; 

dormant  partner  was  not  known  to  the  Beliairs  r.  Elsworth,  8  Camp.  68 ;  Bussell 

guarantor,  she  could  only  claim  that  the  v,  Perkins,  1  Mass.  868;  London  Aaa.  Co. 

guaranty  was  at  an  end  because  she  had  v.  Bold,  6  Q.  B.  614. 

contracted  wich  the  partners  in  interest,  (d)  BobsOn  v,  Drummond,  2  B.  &  Ad. 

and  hot  in  name  merely.    This  position,  808.  •  And  see  Stevens  v.  Benning,  1  Kay 

however,  does  not  bring  the  case  within  &  J.  168, 6  De  Gex,  M.,  &  G.  228. 
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sue  upou  such  contracts,  (e)  But  it  has  been  held^  that  where  a 
deed  was  made  to  a  partnership  by  the  name  of  the  firm,  the  then 
existing  partners  might  sue  upon  it,  and  parol  evidence  was  ad- 
mitted to  show  who  those  were.  (/)  And  in  another  case  a  bond 
to  the  trustees  of  a  trading  company,  to  secure  the  faithful  services 
of  a  clerk,  was  held  to  remain  in  full  force  so  long  as  the  clerk 
acted  in  that  capacity,  notwithstanding  the  fluctuations  of  the  com- 
pt^y-  C^)  Where  the  partners  have  substituted  a  deed  for  a  sim- 
ple contract,  the  latter  is  merged  in  the  former,  and  those  only  who 
are  parties  to  the  deed  can  sue  upon  it.  (jg) 

The  same  limitation  of  the  parties  to  the  action  to  those  whose 
names  appear  on  the  instrument  prevails  in  the  case  of  negotiable 
paper,  and  all  those  parties  must  sue.  (A)    If  the  note  be 
indorsed  *  in  blank,  then,  of  course,  all  or  any  of  the  part-   *  334 
ners  may  sue  thereon.  (%) 

If  a  simple  contract  be  made  with  one  partner  for  the  benefit  of 
the  firm,  it  may  be  sued  by  all,  (y)  and  cannot  be  sued  excepting 

(e)  Cabell  v.  Yaughan,  1  Saand.  291,/;  (h)  In  actions  on  bills  and  notes  only 
Metcalfe  v,  Rycroft,  6  Maule  &  S.  76 ;  Ver-  tlie  parties  thereto  can,  but  all  these  must, 
non  17.  Jefierys,  2  Str.  1146;  Lefevrev.  sue.  Guidon  r.  Robson,  2  Camp.  802; 
Boyle,  8B.  &  Ad.  877;  Ehle  v.  Purdy,  6  Bawden  t;.  Howell,  8  Man.  &  6.  688; 
Wend.  629 ;  Fetrie  v.  Bury,  8  B.  &  C.  854 ;  Pease  v.  Hirst,  10  B.  &  C.  122 ;  Siffkin  v. 
Ex  parte  Williams,  Buck,  18,  16,  note;  Walker,  2  Camp.  807;  Whitney  t;.  Mo- 
Soott  V.  Godwin,  1 B.  &  P.  74.  Thus  it  is  Eechnie,  1  Bosw.  427.  In  Boswell  v.  Dun- 
said,  in  Montague  v.  Smith,  18  Mass.  406 :  ning,  6  Harring.  281,  because  the  note 
"  When  coTenants  are  made  by  or  between  was  indorsed  in  Aill  to  a  firm,  by  the  firm 
two  or  more  parties,  although  the  covenant  name,  proof  was  required  of  the  partner- 
be  for  the  benefit  of  a  third  person,  men-    ship. 

tioned  in  the  instrument,  the  action  must,        (t)  Ord  v.  Portal,  8  Camp.  289 ;  Att- 
nevertheless,  be  brought  by  the^parties."     wood  v.  Rattenbury,  6  J.  B.  Moore,  579 ; 

(/)  MoUer  v.  Lambert,  2  Camp.  548 ;  1    MacheU  v,  Kinnsar,  1  Stark.  499.    But  if 
Lindley  on  Part.  886.  it  appear  affirmatively,  by  the  defendant, 

(ff)  Metcalf  V.  Bruin,  12  East,  400;  2   tl^it  the  note  was  delivered  to  third  per- 
Camp.  422.  sons,  in  the  first  place  the  plaintifis  must 

{g)   Evans  v.  Bennett,  1  Camp.  803,    show  a  delivery  to  themselves  by  such 
note.    "  There  has  been  no  case  where,    holders.    Id. 

the  interest  being  the  same  as  that  secured  (j )  Garrett  r.  Handley  4  B.  &  C.  664 ; 
by  deed,  it  has  been  holden  that  assump-  Alexander  v.  Barker,  2  Cromp.  &  J.  188 ; 
Bit  would  lie ; "  Lord  EUenborough,  Schack  Skinner  r.  Stocks,  4  B.  &  Ad.  487 ;  Cook 
V,  Autorg,  1  Maule  &  S.  574;  but  the  in-  v,  Seely,  2  Ezch.  746;  Halliday  v.  Dag- 
terest  intended  to  be  secured  by  the  two  gett,  6  Pick.  859 ;  Creel  r..Bell,  2  J.  J. 
must  be  identical.  See  Twopenny  v.  Marsh.  809;  Fortune  v.  Brazier,  10  Ala. 
Young,  8  B.  &  C.  208,  and  Dean  v.  New-  798;  Stevens  v.  Lunt,  19  Me.  70;  Wright 
hall,  8  T.  R.  168 ;  Solly  ».  Forbes,  2  Brod.  v.  Williamson,  2  Penn.  978;  Pearson  r. 
&  Ring.  88.  Parker,  8  N.  H.  866.    This  is,  indeed. 


348  THE  LAW  OP  PARTNEBSHIP.  [CH.  IX. 

by  all  the  partners,  unless  there  be  some  express  language  or  cir- 
cumstances which  make  it  a  bargain  with  one  only  ;  (A;)  whereas 
such  contracts  in  cases  where  the  parties  to  be  benefited  and  the 
one  making  the  contract  do  not  stand  in  the  relation  of  partners, 
may  generally  be  sued  either  by  the  party  whose  name  is  used,  (I) 
or  by  the  parties  actually  interested,  though  their  names  be  not 

used,  (m)  But  this  differs  from  the  case  supposed  in  the 
*  335    last  *  paragraph,  thus :  A  promise  to  a  present  firm,  with 

the  understanding  that  others  may  come  in  and  profit  by  it, 
is  still  no  bargain  with  those  others.  They  are  not  known,  and 
are  indeed  uncertain  as  yet.  But  a  bargain  with  one  of  a  firm  for 
the  interest  and  benefit  of  all  the  firm,  is  a  present  bargain  with  all 
the  firm.  And  thus  the  rule  remains  good  that  those,  and  only 
those,  with  whom  the  bargain  is  made  can  sue  upon   it.      The 

^e  case  in  all  implied  contracts,  that  (/)  Ward  v,  Leviston,  7  Blackf.  4G6; 
arise  in  the  course  of  the  partnership  Rodwell  v.  Ridge,  1  Car.  &  P.  220 ;  Skin- 
business  ;  for,  as  the  implied  promise  must  ner  v.  Stocks,  4  B.  &  Aid.  437 ;  Desher  v. 
follow  the  consideration,  it  is  raised  to  the  Holland,  12  Ala.  618  ;  Warner  r.  Griswold, 
firm  from  whom  the  consideration  moves.  2  Wend.  665;  Lapham  v.  Green,  9  Vi. 
Boggs  V.  Curtin,  10  Serg.  &  R.  211;  Lee  407;  Curtis  v.  Belknap,  21  id.  433;  Sims 
V.  Gibbons,  14  id.  Ill ;  Ulmer  v.  Cunning-  v.  Bond,  6  B.  &  Ad.  893 ;  Colbum  v, 
ham,  2  Greenl.  118,  119;  Addison  on  Phillips,  18  Gray,  64, 66 ;  Sims  o.  Brittain, 
Cont.  743 ;  1  Pars,  on  Cont.  5th  ed.  26.  4  B.  &  Ad.  875. 

(k)  Sims  V.  Bond,  6  B.  &  Ad.  889 ;  Gar-        (m)  Arden  v.  Tucker,  4  B.  &  Ad.  815; 

rett  V.  Handley,  8  B.  &  C.  462;  Oliver  v.  Rodwell  r.  Ridge,  1  Car.  &  P.  220;  Lap- 

Burton,  17  Q.  B.  989 ;  Warner  v.  Griswold,  ham  v.  Green,  9  Vt.  407 ;  Cothay  r.  Fen- 

8  Wend.  665 ;  Piatt  v.  Halen,  28  id.  456 ;  nel,  10  B.  &  C.  671 ;  Alexander  v.  Barker, 

Ewing  V.  French,  1  Blackf.  853 ;  Ward  v,  2  Cromp.  &  J.  138,  138 ;  Robson  v.  Drum- 

Leviston,  7  id.  466 ;  Doremus  v,  Seldon,  mond,  2  B.  &  Ad.  303,  307,  308,  perPaike 

19  Johns.  218 ;  Burn  v,  Morris,  3  Caines,  and  Littledale,  JJ. ;  Stacy  v.  Decey,  2£sp. 

54;  Munroe  r.  Ezzel,  11  Ala.  603.    Thus,  169,  n. ;   Skinner  r.  Stocks,  4  B.  &  Aid. 

in  Wood  V,  O'Kelly,  8  Cush.  406,  where  the  487 ;  Garrett  v.  Handley,  4  B.  &  C.  664 ; 

question  whether  amesmeric  doctor  should  Curtis  v.  Belknap,  21  Vt.  438;  Creel  v. 

join  as  co-plaintiff)  in  an  action  for  medical  Bell,  2  J.  J.  Marsh.  809;  Pitts  v.  Mower, 

services,  his  partner,  the  woman  who  slept  18  Me.  361 ;  Story  on  Agency,  §  160,  and 

in  the  clairvoyant  state,  and  with  whom  he  cases  cited ;  Halliday  v,  Doggett,  6  Pick, 

divided  the  net  profits  after  paying  expen-  359 ;  Ward  v.  Leviston,  7  Blackf.  466 ; 

ses,  the  court  below  ruled  that,  if  the  wo-  Edmund  v.  Caldwell,  16  Me.   340.    But 

man  was  a  silent  partner,  she  need  not  be  the  party  for  whose  benefit  the  contract 

joined.   In  the  court  above  it  was  not  neces-  was  made,  must  also  be  the  one  from  whom 

sary  to  consider  the  question.    The  court,  the  consideration  moves,  or  he  can  main- 

however,  said  :  "  It  is  not  necessary  that  a  tain  no  action ;  Mellen  v.  Whipple,  1  Gray, 

dormant  partner  should  be  joined  with  the  817,  821,  822 ;  Colbum  v.  Phillips,  13  id. 

ostensible  partners  of  a  firm,  in  an  action  64,  66 ;  with  one  or  two  well-defined  ex- 

against  a  person  who  dealt  only  with  the  ceptions.    Id. 
ostensible  partners." 
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exception  where  a  bargain  is  made  under  seal  with  one  for  the 
interest  and  benefit  of  others,  in  which  case  only  those  named  as 
parties  can  sue,  arises  from  the  peculiar  law  of  specialties,  which 
prevents  any  persons  not  named  from  coming  in  as  parties. 

But  where  a  written  but  not  sealed  contract  is  entered  into  with 
one  partner,  it  not  appearing  on  the  face  of  the  contract  that  he 
was  acting  on  behalf  of  the  firm,  he  may  sue  alone,  on  that  con- 
tract. In  such  a  case  the  action  may  be  maintained  "Either  in  the 
name  of  the  person  with  whom  alone  the  contract  was  ostensibly 
made,  or  in  that  of  the  parties  who  can  be  shown  to  be  really  in- 
terested, (n) 

Partnership  contracts  for  insurance  are  governed  by  the  same 
rule,  that  those  and  only  those  by  whom  the  bargain  is  made, 
can  sue  upon  it,  excepting  so  far  as  the  rule  is  modified  by  the 
law  of  insurance,  which,  imder  certain  circumstances,  permits 
persons  by  whose  authority  and  for  whose  benefit  a  policy  is  made, 
to  sue,  although  their  names  are  not  mentioned,  (o)  By  that 
law,  the  persons  named  in  the  policy  may  sue,  and  they  alone  can 
sue,  unless  the  policy  is  made  "for  all  whom  it  may  concern,"  or 
contains  other  general  words  of  equivalent  import,  (p) 
The  *  reason  of  this  is,  that  the  insurers  are  entitled  to  *336 
know  whom  they  insure,  or  else  to  know  that  they  insure  un- 
known persons,  that  they  may  make  their  terms  accordingly,  (j) 
An  insurance  by  one  partner  in  his  own  name  and  without  gen- 
eral words,  although  on  property  belonging  to  the  firm,  covers  only 
his  interest,  and  the  firm  cannot  maintain  an  action  on  such  a 
policy,  (r)  Whether  the  partner  insured,  in  an  action  for  the  whole 
loss,  averring  in  his  declaration  an  entire  interest,  can  upon  proof 

(n)  Curtis  v,  Belknap,  21  Yt  488.    And  72 ;  Finney  v,  Warren  Ins.  Co.,  1  Met.  16 ; 

see  Skinner  v.  Stocks,  4  B.  &  Aid.  487 ;  1  Phillips  on  Ins.  §§  891,  892;  2  Buer  on 

Cothaj  V.  Fennell,  10  B.  &  C.  671;  per  Ins.  §  20;  Grayes  v.  Boston  M.  Ins.  Co., 

Littledale,  J.,  in  Robson  v.  Dnunmond,  2  2  Cranch,  419. 

B.  &  Ad.  803;  Phillips  v.  Pennywit,  1  {q)  Dumas  v.  Jones,  4  Mass.  647. 

Pike,  Ark.  69.  (r)  Grayes  v.  Boston  M.  Ins.  Co.,  2 

(o)  Groye  v.  Dubois,  1 T.  B.  112;  Com-  Cranch,  419 ;  Pearson  v.  Lord,  6  Mass.  81 ; 

ming  V.  Forrester,  1  Maule  &  S.  497;  Turner  v.  Burrows,  6  Wend.  641.    See, 

Hagedom  v.  Ollyerson,  2  id.  426 ;  2  Pars,  also.  Bell  v.  Ansley,  16  East,  141 ;  Hibbert 

on  Maritime  Law,  29,  and  note  8.  v.  Martin,  1  Camp.  688 ;  Cohen  v.  Hannam, 

(p)  Finney  v.  Bedford  Com.  Ins.  Co.,  8  6  Taunt  101 ;  Lawrence  v.  Sebor,  2  Caines, 

Met  84S;  Turner  v.  Burrows,  6  Wend.  203. 

641;  JeSSbnm  Ins.  Co.  v.  Cotheal,  7  id.  ' 
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of  the  firm  ownership  recover  any  thing,  and  if  any  thing,  whether 
his  pro  rata  share  only,  or  the  whole,  has  been  yariously  decided. 
Some  of  the  cases,  including  a  decision  of  the  United  States  Su- 
preme Court,  given  by  Marshall,  C.  J.,  which  is  entitled  to  the  high- 
est respect,  holding  that  he  cannot  recover  at  all;  (9)  others,  that 
he  may  to  the  extent  of  his  interest  as  a  partner ;  (f)  and  others 
still,  that  he  may  recover  the  whole  loss,  {u) 

There  is  no  doubt  that  a  contract  made  with  a  firm,  and  there- 
fore with  all  the  members  of  a  firm,  may  be  exchanged  for  any 
other  by  the  act  or  consent  of  all  the  parties.  Thus,  a  sale  is 
made  to  a  firm,  who  owe  for  it.  But  tiie  merchandise  is  trans- 
ferred by  the  firm  to  one  partner,  who  agrees  to  pay  for  it.  By 
this  alone,  the  obligation  of  all  the  partners  is  not  in  the  slightest 
degree  aiFected.  But  if  the  seller,  upon  being  applied  to,  consents 
to  the  arrangement,  and  agrees  to  discharge  the  firm  and  take 
this  partner  alone  as  his  debtor,  we  should  think  the  arrangement 
would  be  valid  in  law,  although  some  doubt  might  arise 
*  337  from  the  *fact  that  as  this  partner  was  already  boxmd  with 
all  the  rest,  his  new  promise  is  no  consideration  for  the  dis- 
charge of  the  rest.  By  the  principle  of  novation,  if  the  new  debtor 
is  altogether  a  new  person,  his  promise  is  sufficient  consideration, 
and  as  the  separate  promise  of  a  partner  would  bind  liis  separate 
property  to  this  debt  (we  shall  presently  consider  th6  question 
whether  partnership  debtors  can  claim  any  of  the  private  properly 
of  partners  until  their  private  debts  are  discharged),  we  should 
incline  to  believe  that  this  would  be  consideration  enough,  (u^) 

Where  no  objection  of  this  kind  comes  in,  it  is  certain  that  such 
a  transfer  would  be  effectual ;  (x)  as  if  a  sale  were  made  by  a 
firm  and  the  debts  transferred  to  one  partner,  and  the  debtor, 

(s)  In  Grayes  v.  Boiton  M.  Ins.  Co.,  2  (t)  Dumas  i^.  Jones,  4  Mass.  647 ;  Tnr- 

Cranch,  419,  it  was  hdd,  that  a  partner  ner v.  Burrows,  6 Wend.  641 ;  Page  v,Yxj, 

insuring  for  an  individual  and  entire  in-  2  Bos.  &  P.  240 ;  Lnring  v.  Excelsior  fire 

terest  can  recover  nothing,  but  must  suffer  Ins.  Co.,  1  Bosw.  607 ;  Murray  v.  CoL  Ins. 

a  nonsuit,  on  its  appearing  that  he  was  Co.,  11  Johns.  802,  811. 

only  jointly  interested  in  the  property.;  (u)  In  Horn  v.  Clarkson,  1  Gaines,  276, 

the  loss  being  a  joint  one,  which  he  could  and  Lawrence  r.  Sebor,  2  id.  208,  the  couris 

neither  insure  nor  recover  for  separately,  admit  a  recovery  in  such  case  for  the  en- 

either  in  whole  or  pro  rata.    The  same  tire  value  insured, 

doctrine  is  held  in  Cohen  v,  Hannam,  6  (w)  See  anU,  p.  *829,  note  (p) ;  p.*8Sl, 

Taunt.  101,  denying  the  authority  of  Page  note  (y). 

9.  Fry,  2  B.  &  P*.  240.  (x)  See  ante,  p. «  829,  note  (p). 
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being  discharged  by  the  other  partners,  agreed  to  pay  that  one ;  (y) 
or  if  a  guaranty  were  made  to  a  firm,  and  transferred  to  one  part- 
ner;  or  made  to  one  partner  and  by  him  transferred  to  a  firm ;  and 
the  guarantor,  for  any  sufficient  consideration  agreed  to  the  transfer. 


SECTION  IL 

OF  THE  KEUEDnSS  OF  PAKTNSRS  AGAINST  THIRD  PARTIES,  FOR  TORTS. 

It  is  plain  that  there  may  be  torts  against  a  firm  jointly,  as  well 
as  against  any  or  all  the  partners.  And  there  is  no  reason  why 
the  firm  may  not  as  such  sue  the  wrong-doer  at  law.  (^z) 
But  the  *rule  would  doubtless  be  strictly  applied,  that  dam-  *388 
ages  could  be  recoyered  only  for  the  joint  injury  sustain- 
ed, (a)  Thus  an  action  would  lie  for  seducing  away  one  in  their 
employ,  (6)  for  turning  any  business  from  them  by  fraud  and 
falsehood,  or  for  any  fraud  against  the  whole  firm,  or  for  slander  of 
them  as  merchants,  (c)  or  for  conversion  of  the  property  of  the 

(y)  Cook  V.  Beech,  10  Humph.  412;  Steyens,  7  N.  H.  862,  858;  1  ChittyPl. 

•    Degroot  v.  Darby,  7  Rich.  117 ;  Howell  t;.  66 ;  Gow  on  Fart.  186 ;  Pickering  v,  Fick- 

Bejnolds,  12  Ala.  128.  ering,  11  N.  H.  141 ;  Nightingale  v.  Scam- 

(z)  AddiBon  v.  Overend,  6  T.  B.  766 ;  mell,  6  Cal.  606 ;  Anonymoiis,  W.  Jones, 

Cabell  V,  Yanghan,  1  Wms.  Sannd.  291,  268.    Or  the  court  may  abate  the  writ  ex 

m.  and  notes;  Glover  v.  Austin,  6  Pick,  officio;  Hart  v.  Fitzgerald,  2  Mass.  609. 
209 ;  Bloxam  t;.  Hubbard,  6  East,  407 ;       (a)  Barratt  v.  Collins,  10  J.  B.  Moore, 

Cookev.  Bachellor,  8B06.&P.  150;  Fos-  446;  Haythom  v.  Lawson,  8  Car.  &  P. 

ter  V.  Lawson,  8  Bing.  462;  Taylor  v.  196;  Pechell  v.  Watson,  8  M.  &  W.  691. 

Church,  4  Seld.  452, 1  E.  D.  Smith,  479;  Thus  in  Garland  v.  Noble,  1  J.  B.  Moore, 

Sewall  V,  Catlin,  8  Wend.  291;  Fatten  v,  187,. it  was  hdd,  that  on  a  submission  to 

Gumey,  17  Mass.  186,  followed  in  Med-  arbitration  of  all  matters  in  dispute  be- 

bury  r.  Watson,  6  Met.  246,  267,  268.    A  tween  a  partnership  and  an  individual, 

dormant    partner    may  join    in    trover,  only  the  joint  claims  of  the  firm  were  in 

Robinson  v,  Mansfield,  18  Pick.  189.    The  issue.    The  same  was  the  case  in  Barratt 

rule  is  often  laid  down  that  partners  mcof  v,  Collins,  supra.    See  the  cases  in  note 

join  in  an  action  ear  delicto  for  an  injury  (A),  infra, 
affecting  their  joint  interest.    Best,  J.,  in        (6)  Story  on  Part,  §  268. 
Foster  v,  Lawson,  8  Bing.  465.    It  is  more       (c)  Lewis  v.  Chapman,  19  Barb.  262, 

correct  to  say  that  they  must.    Patten  v,  where  a  postscript  to  a  letter  saying  **  con^ 

Gumey,  17  Mass.  185;  cases  cited  supra;  fidential;  had  to  hold  over  a  few  days  for 

Ward  V,  Brampston,  8  Lev.  862.    If  they  the  accommodation  of  L.  &  H.,"  was  hdd 

do  not  join  it  can,  however,  only  be  taken  libellous  if  fidse,  when  addressed  to  the 

advantage  of  by  plea  in  abatement.    Deal  creditors  of  L.  &  H. ;  but  hdd  in  the  Court 

V.  Bogue,  20  Penn.  State,  228 ;  Gibson  v.  of  Appeals  to  be  ibr  the  jury  to  determine 
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firm;  (i)  or,  indeed,  for  any  injury  wrongfully  inflicted,  whether 
by  negligence,  or  with  wrongful  intent,  {e)  So,  too,  if  an  injury 
affected  two  or  more  members  of  a  firm  jointly,  and  not  the  rest, 

those  who  were  jointly  injured  could  sue  jointly.  (/) 
*  339       *  It  might  not  always  be  easy  to  draw  the  line  between 

damages,  which  were  recoverable  in  such  an  action,  because 
they  were  joint,  and  those  which  were  not  recoverable,  because 
they  were  not  joint,  (jg)  Thus,  if  a  libel  charged  insolvency  or 
dishonesty  upon  any  one  partner,  he,  of  course,  could  sue ;  but,  in 
strict  law,  he  could  not  recover  in  this  several  suit  for  any  damage 

as  a  question  of  interest,  16  N.  Y.  869 ;  firm ;  since  the  injury,  to  admit  of  a  joint 

Foster  v.  Lawson,  8  Bing.  462 ;  Cooke  v.  action  as  partners  by  two  or  more  members 

Bachellor,  8  Bos.  &  P.  160 ;  Sewall  v.  Cat-  of  the  firm  to  the  exclusion  of  another 

lin,  8  Wend.  291 ;  Haythom  v.  Lawson,  member,  must  touch  them  in  their  part- 

8  Car.  &  P.  196-;  Bumage  v.  Prosser,  4  B.  nership  property,  or  interest  in  that  prop* 

&  C.  247 ;  Williams  v.  Beaumont,  10  Bing.  erty,  and    yet  not  afifect   ^e  excluded 

270;  Taylor  v.  Church,  1  E.  D.  Smith,  partner,  by  reason  of  the  act  by  which  the 

279,  4  Seld.  462;  Le  Fanu  v.  Malcomson,  injury  is  caused  being   justifiaUe  as  to 

1  H.  L.  Cas.  687.    In  this  last  case,  a  him,  or  one  for  which  he  is  responsible, 

charge  of  cruelty  to  employees  was  hdd^ji  In  many  of  the  States  it  is  hdd,  that  the 

ii^ury  to  the  firm  in  their  trade  for  which  sherifT  may  seize,  and  deliver  to  the  pur- 

they  could  sue  jointly.    See,  also,  Dayis  chaser,  tlie  specific  property  of  the  firm, 

17.  Dayis,  1  Kott  &  McC.  290 ;  Backus  v  and  that  the  purchaser  thereby  becomes 

Richardson,  6  Johns.  488,  486 ;  Ware  v.  tenant  in  common  with  the  other  partners 

Clowny,  24  Ala.  707 ;  Babonneau  v.  Far-  of  that  property ;  as  in  Maine,  New  York, 

lell,  16  C.  B.  860,  28  Eng.  L.  &  Eq.889.  Alabama,  Iowa,  Illinois,  North  Carolina, 

(d)  In  trover  or  trespass  for  injuries  to  Texas,  Michigan,  Ohio,  New  Jersey.  So 
the  joint  property,  the  partners  can  (and  in  England ;  but  see  next  chapter.  In 
must)  join.  Wilson  v.  Comine,  2  Johns,  case  therefore  the  purchaser  should  under- 
280 ;  Patten  v.  Gumey,  17  Mass.  186, 187,  take  to  convert  the  property  by  a  destruc- 
per  Parker,  C.  J. ;  Glover  r.  Austin,  6  tion  of  it,  or,  as  is  hdd  in  some  courts,  by 
Pick.  209.  a  sale,  trover  would  lie  against  him,  as 

(e)  Weller  v.  Baker,  2  Wils.  414,  428 ;  against  any  tenant  in  common,  by  the 
Fatten  v,  Gumey,  17  Mass.  186;  Medbuxy  other  partners  excluding  the  debtor  part- 
v.  Watson,  6  Met.  267,  268.  Thus  case  ner.  Wilson  v.  Reed,  8  Johns.  176;  May- 
lies  by  a  firm  agamst  an  officer  if  he  im-  hew  v.  Herrick,  7  C.  B.  229,  per  Maule 
properly  give  up  property  attached  at  theur  and  Cresswell,  JJ. ;  White  v.  Osborne,  21 
suit  Commerdal  Bank  r.  Wilkins,  9  Wend.  72 ;  Hyde  v.  Stone,  7  id.  864. 
Greenl.  28.  (g)  In  trover  by  one  partner  against  a 

(/)  This  question  seems  most  generally  sheriff  who  has  sold  the  whole  property 
to  have  arisen,  where  the  joint  property  on  a  levy,  for  the  separate  debt  of  the  co- 
has  been  seized,  or  sold  and  delivered,  on  partner,  in  the  absence  of  precise  proof  of 
execution  against  one  partner  for  his  sep-  his  interest  the  partner  may  recover  a 
arate  debt.  In  &ct  it  would  seldom  arise  moiety ;  Walsh  v.  Adams,  8  Denio,  126 ; 
in  any  other  way,  except  perhaps  in  the  Deal  v.  Bogue,  20  Penn.  State,  228 ;  or  the 
case  of  collusion  between  one  partner  and  proportion  of  his  original  interest  in  the 
some  third  party,  to  slander  or  defiraud  the  goods,  if  this  appear.  Deal  v,  Bogoe,  id. 
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done  to  the  firm  of  which  he  was  a  membef,  and  not  even,  we 
should  sajy  for  his  share  of  this  damage.  For  this  the  firm  must 
sue,  and,  in  this  suit,  they  could  recover  only  for  the  damage  all 
sustained  jointly.  (A)  Possibly  the  principle  of  exemplary  dam- 
ages, which,  although  called  in  question  by  high  authority,  is,  we 
think,  certainly  admissible  in  some  actions  for  tort,  and,  possibly, 
in  all,  might  come  in  aid  of  the  plaintiff,  and  help  to  remove  the 
difficulty,  (t)  If  a  third  person  colluded  with  a  partner  to 
defraud  *  the  firm,  there  would  be  very  great  difficulty  in  *  840 
permitting  the  whole  firm,  including  the  fraudulent  partner, 
to  sue  this  third  person ;  and,  also,  some  difficulty  in  maintaining 
a  suit  by  the  other  partners  for  the  damage  done  to  the  firm,  {j ) 
This  latter  action,  however,  has  been  sustained,  and  we  have  no 
authority  for  supposing  the  former  maintainable.  But  what  dam- 
ages could  be  recovered  in  such  an  action,  whether  all  that  the 
fiirm  sustained,  or  only  the  proportion  of  the  suing  partners,  we  are 
not  informed.  (K)    We  should  have  said,  that  an  action  by  all  the 

(A)  One  partner  can  recorer  for  a  libel  presumed  to  hare  confined  themselyes  to 
on  him  in  the  way  of  his  trade,  although  the  ii^juiy  of  the  party  pbuntifT.  If  they 
the  libel  also  afiects  the  firm.  HarriiBon  v.  allege  special  damage,  the  proof  will  be 
Befington,  8  Car.  &  P.  708  ;  Robinson  v.  limited  at  the  trial.  If  the  libel  be  such 
Marchant,  7  Q.  B.  918 ;  and  even  thongh  that  the  respective  ii^jury  cannot  be  dis- 
the  firm  has  already  recovered  for  its  in-  tinguished,  the  defect  must  be  specially 
jniy  through  the  same  libel.  Taylor  v,  demurred  to.  Injuries,  however,  to  the 
Church,  1  £.  D.  Smith,  279.  See  Le  Fanu  personal  feelings,  cannot  of  course  be 
V.  Malcomson,  1 H.  L.  Cas.  687,  where  the  included  in  a  joint  suit  by  the  firm.  Hay- 
libel  referred  to  occurrences  "  in  some  of  thome  v.  Lawson,  8  Car.  &  P.  196. 
the  Irish  fectories/'  and  the  plaintiff  was  (t)  Taylor  v.  Church,  1  £.  D.  Smith, 
allowed  by  innuendo  to  show  that  this  was  279,  4  Seld.  452,  and  cases  cited ;  and  see 
wpj^iied  to  himself,  though  his  name  did  Lewis  v.  Chapman,  19  Barb.  262.  Also 
not  appear  therein.  The  question  of  dam-  see  Symonds  v.  Carter,  82  N.  H.  468 ; 
ages  being  one  for  the  jury,  it  was  inti-  Cramer  v.  Noonan,  4  Wis.  281 ;  Fry  v. 
mated  by  Coleridge,  J.,  that  where  on  the  Bennett,  4  Duer,  247. 
face  of  the  declaration  the  damage  is  partly  {j)  Longman  v,  Pole,  Moody  &  M.  228. 
joint,  and  partly  several,  the  course  in  such  In  The  Metropolitan  Saloon  Omnibus  Co. 
a  case  would  be  to  limit  the  proof  at  the  v.  Hawkins,  4  Hurlst.  &  N.  87,  92,  Long- 
trial.  Robinson  v.  Marchant,  7  Q.  B.  928;  man  v.  Pole  was  cited  and  affirmed ;  and 
Taylor  v.  Church,  1  £.  D.  Smith,  279,  it  was  even  said  by  Watson,  B. :  "But  it 
aflirmed  on  error,  4  Seld.  462 ;  Foster  v.  is  clear  that  an  ordinaiy  partnership  would 
Lawson,  8  Bing.  462.  Perhaps  the  doo-  have  a  right  to  maintain  an  action  against 
trine  on  this  sutject  may  be  briefly  stated  one  of  its  members  for  ix\jury  to  their  real 
thus :  An  action  on  such  libel,  either  by  or  personal  property,  and  for  all  wrongs 
the  firm,  or  the  single  partner,  or  by  both,  done  to  them." 

will  lie ;  both  may  decUre  without  proof  {k)  By  the  analogy  of  cases  in  trover 

of  special  damage,  and  the  jury  will  be  agamst  sherifbfor  sales  of  the  entire  prop- 

28 
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partners,  including  the  fraudulent  partner,  and  using  his  name 
only  for  the  benefit  of  the  innocent  partners,  and  recovering, 
therefore,  only  the  share  of  damage  sustained  by  the  innocent 
partners,  (J)  might  have  satisfied  the  justice  of  the  case,  and  the 
technical  rules  of  law,  quite  as  well. 

We  know  nothing  in  the  law  of  partnership  which  limits  the 
power  of  equity  in  giving  the  partnership  relief  against  third  par- 
ties. We  mean,  that  in  all  cases  of  this  kind,  the  same  reasons 
for  giving  relief  would  be  required,  and  the  same  selection  of 
remedy,  whether  by  injunction,  discovery,  specific  performance,  or 
otherwise,  as  in  similar  cases  which  did  not  concern  partnership,  (m) 
There  is,  however,  one  question  which  has  arisen,  where  a 
partnership  has  prayed  for  an  injunction,  to  prevent  a  several 
creditor  of  a  partner  from  interfering  with  the  partnership  proper- 
ty, which  comes  up  as  a  question  of  the  remedies  of  partnerships 
against  third  persons.  It  is,  in  fact,  however,  a  question  as  to  the 
rights  and  remedies  of  third  persons  against  the  partnership; 
and  this  general  subject  we  will  not  proceed  to  consider, 

*  341    *  adding  only  to  this  section,  that  where  the  partnership  is 

itself  illegal,  or  where  the  action,  or  the  object  of  the  action, 
is  illegal,  no  suit  can  be  maintained  by  a  partnership,  any  more 
than  it  could  be  by  an  individual,  under  the  same  circumstances,  (n) 
It  has,  however,  been  held  that,  when  one  partner  seeks  in  equity 
a  settiement  of  the  partnership,  the  fact  that  the  firm  was  estab- 
lished for  a  fraudulent  purpose  is  no  defence,  (tm) 

erty  of  the  firm,  it  would  seem  that  the  r.  White,?  Yes.  418;  Motley  v.  DonmnaD, 

extent  of  the  recovery  might  be  for  the  8  Mylne  &  Cr.  1 ;  Knott  v.  Morgan  2  Keen, 

shares  of  the  innocent  partners.    But  as  218;  Smallv.  Atwood,  Younge,466;  Fenn 

the  defendant  is  guilty  of  acquisition  of  the  v.  Craig,  8  Tounge  &  C.  216 ;  Clay  v,  Bof- 

property  by  a  fraud,  though  against  the  ford,  8  Hare,  281 ;  Doug^  v.  Horafidl,  2 

plaintifis  only,  this  would  perhaps  estop  Sim.  &  S.  184. 

him  from  claiming  any  property  thereun-  (n)  Biggs  v.Lawrence,  8  T.R.  454,  where 

der ;  for  the  law  would  not  permit  him  to  the  partnership  was  formed  for  smuggling, 

divide  his  own  fraud.  (fA)  Harvey  v.  Yamey  (2  Browne),  98 

*  (/)  See  the  preceding  note.  Mass.  118. 
(m)  Hood  V.  Aston,  1  Bus.  416 ;  Jervis 
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CHAPTER  X. 

OF    THE    BEltEDIES    OF    THIRD    PERSONS    AGAINST    THE    PARTNERSHIP 

AND    AGAINST    PARTNERS. 

SECTION   L 

OF  THX  AFPBOPRIATION  OF  THB  FROFEBTT  TO  THB  DEBTS. 

The  remedies  of  third  parties  against  the  firm  and  its  mem- 
bers are  generally  the  same  as  those  which  exist  in  rela- 
tion to  individuals.  Similar  actions  at  law,  and  similar  suits 
in  equity,  with  such  variation  as  the  nature  of  the  case  suggests 
and  requires ;  similar  attachment,  whether  direct  or  foreign  attach- 
ment, or  garnishee  process,  and  similar  levy  and  execution ;  but 
always  subject  to  one  modification  or  exception,  which  has  caused 
much  conflict  and  uncertainty  in  practice,  and  of  which  all  the 
effects,  and  all  the  rules,  are  not  yet  determined.  This  exception 
arises  from  the  fact  that  there  may  be  creditors  of  the  partnership, 
and  creditors  of  the  several  partners ;  and  the  rights  and  claims  of 
these  two  classes  of  creditors  are  conflicting. 

In  the  days  of  Salkeld  and  Lord  Raymond,  one  hundred  and 
fifty  years  ago,  the  extreme  inadequacy  and  incompleteness  of  the 
law  of  partnership  are  proved  by  the  fact,  that  a  creditor  of  a  part- 
ner got  at  once  by  execution  the  share  of  the  indebted  partner  in 
the  partnership  property.  If  there  were  two  partners,  —  and  at 
that  time  it  would  seem  that  there  were  seldom  more,  —  a  creditor 
of  one  got  judgment  and  execution  against  him,  and  levied  it  upon 
the  partnership  property,  of  which  the  sherifi*  (although  he  seized 
the  whole)  sold  one-half.  If  there  were  three,  he  sold  one-third ; 
if  four,  onoKjuarter.  (a)  The  progress  of  the  change  is  not 
very  distinctly  exhibited  *in  the  reports;  but  it  began    *848 

(a)  Hejden  v.  Hejden,  1  SaUc.  892;  riotfc  v.  Shaw,  Comjii,  277;  Bachunt  v. 
Jacky  V.  BuUer,  2  Ld.  Bajm.  871 ;  ICa-   dinkud,  1  Show.  169. 
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early,  (5)  and  it  has  long  since  been  the  well  established  rule 
and  practice,  that  no  private  creditor  of  a  partner  could  take, 
by  his  execution,  any  thing  more  than  that  partner's  share  in  what- 
ever surplus  remained  after  the  partnership  effects  had  paid  the 
partnership  debts.  (<j) 

There  are  two  entirely  distinct,  and,  indeed,  opposite  ways  of 
viewing  a  commercial  partnership.  One  of  them  regards  it  as  a 
modified  tenancy  in  common ;  the  other  regards  it  as  a  modified 
corporation.  It  is  certain  that  a  partnership  is  neither  a  tenancy 
in  common,  nor  a  corporation ;  and  it  is  equally  certain  that  it  has 
some  of  the  attributes  and  qualities  of  each  of  these  forms  of  joint 
ownership.  The  question,  which  lies  at  the  bottom  of  the  difficul- 
ties presented  by  our  present  topic,  seems  to  us  to  be  this :  which 
of  these  two  things  does  partnership  most  nearly  approach  ? 

Exactly,  so  far  as  a  partnership  is  a  tenancy  in  common,  it  has 
no  existence  as  a  body  by  itself,  and  has  no  property,  and  no  debts 
or  creditors.  Just  so  far  as  it  is  a  corporation,  it  has  an  indepen- 
dent existence,  and  its  own  property,  and  its  own  debts.  And 
precisely,  as  in  recent  times,  it  has  been  found  necessary, 
*  341    in  this  *  coimtry,  where  so  much  business  is  done  by  oor- 

(6)  It  seems  to  have  been  received  in  548;  Ex  parte  Smith,  16  Johns.  102; 
the  time  of  Lord  Mansfield.  In  Fox  v,  Walsh  v,  Adams,  8  Denio,  125;  Lyndon 
Hanbury,  Cowp.  445,  the  sale  bj  the  v.  Gorham,  1  Gallison,  867;  Tappan  v, 
sheriff  was  limited  to  the  share  of  the  partr  Blaisdell,  5  N.  H.  198,  per  Richardson,  C. 
ner  after  the  settlement  of  all  the  part-  J. ;  Gibson  v.  Sterens,  7  N.  H.  852;  Mor- 
nership  accounts ;  to  ascertun  which,  an  rison  v.  Blodgett,  8  N.  H.  244,  254 ;  New- 
account  was  taken  on  a  reference  before  a  man  v.  Bean,  1  Fost  98 ;  Hill  v.  Wiggm, 
Master  in  Chancery.  But  in  Parker  v.  Hid.  292;  Church  v.  Knox,  2  Conn.  G28; 
Pister,  8  Bos.  &  P.  288 ;  Chapman  v.  Witter  v.  Richards,  10  id.  41 ;  Tillej  v. 
Koops,  id.  289,  this  equitable  process  by  a  Phelps,  18  id.  294 ;  Rice  v,  Austin,  17 
court  of  law  was  emphatically  refused  by  Mass.  206 ;  Brewster  v»  Hammitt,  4  Conn. 
Lord  Alyanly.  See  the  history  of  the  540 ;  Smith  v.  Barker,  1  Fairf.  458 ;  Corn- 
change,  examined  in  Ex  parte  Smith,  16  mercial  Bank  v.  Wilkins,  9  Greenl.  88 ; 
Johns.  102,  note ;  8  Kent  Comm.  65,  note  Douglas  v.  Winslow,  20  Me.  89 ;  Doner  v. 
a;  Am.  Jur.,  Oct.  1841,  art.  8.'  -  Stauffer,  1  Barr,  198 ;  Deal  v.  Bogue,  20 

(c)  Washburn  v.  Bank  of  Bellows  Falls,  Penn.  State,  228;   Greene  v.  Greene,  1 

21  Vt  278,  284 ;  Matlock  v,  Matlock,  5  Ohio,  244 ;  Place  v.  Sweetzer,  16  Ohio, 

Ind.  408;  Andrews  v.  Keith,  84  Ala.  722 ;  142;  Sutdifie  v.  Dohrman,  18  id.  181; 

Rodriguez  v.  Heffeman,  5  Johns.  Ch.  417 ;  Winsten  v.  Ewing,  1  Ala.  29 ;  Lncas  v. 

Murray  V.  Murray,  id.  60;  Delmonico  v.  Laws,  27  Penn.  State,  211;  Hubbard  v. 

Guillaume,  2  Sandf.  Ch.  866;   Smith  v.  Curtis,  8  Iowa,  1,  14;  Ridgway  v.  Qai^ 

Jackson,  2  Edw.  Ch.  28;  U.  S.  v.  Hack,  8  19  Bear.  11. 
Pet  275;  Moody  v,  Payne,  2  Johns.  Ch. 
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porations,  to  impart  to  corporations  many  of  the  qualities  of 
partnership ;  and  just  as,  during  the  difficult  and  tedious  process 
of  adjusting  this  new  condition  of  joint  ownership  and  joint  action, 
many  mistakes  yere  made,  and  much  mischief  done,  until  the  just 
medium  was  found,  and  the  reconciling  principle  which  best  pro- 
tects the  interests  of  all  concerned ;  so,  in  reference  to  partnership, 
we  apprehend  that  mischief  has  been  caused  by  the  difficulty  of 
adjusting  its  true  relation  to  a  corporation,  or,  in  other  words,  in 
determining  the  degree  in  which  the  law  will  acknowledge  a 
voluntary  mercantile  partnership  as  a  quasi  independent  body, 
and  the  consequences  which  it  will  derive  from  this  acknowl- 
edgment. 

We  have  no  doubt  whatever  that  the  rule  now,  as  has  been  said, 
perfectly  established,  which  shuts  out  the  creditors  of  the  several 
partners  from  the  partnership  property,  imtil  that  has  paid  the 
partnership  debts,  is  derived  directly  from  this  acknowledgment ; 
and  it  would  seem  to  be  an  inevitable  consequence  of.  any  recogni- 
tion of  a  partnership  as  a  body  by  itself,  having  its  own  creditors 
and  its  own  effects ;  and,  we  are  also  confident,  that  most  of  the 
difficulties  which  still  embarrass  this  subject  will  be  removed  by  a 
more  distinct  recognition,  and  more  direct  application  of  the  same 
principle. 

Not  many  years  since,  there  began,  —  perhaps  not  with  Lord 
Mdon,  but  confirmed  by   him,  (cT)  —  a  way  of  explaining  the 

{d\  Lord  Hardwicke  hdd,  that  a  part-  amountiDg  to  something  like  a  lien.    The 

ner,  or  his  representatives,  had  a  specific  property  is  joint ;  the  debts  and  credits 

lien  upon  the  partnership  stock  for  his  are  jointly  due.    They  have  equities  to. 

■nrplus.    West  v.  Skip,  1  Yes.  Sr.  289.  discharge  each  of  them  from  liability,  and 

See  Dodington  v.  Hallett,  1  Yes.  Sr.  498,  then  to  divide  the  surplus  according  to 

499 ;  by  Lord  Elden,  in  Ex  parte  Younge,  their  proportions ;  or,  if  there  is  a  defl- 

2  Yes.  &  B.  242,  because  the  parties  were  ciency,  to  call  upon  each  other  to  make 

part  owners  and  not  partners.    The  the-  up  that  deficiency  according  to  their  pro- 

ory,  as  upheld  by  later  authorities,  is  un-  portions.    But  while  they  remain  solvent, 

doubtedly  founded  on  tlie  remarks  of  Lord  and  the  partnership  is  going  on,  the  cred- 

Eldon,  in  Ex  parte  Ruffln,  6  Yes.  119,  fol-  iter  has  no  equity  against  the  efiects  of  the 

lowed  by  Ex  parte  Williams,  11  Yes.  4.  partnership."     **  But,  still,  in  either  of 

In  the  latter  case,  he  said  :  "  I  have  fre-  these  cases  [dissolution  by  efflux  of  time, 

quenUy,  since  I  decided  the  case  of  Ex  the  death  of  one  partner,  the  bankruptcy 

parte  Ruffin,  considered  it,  and  I  approve  of  one,  or  by  dry,  naked  agreement],  the 

of  that  decision."  "  The  grounds  on  which  community  of  interest  remains  that  is  nec- 

I  went  in  Ex  parte  Ruffin  were  these:  essary,  until  the  afiSdrs  are  wound  up;  and 

Among  partners  clear  equities   subsist,  that  requires  that  what  was  partnership 
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*  345  rights  *  and  determining  the  remedies  of  partners,  by  sap- 
posing  a  kind  of  lien  on  the  partnership  property,  by  the 
partners,  and  a  kind  of  lien  by  the  creditors  on  the  partners'  lien. 
This  is  not  the  language  used ;  but,  it  is  said,  that^  partners  have  a 
lien  on  the  property  for  the  payment  of  the  debts ;  and  that  cred- 
itors have  a  qiiasi  lien,  and  by  means  of  this,  and  through  the  lien 
of  the  partners,  they  worked  out  their  effectual  remedy  against 
the  property.  («) 

This  theory  is  certainly  obscure,  and  hardly  capable  of  being 
definitely  stated,  nor  does  it  appear  to  lead  in  any  direct  or  distinct 
way  to  the  result,  for  the  sake  of  which  it  seems  to  have  been  con- 
structed. There  is  no  doubt  that  creditors  of  the  firm  have  an 
equitable  preference,  or  right,  which  courts  of  equity  enforce.  (/) 

property  before  shall  continue,  for  the  tion,  so  far  as  we  know,  ¥rith  the  excep- 
purposes  of  a  distribution, — not  as  the  tion  of  Pennsylvania  and  Georgia.  See 
rights  of  the  creditors,  but  as  the  rights  Witter  v.  Richards,  10  Conn.  87 ;  Egberts 
of  the  partners  themselves,  require.  And  v.  Wood,  8  Paige,  617  ;  McCulloch  v, 
it  is  through  the  opertition  of  administer-  Dashiell,  1  Harris  &  G.  96 ;  Hall  r.  Hall, 
ing  the  equities,  as  between  the  partners  2  McCord  Ch.  802 ;  Wooddrop  v.  Wards, 
themselves,  that  the  creditors  have  that  8  Dessaus.  208 ;  Smith  v.  Johnson,  2  Edw. 
opportunity ;  as,  in  the  case  of  death,  it  is  28 ;  Commercial  Bank  v.  Wilkins,  9 
the  equity  of  the  deceased  partner  that  Greenl.  28.  Further,  see  Pearson  v.  Kee- 
enables  the  creditors  to  bring  forward  the  dy,  6  B.  Mon.  128 ;  Black  v.  Bush,  7  id. 
distribution."  Also,  Ex  parte  Rowland-  210 ;  Ladd  v.  Griswold,  4  Gihnan,  25 ; 
son,  2  Ves.  &  B.  178;  Ex  parte  Fell,  10  Reese  t;.  Bradford,  18  Ala.  887 ;  Matlock 
Yes.  848.  See  Conwell  v.  Sandidge,  8  v.  Matlock,  6  Ind.  408 ;  Miller  r.  Estill,  5 
Dana,  278,  279.  Ohio  State,  608 ;  Allen  v.  Centre  Yale 
(e)  Story  on  Fart.,  §§  860,  861.  Co.,  21  Conn.  180.  In  Pennsylvania,  it  was 
(/)  Ex  parte  Williams,  11  Yes.  6;  Ex  denied  in  Bell  v.  Newman,  6  Serg.  &  B. 
parte  Ruf&n,  6  Yes.  126,  127 ;  Ex  parte  1%;  In  re  Sperry,  1  Ashm.  847 ;  and,  in 
Kendall,  17  Yes.  626 ;  Hoxie  v,  Carr,  1  Georgia,  in  Ex  parte  Stebbins,  R.  M. 
Sumner,  181-2 ;  Ex  parte  Rowlandson,  2  Charlt.  77  (though  this  case  was  decided 
Yes.  &  B.  172 ;  Appeal  of  York  Co.  Bank,  under  a  statute,  and  was  exceptional  in  its 
82  Penn.  State,  446 ;  Baker's  Appeal,  21  circumstances) ;  and  questioned  in  Cleg- 
id.  76 ;  Doner  v.  Stauffer,  1  Barr,  198 ;  horn  v.  Ins.  Bank  of  Columbus,  9  Ga.  819. 
Wilson  V.  Loper,  18  B.  Mon.  414 ;  Jones  But  it  is  now  otherwise  in  both  States. 
V.  Lusk,  2  Met.  Ey.  866;  Stout  v.  For-  The  right  has  been  recogniased  in  Penn- 
tune,  7  Iowa,  188 ;  Campbell  v.  MuUett,  2  sylvania,  in  Appeal  of  York  Co.  Bank,  82 
Swanst.  676 ;  Cross  on  Lien,  198 ;  Wash-  Penn.  State,  446,  and  other  cases  cited ; 
bum  V,  Bank  of  Bellows  Falls,  19  Yt.  278.  and,  in  Georgia,  in  Hoskins  v.  Johnson, 
Authorities  upon  the  point  might  be  mul-  24  Ga.  626,  680,  where  it  is  called  an 
tiplied  almost  indefinitely.  This  is  the  equity.  In  the  case  of  Burtus  p.  TisdaO, 
recognized  and  decided  law  of  all  the  New  4  Barb.  688,  Strong,  J.,  says :  "  It  is 
England  States.  Most  of  the  other  States  clearly  settled  that  the  joint  creditors 
have  also  recogniased  it ;  and  no  one  has  have,  then,  the  first  equitable  ckum  upon 
expressly  denied  its  existence  or  obligap  the  whole,  for  the  satisfiu^tion  oi  their 
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But  we  do  not  see  that  much  is  gained  by  regarding  this  as  a 
lien.  (Jf ) 

It  seems  to  be  admitted  by  Mr.  Justice  Story,  who  builds  upon 
this  theory  almost  all  the  remedy  of  the  creditors,  that  partners 
have  no  lien,  unless  in  case  of  insolvency  or  dissolution ; 
or  *  certainly  that  the  creditors  do  not  get  their  qaa%i  lien,  *  346 
unless  in  these  cases.  It  is  not  easy  to  see  how  either 
insolvency  or  dissolution  creates  any  lien,  although,  in  these  new 
circumstances,  new  rights  arise,  or,  at  least,  are  developed,  and 
come  into  prominence,  and  the  courts  of  equity  recognize  and 
enforce  them.    And  this  we  suppose  to  be  what  is  meant,  (jg) 

We  apprehend  that  there  is  a  simpler  view  of  this  subject, 
which  is,  at  least,  equally  efficient,  and  is  open  to  no  important 
objection.  It  is  that  which  we  have  already  intimated.  A  part- 
nership is  a  legal  body  by  itself;  we  do  not  say  it  is  a  corporation, 
because  it  wants  some  of  the  most  essential  elements  of  incorpora- 
tion. But  we  say  it  is  a  body  by  itself,  and  is  so  recognized  by  the 
law  for  some  purposes,  and  should  be,  —  always  in  a  proper  way, 
and  to  a  proper  degree,  —  for  all  purposes.  And  among  these  pur- 
debts."  Sometimes  the  copartnership  Bank  of  Bellows  Falls,  19  Vt.  278 ;  Hab- 
property  is  called  a  trust  Jund  for  the  ben-  bard  v.  Curtis,  8  Iowa,  1 ;  Jones  v,  Lusk, 
efit  of  creditors ;  and  sometimes  it  has  2  Met  Ky.  356 ;  Stout  v.  Fortune,  7  Iowa, 
been  said  that  the  copartnership  creditors  183 ;  Burtus  v.  Tisdall,  4  Barb.  671 ;  Pear- 
have  a  lien,  or  quasi  lien,  upon  it.  But  son  t;.  Eeedy,  6  B.  Mon.  128 ;  Story  Eq. 
whatever  may  be  the  exact  nature  and  ex-  Jur.  §  676 ;  Griffith  v.  Buck,  13  Md.  102 ; 
tent  of  these  rights,  it  is  certain  that  the  Campbell  v.  MuUett,  2  Swanst.  651.  As 
joint  debts  have  a  claim  of  priority  of  the  joint  creditor  has  no  lien  or  equity  till 
payment  out  of  the  whole  of  the  joint  dissolution  and  insolvency,  any  bond  Jide 
funds.  assignment  prior  thereto  would  seem  to 

{jff)  See  Mayer  v,  Clark,  40  Alab.  259.     convert  the  joint  into  separate  property, 

(g)  If  the  private  creditor  levies  on  the  and  removes  it  from  the  operation  of  the 
joint  property,  and,  on  an  account  being  lien.  Cross  oq  Lien,  198 ;  Ex  parte  Ruf- 
taken  to  find  the  amount  covered  by  the  fin,  6  Ves.  119 ;  Ex  parte  Williams,  11 
levy  —  viz.,  the  debtor's  share — if  it  ap-  Ves.  8;  Hunt  v.  Waterman,  2  R.  I.  298  ; 
pear  that  there  is  enough  to  satisfy  both  Smith  v.  Edwards,  7  Humph.  106 ;  Miller 
the  joint  and  separate  creditors,  the  former  v.  Estill,  5  Ohio  State,  508  ;  Campbell  v. 
cannot  be  said  to  be  preferred.  If  there  is  Mullett,  2  Swanst.  575 ;  Ex  parte  Fell,  10 
not  enough  to  satisfy  both,  then  there  is  Yes.  847 ;  Grifiith  v.  Buck,  18  Md.  102 ; 
an  insolvency,  and  the  joint  creditors  are  Rogers  v.  Nichols,  20  Texas,  719 ;  Stout  n, 
preferred.  So,  in  the  c^se  of  marshalling  Fortune,  7  Iowa,  188 ;  Jones  v,  Lusk,  2 
of  assets.  This,  therefore,  seems  to  be  the  Met.  Ky.  856 ;  Holmes  v.  Hawes,  8  Ired. 
sense  in  which  the  numerous  cases  are  to  Eq.  21 ;  Wilson  v.  Soper,  13  B.  Mon.  414 ; 
be  taken  which  admit  the  equitable  lien  Reese  v,  Bradford,  13  Ala.  846 ;  Ex  parte 
only  in  case  of  insolvency.    Washburn  v.    Feake,  1  Madd.  858. 
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poses  is  the  placing  of  its  relation  to  its  creditors  on  the 
*347  basis  of  *  contracting  its  own  debts,  and  having  its  own 
creditors,  and  possessing  its  own  property,  which  it  applies 
to  the  payment  of  its  debts.  After  this  relation  is  exhausted,  or 
after  this  work  is  done,  there  is  a  resolution  of  this  body  into  its 
elements.  Then  come  up  the  new  relations  between  those  who 
were  the  members  of  this  body,  and  those  who  were  its  creditors. 
If  the  joint  debts  have  been  so  paid,  in  full,  there  are  no  joint 
creditors ,  and  they  who  were  partners  own  the  remaining  proper- 
ty, free  from  all  encumbrance,  except  each  other's  rights,  and  they 
share  this  remainder  between  them.  If  the  funds  of  the  partner- 
ship were  insuflBcient  to  pay  its  debts,  they  who  were  its  members 
are  now  the  debtors  of  those  who  were  before  only  the  creditors  of 
the  partnership;  and,  like  other  debtors,  must  pay  their  debts  by 
whatever  means  they  can.  (A) 

The  law  does  not  now  make  this  recognition  in  the  plain  and 
simple  way  we  have  stated,  and  drawn  from  it  all  those  inferences 
to  which  it  would  seem  to  lead.  Thus,  long  after  it  was  estab- 
lished that  the  creditors  of  the  partnership  had  a  priority  of  right 
to  the  partnership  eflFects  over  private  creditors  of  the  partners, 
it  was  quite  as  well  established  that  the  creditors  of  the  partner- 
ship could  levy  upon  the  private  effects  of  the  partners,  just  as 
freely  as  their  private  creditors  could;  thus  giving  to  the  creditors 
of  the  partnership  a  double  change ;  priority  in  one  respect,  and 
equality  in  the  other.  It  seems,  however,  to  have  become  a  rule 
in  the  settlement  of  bankrupt  and  insolvent  concerns,  to  apply  a 
more  just  and  reasonable  principle ;  namely,  to  give  to  the  cred- 
itors of  the  partnership  all  the  effects  of  the  partnership  if  neces- 
sary for  their  debts,  leaving  only  the  surplus,  if  these  debts  were 
paid,  to  the  private  creditors ;  and  to  give  to  the  several  private 
creditors  the  private  assets  of  the  several  partners,  applying  only 

{h)  Various  attributes  of  a  partnership  creditors  on  the  partnership  fund,  the  word 

&yor  this  yiew.    Thus,  tiie  delectus  perao-  lien  is  not  used,  but  the  right  of  the  part- 

narum,  the  necessity  of  a  joint  suit  by  or  nership  creditor  is  termed  a  trust ;  and,  in 

against  them,  the  doctrines  of  equitable  some  cases,  is  held  operative  directly  on 

preference,  and  of  the  joint  and  several  the  fund,  and  not  through  the  medium  of 

liability  of  partners,  are  well  explained  on  the  partner's  lien.    Tillinghast  v,  Champ- 

this  basis,  without  resorting  to  the  theory  lln,  4  B.  I.  178 ;    Burtus  v,  Tisdall,  4 

of  quasi  and  dependent  lien.    In  many  of  Barb.  671,  588. 
the  cases  involving  the  claims  of  the  joint 
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the  surplus  to  the  debts  of  the  partnership,  (i)    There 

was  some  *  fluctuation  back  and  forth;  but  this  principle    *348 

finally  prevailed  in  England ;  and  as  almost  all  insolvencies 

were  settled  there  in  chancery,  this  may  be  considered  as  their 

method  of  settling    such  estates.  (/)      In  this  country   there 

(t)  This  was  first  held  in  A.  D.  1716,  in  creditors.  See,  accordingly,  Cowell  v. 
Ex  parte  Crowder,  2  Vem.  706;  followed  Sikes,  2  Bass.  191 ;  Gray  v.  Chiswell,  9 
by  Ex  parte  Cooke,  2  P.  Wms.  500.  Ves.  118 ;  Ex  parte  Kendall,  17  Ves.  614. 

{j)  The  older  mle  in  bankruptcy,  giTing    In  Gray  v.  Chiswell  it  was  decided  ex- 
afkllsatisiactionout  of  the  separate  estate    pressly  that  separate  creditors  were  en> 
to  the  separate  creditors,  was  first  broken    titled  to  be  paid  first  out  of  the  separate 
in  upon  by  Lord  Thurlow,  in  Ex  parte   fund,  if  there  was  any  joint  fund,  however 
Hayden,  1  Bro.  Ch.  454,  which  introduced    small,  for  the  joint  creditors  to  follow, 
the  important  modification  that  the  sepa-    Lord  Eldon  remarking  that  it  was  the 
rate  estate  might  be  had  recourse  to,  by    first  time  the  case  had  been  presented  in 
the  partnership  creditors,  whenever  there    equity,  though  in  bankruptcy  the  question 
was  neither  joint  estate  nor  a  solvent    was  familiar.    But  in  Devaynes  v.  Noble, 
partner.    This  somewhat  anomalous  rule,    1  Meriv.  529,  562,  564,  it  was  heid,  by  Sir 
making  the  nature  of  the  debt  depend  on    William  Grant,  that  though  the  common 
the  presence  or  absence  of  joint  assets  (see    law  had,  unlike  the  law-merchant,  made 
per  Lord  Eldon,  in  Ex  parte  Pinkerton,  6    all  partnership  contracts  joint,  equity,  fol- 
Ves.  814,  note),  seems  farther  to  have    lowing  the  law-merchant,  would  hold  tliem 
been  extended  by  Lord  Thurlow  in  Ex    several,  by  operating  through  its  jurisdic- 
parle  Hodgson,  2  Bro.  Ch.  5,  to  an  abso-    tion  to  correct  a  mistake,  to  reform  the 
lute  equality  as  to  the  separate   estate    contract.     Hence,  he  held,  that   equity 
between  the  joint  and  separate  creditors ;    would  admit  a  partnership   creditor   to 
and,  apparency,  this  continued  to  be  the    come  directly  upon  the  separate  estate, 
rule  till  the  decision  of  Lord  Bosslyn  in  i?ar    without  regard  to  the  accounts  between 
parte  Elton,  8  Ves.  288,  A.  D.  1796,  when    the  partner  and  his  firm.    His  ruling  was 
the  principle  of  the  old  rule  of  exclusive    confirmed  by  Lord  Brougham  on  appeal, 
satisfiiction  of  the  separate  creditors  from    2  Buss.  &  M.  495.    It  had  been  already 
the  separate  estate— the  partnership  cred-    followed  in  Sumner  v.  Powell,  2  Meriv. 
itors  coming  in  only  for  the  surplus  —  was    87 ;  and  since  in  Wilkinson  v.  Henderson, 
restored,  and  was  followed  for  some  time.    1  Mylne  &  K.  582 ;  also  in  Thorpe  v.  Jack- 
jBx  parte  Clay,  6  Ves.  818 ;  Ex  parte  Ken-    son,  2.Younge  &  C.  558,  where  it  was 
sington,  14  Ves.  448.    For  the  history  of   held,  that  the  same  rule  applied  also  to 
this  fluctuation,  see  Allen  v.  Wells,  22   joint  debtors  not  partners  in  trade.    And 
Pick.  458 ;  Bardwell  v.  Perry,  19  Vt.  292,    this  seems  to  be  the  undoubted  kw  in 
where  it  is  concisely  set  forth ;  Murray  v.    England ;    Story  Eq.  Jur.,  §  676 ;   Red- 
Murray,  6  Johns.  Ch.  60,  where  it  is  given    field,  J.,  in  Washburn  v.  Bank  of  Bellows 
at  greater  length.    The  earlier  rule,  re-    Falls,  19  Vt.  278 ;  and,  to  some  extent,  in 
stricting  the  joint  creditors  from  recourse    this  country.    But  this  rule  is  confined 
to  the  separate  estate,  was  adopted  firom    solely  to    cases  where    the   partnership 
bankruptcy  into  equity,  receiving  only  the    creditors  seek  to  come  upon  the  separate 
modification  that  if  no  joint  estate  sub-    assets  of  one  partner,  and  there  are  no 
sisted,  and  there  was  no  solvent  partner,    competing  separate  creditors.      See  the 
the  firm  creditors  might  come  upon  the    cases  cited  accordingly ;    also   Hills   v. 
separate  tandparipasBu  with  the  separate    M'Bae,  9  Hare,  297 ;  Hanis  v.  Farwellt 
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*349  were  some,  but  rather  faint  *  attempts  to  establish  the  same 
principle.  Recently  these  have  been  renewed  with  more 
vigor  and  more  success.  And  we  cannot  but  believe  that  a  prin- 
ciple which  is  so  obviously  just  and  reasonable,  and  consistent  with 
the  true  theory  of  partnership,  will  before  long  be  settled  and 
established  with  us.  (k) 

There  is  perhaps  no  great  practical  objection  in  permitting 
the  creditors  of  the  partnership  to  go  at  once  for  their  payment 
to  the  partners  personally,  and  their  private  property,  where  there 
is  no  insolvency  of  the  partnership;  because  if  a  partner  4S 
obliged  to  pay  such  a  debt,  he  may  charge  his  payment  to  the  firm, 

18  Bear.  408;  Brett  v.  Beckwith,  SLond.  Brewster,  4  Edw.  Cb.  852;   Crockett  v. 

Jur.,  K.  B.,  81.    But  if  there  are  separate  Grain,  88  N.  H.  452 ;  North  R.  Bank  v. 

creditors,  it  seems  to  be  the  present  equity  Stewart,  4  Bradf.  254 ;  Ganson  v.  Lathrop, 

doctrine  that,  as  to  equitable  assets,  if  25  Barb.  465;  Morrison  v.  Rents,  15  IIL 

there  be  no  joint  fund  or  solvent  partner,  198 ;  Hubbard  v,  Curtis,  8  Iowa,  1.    Else- 

whether  the  separate  estate  be  solvent  or  where  the  more  modified  doctrine  is  main- 

not,  the  separate  creditors  must  first  be  tained,  that  the  partnership  creditors  wiU 

satisfied  out  of  their  fund,  and  the  joint  be  admitted  pari  passit,  only  when  thej 

creditors  take  only  the  surplus,  if  any;  have  no  joint  fund.  Bridge  v.  McCulloogb, 

Bidgway  v.  Clare,  19  Beav.  811 ;  Addis  v,  27  Ala.  661 ;  Rodgers  v,  Meranda,  7  Ohio 

Knight,  2  Meriv.  117;   Croft  v.  Pyke,  8  State,  179;  or  there  is  no  solvent  partner; 

P.  Wms.  112;  while,  if  both  estates  are  Daniel  v.  Townsend,  21  Ga.  155.    While 

solvent,  the  joint  creditors  can  come  upon  in  the  later  cases  in  New  York,  &c.,  it  ia 

either ;  or,  if  the  joint  Aind  be  solvent,  held,  that  the  lien  of  a  firm  creditor  for  a 

and  the  separate  insolvent,  the  joint  cred-  partnership  debt,  by  a  judgment  thereon, 

itors  can  follow  the  latter,  as,  by  their  will  not  be  relieved  against  in  &VQr  of  a 

payment,  the  separate  estate  has  a  credit  later  judgment  of  a  separate   creditor, 

to  that  amount  in  the  joint  estate,  which  Meech  v.  Allen,  17  N.  Y.  800;  Wisham  v. 

the  separate  creditors  can  pursue.    Ridg-  Kay,  1  Stockton,  858. 
way  V.  Clare,   19  Beav.  811 ;   Ex  parte       In  Allen  v.  Wells,  22  Pick.  460,  Bard- 

Sperry,  1  Ashm.  857 ;  Walker  v,  Eyth,  25  well  v.  Peny,  19  Vt  292,  the  doctrine  goes 

Penn.  State,  216 ;  Lawrence  t;.  Trustees  somewhat  under  the  peculiar  priority  law 

of  Orphan  House,  2  Denio,  577 ;  Patterson  of  each  State,  which  makes  priority  in 

v.  Brewster,  4  Edw.  Ch.  852.  time  of  attachment  the  sole  test  at  law. 

{k)  The  preference  of  the  separate  cred-  In  equity,  however,  the  rule  is  dearty 

itors,  as  a  rule  of  equity,  is  affirmed  by  maintained  that  the  partnership  creditors 

Chancellor  Kent.  Murray  v.  Murray,  5  will  come  in  pari  passu  with  the  separate 

Johns.  Ch.  60 ;  8  Kent  Comm.  65,  citing  creditors,  but  that  equity  will  interpose 

Wilder  v,  Keeler,  8  Paige,  167,  Morgan  v.  to  see  that  those  who  may  have  recourse 

His  creditors,  20  Mart.  La.  599,  McCuUoh  to  two  fiinds  shall  exhaust  one    before 

V,  Dashiell,  1  Harris  &  G.  96,  Payne  v,  going  upon  the  other  on  which  another 

Matthews,  6  Paige,  19 ;  Hall  v.  Wood,  2  creditor  relies  solely.    This  same  ground 

McCord  Ch.  802 ;  Bowden  v,  Schatzell,  1  is  followed  in  Camp  v.  Grant,  21  Conn. 

Bailey  £q.  360;  Cammack  v.  Johnson,  1  41;  Emanuel  t*.  Bird,  19  Ala.  59C. 
Qreen  Ch.  168.    So,  also,  see  Patterson  v. 
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and  80  be  allowed  it  on  the  general  settlement,  or  in  account. 
This  is  the  present  rule  and  practice;  each  partner  being  liable  in 
9olidoy  although  the  whole  partnership  is  solvent  and  acces- 
sible, and  the  action  must  be  brought  against  all.  (J)  *  But  *  350 
it  would  be  more  consistent  with  the  true  theory,  and  in 
all  respects  a  better  rule,  we  think,  if  the  creditors  of  the  part- 
nership were  in  no  case — fraud  of  course  excepted — permitted  to 
proceed  against  the  private  effects  of  a  partner  severally,  until  they 
had  exhausted  all  those  means  of  the  partnership,  which  were  acces- 
sible to  them,  and  available  without  too  much  cost  or  difficulty,  (m) 


SECTION  11. 

OF  THE   ST7TT,    ATTACHMENT,    AND    LEVT  OF  A  PRIVATE    CREDrrOB   AGAINST  A 

PARTNER  PERSONALLY  INDEBTED  TO  HIM. 

When  we  come  to  the  question  of  the  rights  and  remedies  of  a 
private  creditor  of  one  partner  in  respect  to  that  partner's  share 
of  the  partnership,  we  shall  find  much  uncertainty  still  remain- 
ing. We  apprehend,  however,  that  a  careful  adherence  to  two 
principles  will  remove  most  of  the  difficulty.  One  of  these  is, 
that  a  creditor  of  any  debtor  can  secure  to  himself,  and  for  his 
own  benefit  by  attachment  and  levy,  only  the  property,  interest, 
or  right  which  his  debtor  has ;  (n)  the  other  is,  that  this  he  may 
thus  secure.  The  first  point,  therefore,  is  to  adopt  no  theory,  and 
no  conclusion,  which  will  offer  to  an  attachment,  or  to  execution, 
any  thing  more  or  any  thing  else  than  the  debtor  has. 

What,  then,  is  the  right,  or  interest,  or  property  of  a  partner  to 
or  in  the  effects  of  the  partnership?  Certainly  not  a  separate 
and  exclusive  right  to  any  part  or  portion  of  it ;  or  any  right  of 
any  kind  to  any  one  part  rather  than  to  any  other  part ;  or  any 
other  right  or  interest  than   that  which  all  the  other  partners 

(/)  In  cases  at  law  there  never  has  been  per  DeGrey,  C.  J. ;  Jones  v.  dayton,  4 

a  doubt  of  the  immediate  liability  of  each  Maule  &  S.  849.    Villa  v.  Jonte,  17  La. 

partner  to  haye  the  judgment  against  the  An.  9 ;  Nicholson  v,  Janeway,  1  Green, 

•  firm  fully  satisfied  from  his  assets,  or  of  (N.  J.)  286. 
his  liability  in  aoUdo,    WooUey  v.  Kelly,        (m)  See  ante,  pp.  *  848,  849,  and  notes. 
1  B.  &  C.  68;  Hemes  v.  Jamieson,  6  T.        (n)  See  ante,  p.  *84d,  note    (c),  and 

B.  566 ;  Ld.  Eldon  in  Ex  parte  Ruffin,  6  cases  cited.    And  see  Smith  v.  Emerson, 

Yes.  119 ;  Abbot  v.  Smith,  2  W.  BL  949,  48  Penn.  466 
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have,  (p)    It  follows,  therefore,  that  he  can  have  no  right 
*351    or  *  interest  which  is  such  in  kind  or  in  degree  as  prevents 

all  or  any  of  his  copartners  from  having  precisely  the  same ; 
and  the  right  which  he  has  is  the  same  as  theirs  in  reference  to 
the  whole  and  every  part  of  the  property.  We  cannot,  therefore, 
define  this  right  of  any  one  partner  better  than  we  have  already 
done,  by  calling  it  an  ownership  of  all  the  property  of  the  firm, 
subject  to  the  ownership  of  the  copartners,  who  hold  it  all  subject 
to  his  ownership.  This  is,  at  least,  the  foundation  of  his  proper- 
ty, and  interest ;  and  from  this  he  derives  certain  rights  as  inci- 
dent to  it.  Thus,  if  no  special  agreement  forbids,  each  partner 
may  disencumber  his  iuterest  from,  the  rights  of  the  others,  by 
giving  up  his  right  to  all  the  other  shares  or  interests.  That  is, 
each  one  may  have  his  own  share  in  severalty.  But  to  do  this,  the 
first  step  is  to  ascertain  what  this  share  is.  For  it  must  be  re- 
membered, not  only  that  the  ownership  of  each  partner  is  subject 
to  the  ownership  of  all  the  others,  but  that  all  the  partners  together 
hold  the  property  subject  to  the  right  and  obligation  of  the  part- 
nership as  a  body  per  se,  to  apply  all  its  funds  to  the  payment  of 
all  its  debts.  (j9)  Or,  if  this  way  of  presenting  this  right  be  ob- 
jected to,  then  we  say  that  all  the  partners  own  all  the  property, 
subject  to  the  right  of  all  the  creditors  to  have  their  debts  paid  and 
satisfied  out  of  this  property,  (j) 

(o)  Lov^oy  V,  Bowers,  11  N.  H.  404 ;  liens  for  joint  demands,  and  though 
Black  V,  Bush,  7  B.  Mon.  210 ;  Daniel  v.  aliened  was  subject  to  their  equities  for  a 
Daniel,  9  id.  195 ;  Church  v.  Enox,  2  settlement.  The  right  or  lien  of  the  part- 
Conn.  518.  And  see  ante,  p.  *  848,  note  ners  on  the  joint  property  for  their  own 
(c),  the  cases  which  admit  the  partner's  shares,  and  for  the  payment  of  the  part- 
interest  alone  to  be  taken.  See  Cooking-  nership  debts,  is,  howeyer,  an  equity  of 
ham  V.  Lasher,  88  Barb.  656.  theirs,  and  not  primarily,  if  at  all,  of  the 

(p)  VT'ashbum  v.  Bank  of  Bellows  Falls,  partnership  creditors ;  Hunt  v.  Waterman, 

19  Vt  292.  2  R.  I.  298 ;  Miller  v.  EstiU,  5  Ohio  State, 

{q)  This  ownership  by  partners,  sulject  508 ;  and  may  be  barred,  or  the  property 

to  the  claims  of  creditors  of  the  firm,  is  removed  from  its  operation  by  any  bond 

made  by  Richardson,  J.,  the  foundation  of  Jide  assignment.    Ex  parte  Ruffin,  6  Yes. 

an  able  dissenting  opinion  against  the  right  119 ;  Ex  parte  Williams,  11  id.  8 ;  Miller 

of  a  sheriff  to  take  specific  articles  of  the  v.  Estill,  5  Ohio  State,  508;    Smith  v, 

partnership  stock  for  the  debt  of  one.  Edwards,  7  Humph.  106;  Holderoess  c. 

Wiles  v.  Maddoz,  26  Misso.  77,  84.    So  Shackels,  8  B.  &  C.  612;  Lingen  v,  Simp- 

by  Parker,  C.  J.,  in  Morrison  v.  Blodgett,  son,  1  Sim.  &  S.  600 ;  Campbell  v.  Mul- 

8  N.  H.  288.    In  4  Strobh.  Eq.  25,  it  is  lett,  2  Swanst.  576 ;  Ex  parte  Fell,  10  Yes. 

hdd,  that  the  share  of  each  partner  in  the  847 ;  Griffith  v.  Buck,  18  Md.  102;  Rogers 

joint  effects  is  subject  to  his  partners'  v.  Nichols,  20  Tex.  719 ;  Stout  v.  Fortime, 
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Ttie  partner  who  desires  to  separate  his  share  of  the  common 
property,  and  own  it  free  from  any  liability  to  others  or 
any  *  interest  in  others,  must  settle  the  concerns  of  the  *352 
partnership  in  the  first  place,  so  as  to  be  sure  that  the 
debts  are  paid  or  provided  for ;  and  then  he  may  call  for  a  di- 
vision of  the  joint  property,  and  take  his  share  to  himself.  He 
may  do  many  other  things  by  the  consent  of  others;  he  may 
in  that  way  sell  out  his  interests  to  a  stranger,  or  to  a  third 
person,  who  is  to  come  into  the  partnership ;  or  he  may  sell  to 
his  copartners.  But  no  such  arrangement  liberates  his  share 
from  the  debts  of  the  firm ;  and  nothing  will  but  their  payment,  or 
the  agreement  of  the  creditors,  for  consideration,  to  discharge  him. 
What  the  law  permits  him  to  do,  or  cause  to  be  done,  without  the 
consent  of  others,  is  to  settle  the  concern,  pay  the  debts,  and  then 
divide  the  surplus.  This  is,  practically  speaking,  the  whole  of  his 
right.  And  this,  and  only  this,  is  therefore  the  right  which  his  pri- 
vate creditor  can  acquire  by  attachment  or  execution.  That  is,  his 
creditor  may  put  himself  exactly  in  the  place  of  his  debtor,  both 
as  to  the  power  of  the  latter  and  as  to  its  limitations,  (r) 

The  creditor  may,  therefore,  attach  the  interest  of  the  debtor 
partner  in  the  partnership  property.  This  is  universally  admit- 
ted, (s)  But  can  he  attach  the  very  goods  of  the  partnership  ? 
or,  to  state  the  question  more  accurately,  can  the  officer  having 
the  writ  attach  any  definite  portion  of  the  goods  of  the  partner- 
ship, and  take  them  into  his  possession;  or  can  he,  holding  an 
execution,  take  a  portion  of  the  goods  and  sell  them  to  satisfy  it  ? 

7  Iowa,  188 ;  Jones  v.  Lusk,  2  Met  Ey.  States  which  confer  this  right    Fierce  v. 

856;  Holmes  v.  Hawes,  8  Ired.  Eq.  21 ;  Jackson,  6  Mass.  242;  Burgess  v,  Atkins, 

Wilson  V,  Soper,  18  B.  Mon.  414,  Reese  6  Blackf.  887;  Douglas  v,  Winslow,  20 

V.  Bradford,  18  Ala.  846 ;  Ex  parte  Peake,  Me.  89,  92,  98.    Thus,  in  Pierce  v.  Jack- 

1  Madd.  858.    See  ante,  son.  Parsons,  C.  J.,  says :  "A  creditor  of 

(r)  Tappan  v,  Blaisdell,  5  N.  H.  198.  one  of  the  firm  has  a  right  to  attach  the 

See  Inbusch  v.  Farwell,  1  Black  (U.  S.),  partnership  effects  against  all  creditors, 

8.  C.  566.  whose  demand  is  not  upon  the  company." 

(f)  Chapman  v.  Koope,  8  Bos.  &  P.  289;  See,  also,  AUen  v.  WeUs,  22  Pick.  450; 

Moody  V,  Payne,  2  Johns.  Ch.  548;  Per  Washburn  v.  Bank  of  Bellows  Falls,  19 

Parker,  C.  J.,  in  Morrison  v.  Blodgett,  8  Vt  278;  BardweU  v.  Perry,  19  id.  292; 

N.  H.  252,  258;  Jarvis  v,  Hyer,  4  Der.  Dow  v.  Sayward,  12  N.  H.  276, 277 ;  Page 

867;  Johnson  v.  Eyans,  7  Man.  &  G.  240;  v.  Carpenter,  10  id.  77;  Hill  v,  Wlggin, 

Mayhew  v,  Herrick,  7  C.  B.  229;  Holmes  11  Fost  292;  Newman  v.  Bean,  1  id.  98; 

V.  Mentze,  4  Adol.  &  £.  127.    So  the  share  James  v,  Stratton,  82  IlL  202. 
may  be  taken  on  metne  process  in  those 
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There  is  much  diversity  of  opinion  on  this  subject ;  but  we  are 
unable  to  regard  it  as  at  all  doubtful  on  principle;  that  is,  the 
conclusion  to  which  the  principles  applicable  to  the  case  lead 

seems  to  us  inevitable.  If  there  be  any  doubt,  it  must 
*  853    arise  from  *  the  inability  of  the  law  of  partnership  to  clear 

itself  of  the  last  remaining  influence  of  the  old  notion  that 
partnership  was  but  one  form  of  tenancy  in  conmion.  (t)  The 
partner  himself  is  wholly  without  the  right  (unless  by  agreement) 
of  appropriating  to  himself  in  severalty  any  thing  whatever  which 
belongs  to  the  common  stock.  All  the  partners  together  cannot  do 
it  if  it  be  needed  for  the  payment  of  the  debts,  (u)  This  is  univer- 
sally conceded.  If  a  private  creditor  of  a  partner  attaches  his 
interest  in  any  form,  his  attachment  is  certainly  avoided  by  the 
insufficiency  of  the  joint  assets  to  pay  the  joint  debts,  (y)  How, 
then,  can  it  be  held^  either  that  the  partner,  before  settlement  of  the 
debts  and  a  division  of  the  property,  may,  by  his  own  act,  make  some 
portion  of  it  his  own ;  or  that  the  partner  himself  has  no  such  right, 
but  that  his  private  creditor  may  say  the  partner  has  such  right,  and 
possess  himself  of  it  by  attachment,  or  levy,  or  execution  ?  The 
courts  which  have,  in  recent  times,  permitted  a  sheriff  to  attach 
the  property  of  a  firm  in  a  suit  against  a  partner,  and  sell  the 
same  on  execution,  hold  also  that  he  must  not  pay  this  over  to  the 
plaintiff,  but  must  hold  the  proceeds  subject  to  an  acoount 
with  the  firm,  to  be  paid  to  them  for  their  creditors  if  needed 
for  debts,  or  for  the  other  partners  if  it  belongs  to  them  on  the 
settlement.  Or  else  that  the  purchaser  takes  the  property  as 
tenant  in  common  with  the  other  partners,  and  subject  to  an 
account  between  the  partners,  which,  if  it  eventuate  against  him) 

{t)  And  that  this  is  so,  see  the  later  bat  not  avowed  or  acted  npoo  bj  ptxxem 

cases  of  Johnson  v.  Erans,  7  Man.  &  G.  of  court,  see  Allen  v.  Centre  Vale  Co.,  21 

240;  Mayhew  o.Hemck,?  C.  B.  229,  in  Conn.  180.  And  see  Jones  v.  Link,  2  Met 

which  the  court  found  the  right  of  the  Ky.  866 ;  Dennis  v.  Green,  20  Ga.  886 ; 

sheriff  to  take  possession  of  specific  artL  Burtus  v.  Tlsdall,  4  Barb.  671 ;  Lucas  v. 

des,  on  the  old  law  as  it  stood  in  Heydon  Laws,  27  Penn.  State,  211. 

V.  Heydon,  1  Salkeld,  892,  Jackey  v.  But-  (v)  And  this  is  true  even  though  the 

ler,  2  Ld.  Raym.  871,  Bschurst  v.  Clink-  partnership  creditors  haye  commenced  no 

aid,  1  Shower,  169 ;  namely,  permittmg  action  for  the  recorery  of  theur  debts, 

the  interest  of  one  partner  to  be  taken  as  Pierce  t;.  Jackson,  6  Mass.  242;   Fisk  v. 

an  undivided  moiety.   See  Garrin  v.  Paul,  Herrick,  6  id.  271 ;  Rice  v,  Austin,  17  id. 

47N.  H.168.  206;    Commercial    Bank  v.  WiUdns,  9 

(u)  As  to  the  restriction  upon  the  part-  Greenl.  28 ;  Lyndon  v.  Gorham,  1  GaOi- 

ners  to  assign  in  case  of  insolvency,  actual  son,  868. 
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will  make  his  purchase  give  him  nothing,  (w^    This  is  an  acknowl- 
edgment that  the  partner  holds  his  interest  in  the  joint 
property  *on  terms  and   conditions  which  make  it  un-    *354 
reasonable  to  subject  that  property  itself  to  attachment  as 
his  property. 

We  should  say,  therefore,  that  there  is  no  general  rule  of  the  law 
of  partnership  which  rests  on  stronger  reason,  than  that  a  private 
creditor  cannot  do  this.  But  this  rule  is  perhaps  subject  to  some 
qualification.  How,  for  example,  is  the  creditor  affected  by  private 
agreements  or  arrangements  between  the  partners  ?  (x)  These 
may  be  of  two  kinds ;  they  may  be  favorable  to  the  creditor,  or  un- 
favorable. Thus,  if  the  articles  of  copartnership  permitted  any 
one  partner  to  withdraw  one-third  of  the  stock  at  his  pleasure,  or 
some  specific  articles  of  the  joint  property,  it  would  be  for  the  ad- 
vantage of  the  creditor  to  acquire  this  right.  If  by  the  articles  no 
partner  could  ask  for  a  settlement,  or  withdraw  any  stock,  for 
five  years,  it  would  be  a  hindrance  to  the  creditor  to  be  delayed 
80  long. 

In  considering  the  question  how  a  private  creditor  of  the  part- 
ner would  be  affected  by  such  a  bargain,  if  it  were  unfavorable ;  if, 
for  example,  the  articles  of  partnership  provided  that  an  account 
should  be  taken  annually,  and  all  the  profits  added  to  the  stock 
for  five  years,  and  that  the  partnership  should  not  be  dissolved, 
or  any  of  its  stock  withdrawn,  for  five  years  more,  and  eight  of 
these  ten  years  remained,  it  might  be  supposed  that  the  well- 
known  principle,  in  constant  application,  that  no  bargains  between 
the  partners  affect  injuriously  any  third  person  dealing  with  the 
partnership  in  ignorance  of  these  bargains,  would  apply  to  this 
case.  The  reason  of  this  principle  is,  that  all  persons  have  a  right 
to  believe  that  all  partnerships  stand  on  the  common  ground  of 
the  law,  unless  they  are  informed  that  it  is  otherwise.  If  this  rule 
were  held  to  apply  to  an  attaching  creditor,  we  should  say  that  a 
private  creditor  of  a  partner,  who  knew  of  such  an  agreement 
when  he  gave  him  credit,  should  be  bound  by  it  as  much  as  he 
would  be  by  any  other  lien  or  encumbrance  on  the  partner's  prop- 
erty.    But  that,  if  he  had  no  such  knowledge,  or  means  of  knowl- 

{w)  PhUUps  V.  Cook,  24  Wend.  898,  Mayhew  v.  Herrick,  7  C.  B.  222;  Lucas 
404;  Johnson  v.  Evans,  7  Man.  &  G.  240;    v.  Laws,  27  Fenn.  State,  211. 

(x)  Elliott  V,  Stevens,  88  N.  H.  811, 818. 
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edge,  he  would  be  unaffected  by  the  agreement.  There  are  cases 
which  would,  indirectly  at  least,  favor  this  conclusion,  (y)  But 
as  all  partners  have  a  right  to  make  any  honest  disposition  of 
their  affairs,  or  any  arrangements  between  themselves,  which 
*  355  do  not  injuriously  affect  those  who  deal  with  the  *  firm,  we 
should  prefer  to  say  that  an  attaching  creditor  of  one  of  the 
partners  would  be  bound  by  such  a  bargain,  if  made  in  entire 
good  faith,  and  with  no  reference  to  any  insolvency  either  of  the 
partner  or  of  the  firm.  Practically,  however,  it  would  make  little 
or  no  difference.  Where  the  interest  of  the  debtor  was  sold  on 
execution,  we  apprehend  that  this  would  work  a  dissolution  of  the 
partnership.  The  remaining  partners  would  not  be  bound  to 
admit  the  purchaser  as  their  partner  during  these  years ;  and, 
on  the  other  hand  (the  ddectus  personarum  being  mutual  and 
equal),  the  purchaser  would  not  be  bound  to  become  and  remain 
a  partner  with  the  others  against  his  wishes.  The  parties  could, 
of  course,  make  what  arrangement  they  chose.  But  if  they  could 
not  agree,  the  legal  effect  of  the  sale  and  purchase  would  be  a 
dissolution,  and  the  legal  effect  of  this  would  be  an  annulling  of 
those  agreements,  and  a  right  on  the  part  of  the  purchaser  to 
call  at  once  for  an  account  and  settlement,  and  to  take  his  share 
in  severalty. 

On  the  other  supposition,  that  if  the  partner  had  made  an 
agreement  adding  to  or  enlarging  his  rights,  the  principle  that 
the  creditor  takes  just  what  the  debtor  has,  and  is  put  precisely 
in  his  place,  would  give  to  him  all  the  benefit  of  this  i^reement 
And  the  fact  that  he  did  not  know  it,  would  not  prevent  his  profit- 
ing by  it,  any  more  than  it  would  prevent  him  from  profiting  by 
property,  theretofore  unknown  to  him,  of  the  partnership  or  of 
the  partner. 

No  theory  can  be  adopted,  in  relation  to  the  partner's  right  and 
its  liability  to  attachment,  which  will  not  give  rise  to  difficult 
questions,  that  cannot  be  definitely  answered  without  the  aid  of 
adjudication.  Thus,  while  we  assert  that  the  partner's  separate 
interest  is  not,  as  a  general  rule,  open  to  attachment  or  exe- 
cution, the  question  arises,  whether  circumstances  may  not 
authorize  such  attachment.  We  will  suppose  an  English  firm, 
of  which  all  the  partners  are  resident  English  subjects.    One  of 

(^)  See  Penn  t;.  Stow,  10  Ala.  209. 
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them  visits  this  country,  and  in  his  individual  capacity  here  con- 
tracts a  large  debt;  and  while  he  is  here  a  large  amount  of  the 
property  of  the  firm  arrives  here.    We  suppose,  further,  that  the 
firm  is  perfectly  solvent,  but  that  this  partner  refuses  here  to  pay 
this  debt,  and  has  no  effects  in  this  country  which  could  satisfy 
this  debt.    The  question  would  then  arise,  whether  his  creditor 
might  not  attach  his  interest  in  this  property,  and  sell 
it  on  *  execution,  if,  after  due  notice  and  opportunity,  the    *  356 
firm  did  not  lease  this  property  by  substituting  for  it  an 
equivalent  or  security  for  this  partner's  interest  in  it.     The 
principle,  that  no  creditor  of  a  partner  could  take  by  attachment 
more  than  the  partner  himself  has,  would   distinctly  deny  that 
such  attachment  or  levy  could  be  made  in  the  case  above  sup- 
posed.  One  reason,  however,  occurs  to  us  for  permitting  such  attach- 
ment, which  may  be  found  in  an  analogy  between  such  a  case  and 
that  of  a  foreign  bankruptcy.    Our  courts  have  decidedly  refused 
to  hold  our  citizens  so  far  bound  by  a  transfer  of  property  by 
foreign  bankruptcy  as  to  lose  their  right  of  attaching  the  property 
of  the  bankrupt  in  this  country,  and,  instead  of  this,  trust  only  to 
receiving  a  dividend  with  the  creditors  abroad,  (z)     The  cases 
certainly  are  not  the  same ;  but  the  creditor  of  the  separate  part- 
ner in  this  country  cannot  here  attach  his  individual  interest  in 
the  partnership  property,  to  any  purpose,  without  attaching  the 
property  itself ;  for  the  goods  may  be  sold  or  sent .  abroad,  and 
then  the  officer  has  not  within  his  r^ach  the  means  of  satisfjring 
the  judgment  which  he  has  if  he  attaches  the  interest  of  the  part- 
ner in  a  home  firm.  . 

It  may  be  that  the  courts  would  adhere  to  the  principle,  that 
the  property  belongs  to  the  partnership,  and  not  to  the  several 
partners,  so  far  that  it  is  not  open  to.  attachment  or  levy  even  by 
the  creditor  of  a  partner  when  he  and  the  property  are  far  from 
their  home,  and  in  the  home  of  the  creditor.  But  if  we  suppose 
that  the  reason  above  suggested,  with  others  growing  out  of  the 
case,  might  make  this  exception,  it  would  apply  probably  to  the 
different  States  of  this  Union,  which,  for  most  purposes  in  the 
law-merchant,  are  foreign  to  each  other. 

The  question  might  then  arise,  how  the  firm  could  liberate  their 
property  from  such  attachment.     Of  course  they  could  charge  in 

(z)  See  8  Parsons  on  Cont  (6th  ed.)  449-456. 
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their  account  with  their  partner  whatever  they  lost  hj  a  compelled 
payment  of  his  debt.  We  think  that  they  could  not  tender,  in- 
stead of  the  property,  the  whole  of  that  partner's  interest  in  that 
specific  property,  and  require  the  surrender  thereof;  for  we  ap- 
prehend that  he  has  no  more  an  interest  in  any  special  part  than 
he  has  a  fiiU  property  in  every  special  part.  Then,  could  they 
tender  the  whole  of  his  interest  in  all  the  property  of  the  firm, 
and  claim  the  protection  of  the  courts  in  liberating  their 
*  867  property  *  thereupon  ?  We  think  not ;  because,  if  they  could 
do  this  as  a  matter  of  right,  they  might  do  it  although  the 
property  was  nearly  all  wanted  for  the  debts,  and  the  balance  to 
each  partner  was  trifling;  and  then  the  creditor  would  find  the 
goods  withdrawn  to  pay  debts  abroad,  and  his  security  lost ;  which 
is  precisely  what  our  courts  will  not  subject  him  to  in  the  case  of 
foreign  insolvency,  and  we  suppose  the  attachment  itself  would  be 
permitted,  if  at  all,  mainly  on  the  ground  of  an  analogy  to  the  case 
of  insolvency.  Indeed,  if  a  tender  of  the  partner's  interest,  whatever 
that  may  be,  would  liberate  the  property,  it  should  be  free  from  at- 
tachment or  levy  whenever  there  was  no  interest ;  or,  in  other  words, 
whenever  the  firm  was  insolvent,  or  could  only  pay  its  joint  debts. 

We  have  presented  these  questions  for  consideration,  because 
we  know  that  they  have  actually  arisen,  although  they  did  not  pass 
under  adjudication  ;  but  the  reasons  on  the  one  side  and  the  other 
seem  to  us  so  nearly  balanced,  that  we  must  wait  for  authority 
to  decide  them. 

The  general  conclusion  to  which  we  come,  —  and  on  this  we 
rely  very  confidently, — is,  that  a  separate  creditor  of  a  partner, 
in  pursuing  his  remedy  upon  property  of  the  firm,  can  attach  or 
levy  upon  the  partner's  interest  in  the  copartnership  property, 
and  upon  nothing  else,  (a)  But  even  where  this  is  held,  there  is 
much  diversity  and  uncertainty  as  to  the  proper  manner  of  doing 
it.  We  think,  however,  that  a  clear  apprehension  of  the  principle 
itself  would  lead  to  a  sufficient  and  unobjectionable  method  of 
carrying  that  principle  into  efiect. 

We  have  no  doubt  that  this  interest  of  the  partner  may  bo 
attached  as  well  as  any  other  interest  or  property,  and  levied 
upon,  and  sold,  to  satisfy  a  judgment.  The  manner  is  which  this 
is  done  must  depend  somewhat  upon  the  local  statutory  provisions. 

(a)  See  ante,  p.  *  862,  note  (s) ;  p.  *  848,  note  (c). 
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In  general,  an  officer  ordered  to  attach  tliis  interest  would  do  so 
by  indorsing  such  attachment  on  his  writ;  he  should  then  cer- 
tainly give  immediate  notice  to  the  debtor,  and  it  would  be 
expedient  and  proper  to  give  such  notice  to  the  other  partners. 
This  interest  would  remain  under  attachment.  We  think  that 
the  firm  could  go  on,  dealing  as  before,  buying  and  selling,  and 
delivering  goods ;  (()  because  this  attachment  did  not  take 
e£fect  *upon  any  specific  interest  in  any  specific  goods ;  but  *368 
on  the  interest  of  the  partner  in  the  partnership  concern; 
and  we  incline  to  the  opinion  that  it  would  be  held  to  afiect  the  de- 
fendant's interest  in  new  merchandise  added  to  the  stock,  in  the 
course  of  dealing,  as  much  as  in  the  old ;  although  this  conclusion 
could  not  be  reached  by  the  court  without  applying  equitable  prin- 
ciples to.  the  case. 

We  suppose  that  the  transactions  of  the  firm,  after  being  notified 
of  the  attachment,  are  in  good  faith ;  and  if  so,  it  is  no  objection 
to  them  that  the  debtor  himself  is  active  in  these  transactions,  or 
in  part  of  them.  But,  whether  he  be  active  or  not,  if  the  transac- 
tions are  fraudulent  as  against  the  creditor,  that  is,  intended  to 
delay  or  defeat  the  recovery  of  his  debt,  they  might  still  be  valid 
as  against  him  and  in  favor  of  a  stranger  dealing  honestly  with 
the  firm  in  their  way  of  business ;  but  would  be  void  in  favor  of 
the  creditor,  as  against  the  fraudulent  partners,  and  as  against 
any  third  party  co-operating  in  the  fraud,  or  dealing  with  the 
partners  knowing  the  intention  of  fraud,  and  by  thus  dealing 
giving  it  efficacy;  for  this  would  be  co-operation,  although  the 
third  party  had  no  other  object  in  view  but  his  own  interest. 

So  afiairs  might  go  on  until  judgment  was  obtained,  and  an 
execution  issued.  For  if  not,  it  would  be  in  the  power  of  any 
person,  by  mere  suit  and  allegation  of  a  demand  against  a  part- 
ner, to  arrest  the  whole  business  of  a  partnership  more  effectually 
than  he  could  do  it  by  the  allegation  of  a  debt  against  the  part- 
nership itself. 

(6)  The  property  of  the  partner  in  his  tion,  is  a  dissolation.    Id. ;  Habershon  v. 

■hare  ia  not  entirely  diyested,  and  the  firm  Blurton,  1  De  Gex  &  S.  121 ;   Waters  v. 

consequently  dissolved,  till  sale  under  the  Taylor,  per  Lord  Eldon,  2  Yes.  &  B.  801. 

lery.    Morrison  v,  Blodgett,  8  N.  H.  288 ;  The  same  mode  of  attachment  without 

Aspinall  v.  London  &  N.  W.  R.  Co.,  11  seizure  was  Ae^  to  be  the  only  proper  form 

Har6, 825 ;  but  a  sale  of  any  part,  however  in  Pennsylvania.  Deal  v,  Bogue,  20  Penn. 

unall,  of  the  specific  goods  under  execu-  State,  229. 
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When  execution  issued,  the  sheriff  would  sell  the  interest  of 
the  partner  in  the  partnership  in  the  same  manner  in  which  he 
would  sell  any  other  interest  or  right  which  he  levied  upon,  —  as 
a  right  to  redeem,  or  the  like,  —  and  the  proceeds  would  be  ap- 
plied to  satisfy  the  execution,  (c) 
*359  *The  purchaser  would  not  become  a  partner;  but  he 
would  stand  in  the  place  of  the  partner  whose  interest  he 
bought,- and  acquire  all  of  his  rights  which  were  necessary  to  make 
this  interest  valuable  and  available.  That  is,  he  would  have  the 
right  to  call  for  an  account,  and  a  settlement  of  the  partnership 
concern,  and  to  take  his  share  of  any  surplus  in  severalty.  And  a 
court  of  equity  would  probably  render  him  the  same  assistance  in 
obtaining  or  enforcing  these  rights  that  they  would  to  the  partner 
whose  interest  he  has  bought.  This,  however,  like  almost  every 
thing  else  in  equity,  would  be  addressed  to  the  discretion  of  the 
court,  and  could  not  be  claimed  as  a  matter  of  strict  and  technical 
right.  For  if  the  case  were  one  which  admitted  of  easy  and  accu- 
rate estimate,  and  certainly  sufficient  tender,  and  this  were  made, 
the  court  would  not  require  a  settlement  which  would  be  in- 
jurious to  the  partnership,  and  was  asked  for  by  this  purchaser 
only  for  oppressive  or  dishonest  purposes. 

An  additional  step  to  that  of  attaching  the  separate  partner's 
interest  has  been    suggested  on  high   authority,  (d)     It  is  to 

(c)  This  is  admitted  as  the  consequence  it  operative  except  in  equity,  because  a 
of  such  lery  and  sale  in  the  case  of  Wiles  mere  contingent  right  is  sold  that  no  one 
V,  Maddox,  26  Misso.  77,  84.  The  doc-  cares  to  buy,  have  been  so  severely  felt, 
trine  of  the  majority  of  the  court  in  that  that,  in  HiU  v,  Wiggin,  the  result  is  de- 
case  is  sustained  by  the  decisions  of  every  scribed  by  the  judge  as  affording  a  secure 
law  court  except  those  of  New  Hampshire,  means  for  fraudulent  debtors  to  get  thdr 
Morrison  v.  Blodgett,  8  N.  H.  288 ;  Gib-  money  securely  out  of  the  reach  of  the 
son  V.  Steven,  7  N.  H.  857 ;  Page  v.  Oar-  law.  Hill  v,  Wiggin,  11  Fost.  2d2,  296. 
penter,  10  N.  H.  77 ;  Hill  v.  Wiggin,  11  {d)  In  Morrison  v.  Blodgett,  8  N.  H. 
Fost  292,  &c. ;  and  of  Pennsylvania,  —  288 ;  Parker,  G.  J.,  suggested  as  a  means 
Deal  t;.  Bogue,  20  Penn.  State,  229 ;  and  of  rendering  available  an  attachment  of 
of  some  earlier  cases  in  New  York,  —  the  partnership  efibcts  for  the  private  debt 
Crane  v.  French,  1  Wend.  818 ;  Ex  parte  of  a  partner,  the  expediency  and  necesaty 
Smith,  16  Johns.  102 ;  which  were  aU  of  summoning  the  other  partners  as  tro»- 
conclusively  overruled  in  Phillips  v.  Cook,  tees.  See,  also,  Treadwell  v.  Brown,  48 
24  Wend.  897 ;  Waddell  v.  Cook,  2  Hill,  N.  H.  290.  A  similar  suggestion  had  pore- 
47,  and  note ;  Walsh  v.  Adams,  8  Denio,  viously  been  made  by  Parsons,  C.  J.,  in 
125,  &c.  Even  in  New  Hampshire  the  Fisk  v.  Herrick,  6  Mass.  271 ;  where  a 
imfortunate  efiects  of  the  ordinary  method  debtor  of  the  partnership  had  been  ineffect- 
of  attachment  without  the  power  to  make  ually  summoned  as  trustee  in  a  suit  against 
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sue  the  *  indebted  partner  by  process  of  foreign  attachment  *  860 
or  garnishee  process  or  trustee  process,  as  it  is  yariouslj 
called,  and  make  the  other  partners  trustees.  They  would.then  be 
required  to  answer  under  oath ;  and  the  interests,  rights,  and  prop- 
erty of  the  principal  defendant  in  their  hands  might  thus  be  more 
effectually  held.  It  might  be  that  our  courts  would  find  some  diffi- 
culty in  the  complete  application  of  such  a  system  to  practice, 
unless  they  were  aided  by  legislative  provisions  ;  (e)  and  perhaps 
no  other  questions  of  commercial  law  call  so  loudly,  at  this  time, 
for  such  provisions. 

We  have  already  remarked,  that  the  attachment  by  a  separate 
creditor  of  a  partner,  of  his  debtor's  interest  in  the  partnership, 
or  of  the  goods  themselves,  is  vacated  by  the  insolvency  of  the 
partnership,  which  leaves  in  the  partner  no  interest,  and  requires  all 
the  property  to  pay  the  debts,  (f)  But  it  is  also  vacated  by  the  fact 
of  insolvency,  prior  to  any  proceedings  founded  thereon,  whether 
there  be  a  general  process  of  insolvency  or  suits  by  individual  cred- 
itors. But  a  distinction  seems  to  be  taken  in  this  respect  between 
the  case  of  a  dormant  (that  is,  secret)  partner  and  a  known  part- 
ner. Thus,  if  a  man  in  business  have  a  dormant  partner,  and  a 
creditor  of  the  first  sue  him  and  attach  his  goods,  this  attachment 
shall  not  be  postponed  to  a  later  attachment  by  another  creditor 
who  discovers  this  unknown  partner,  and  makes  him  defend- 
ant. (^)  For  if  both  creditors  stand  on  equal  ground  as  to  their 
^claims,  the  fact  that  one  happens  to  discover  and  sues  a  partner 
not  publicly  known,  should  give  him  no  advantage  over  one  who 

one  pertner  of  the  creditor  fbrm ;  and  in  foreign  attachment,  offbn  aome  difflcol- 
Lyndon  v.  Gorham,  1  Galliaon,  261,  Mr.  ties ;  and  we  do  not  know  that  thia  ooone 
Justice  Story  recognized  that  course  as  has  heen  generally  adopted, 
likely  to  obviate  some  of  the  difficulties  in  (e)  See  Field  v.  Crawford  and  Trs.,  6 
the  case  then  before  the  court  But  we  Gray,  116 ;  Lane  v.  Felt,  7  id.  491 ;  Tread- 
know  of  no  case  in  which  a  portion  of  the  weU  v.  Brown,  41  N.  H.  12 ;  Bulfinch  o. 
members  or  the  whole  partnership  have  Winchenbach,  8  Allen,  161. 
been  held  as  trustees  in  a  suit  of  foreign  (J)  Lyndon  o.  Gorham,  1  Gallison,  867 ; 
attachment,  upon  the  priyate  debt  of  one  Commercial  Bank  v.  Wilkins,  9  GreenL 
partner.  The  course  thus  suggested  and  28.  And  see  Fisk  v.  Herrick,  6  Mass. 
approved  is  entitled  to  the  highest  consid-  271 ;  XJpham  v.  Naylor,  9  id.  490 ;  Church 
eration,  and  may  prove  to  be  practically  t;.  Knox,  2  Conn.  614. 
the  best  that  can  be  pursued  in  the  present  (g)  French  o.  Chase,  6  Greenl.  166; 
condition  of  the  Uw.  But  it  is  obvious  Lord  v.  Baldwin,  6  Pick.  848.  See,  also, 
that  the  law  of  partnership,  taken  in  con-  Cammack  v,  Johnson,  1  Green,  Ch.  164; 
nection  with  the  law  of  trustee  prooets  or  Allen  v.  Dunn,  16  Me.  292. 
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sues  in  fact  the  partnership,  and  uses  all  the  names  that  the  firm 
enables  him  to  know.  It  is  not  so,  however,  in  its  reason,  and 
we  think  not  on  authority,  where  the  creditors  stand  on  different 
grounds.  Thus,  if  the  first  creditor  dealt  with  the  known  partner 
only,  and  did  not  deal  with  him  in  fact  on  partnership  account,  but 
did  attach  partnership  properly,  then  this  attachment  must  yield 
to  one  on  which  partnership  property  is  taken  in  a  suit 
*  861  *  properly  brought  against  all  the  partners.  And  we  appre- 
hend the  result  should  be  the  same,  although  the  known 
partner  was  the  only  defendant  in  both  writs.  That  is,  if  a  man 
transacted  business  on  his  sole  account,  and  also  had  a  secret  and 
silent  partner  and  with  him  transacted  another  business,  which 
was  distinctly  a  partnership  business,  and  became  insolvent,  and 
creditors  in  his  own  business  attached  his  property,  and  creditors 
in  the  partnership  business  also  attached  the  property,  either 
before  or  after  the  others,  we  suppose  that  a  court  of  equity,  if  it 
could  discriminate  the  debts,  and  discriminate  the  property,  would 
give  relief  and  appropriate  the  partnership  property  to  the  partner- 
ship debts,  and  the  private  property  to  the  private  debts.  And  we 
should  suppose  that  courts  of  law  would  now,  generally  at  least, 
follow  the  same  rule  to  the  same  result. 
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CHAPTER  XL 

OF  THE  BBAL  ESTATE  OF  A  PABTNEBSHIP. 

SECTION    I. 

GENERAL   CONSIDERATIONS. 

FoBtfEBLY,  the  title  of  this  chapter  could  have  found  no  place 
in  a  treatise  on  the  law  of  partnership.  The  distinction  which  ex- 
isted at  common  law  between  real  estate  and  personal  estate,  has 
been  bridged  over  only  of  late.  It  used  to  be  deemed  that  the  pur- 
poses of  partnership  and  the  means  which  it  used,  excluded  all 
reference  to  land,  and  that  the  law  of  partnership  could  not  with 
propriety  speak  of  land,  (a)  But  in  England  this  doctrine  has  long 
been  greatly  modified,  and  now,  by  the  assistance .  of  equity,  a 
tolerably  convenient  and  consistent  system  is  in  force  there.  Mr. 
Justice  Story,  in  his  treatise  on  Partnership,  remarks  (§  93) : 
^^  The  doctrine  (as  to  real  estate)  under  these  circumstances  must 
be  considered  as  open  to  many  distressing  doubts."  We  appre- 
hend, however,  that  a  careful  consideration  of  American  cases 
will  show  that  in  this  country  most  of  these  doubts  have  been 
dispelled.  Indeed,  few  questions  remain,  in  relation  to  this  sub- 
ject, as  to  which  authority,  illustrated  by  the  reasons  and  prin- 
ciples which  are  unquestionably  applicable,  do  not  give  us  a 
sufGiciently  distinct  answer. 

There  are  two  reasons  why  we  might  have  expected  an  improve- 
ment in  the  American  law  on  this  subject  over  that  of  England. 
One  is,  our  less  rigid  conservatism,  or,  in  other  words,  the 

(a)  In  Pitts  V,  Wangh,  4  Mass.  424,  the  ruie,ju8  actareacendi  inter  tneroatorea  Uh 

where  it  was  sought  to  charge  a  person  as  cum  non  habet,  applied  only  to  personal 

partner  in  an  action  for  the  price  of  land  property ;  and  it  was  also  thought  neces- 

sold  to  the  ostensible  partner  alone,  the  ssiy  to  provide  against  sunrivorship  in 

court  said,  "  the  law-merchant  does  not  the  imrtnership  articles.    Jeffreys  v,  Snell, 

extend  to  speculations  in  land;"  and  it  1  Yt^rn  917 
was  formerly  considered  in  England  that 
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*  868    weaker  *  influence  of  precedent  and  prescription  and  the 

greater  facility  of  change.  This  reason,  however,  applies  to 
the  whole  body  of  our  law.  The  other  applies  peculiarly  to  this 
topic.  It  is,  that  land  is,  with  tis,  vastly  more  a  matter  of  mer- 
chandise than  in  England.  It  is  every  day's  practice  for  individ- 
uals and  pnrtnerships  to  engage  in  business,  of  which  the  principal 
and  sometimes  the  only  element  is  trade  or  speculation  in  land.  (6) 
There  is  nothing  to  make  this  illegal,  or,  within  proper  bounds, 
impolitic  or  undesirable.  At  all  events,  the  law  recognizes  it,  and 
must  take  charge  of  it  as  of  all  other  social  or  business  move- 
ments. Questions  to  which  such  business  as  this  gives  rise  not  only 
come  before  our  courts  with  great  frequency,  and  demand  for  their 
settlement  well-considered  and  well-established  principles,  but  they 
come  in  such  a  form  as  to  compel  important  modifications  of  the 
technical  law  of  real  estate,  (^c) 

It  must  be  obvious  that  these  questions  connect  themselves  with 
many  others.  But  the  remaining  influence  of  the  peculiar  law  of 
real  estate  —  an  influence  which  must  remain  until  our  whole 
system  of  law  is  changed  by  legislative  authority  —  imparts  to  all 
the  details  of  this  subject  a  character  peculiar  to  them  and  com- 
mon to  them  all ;  ((f)  and  it  is  thought  best  to  gather  under  one 
head  all  that  the  law  and  practice  of  our  American  courts  have  to 
say  about  the  real  estate  of  a  partnership. 

SECTION   II. 

WHEN  AND  BT  WHAT  MEANS  BEAL  ESTATE  BECOMES  PARTNEBSHXP    FROFBST7. 

The  general  rule  is  undoubtedly  this :  Real  estate  pur- 

*  864    chased  *  for  partnership  purposes,  and  appropriated  to  those 

(6)  ThiB,  after  lome  doubts,  see  Pitts  v.  Boozer,  id.  690 ;   In  re  Wairen,  DaTeb, 

Waugh,  4  Mass.  424,  Blake  v.  Nutter,  19  820.    And  in  England,  Dale  v,  Hamilton, 

Me.  16 ;  Coles  t;.  Coles,  16  Johns.  169,  in  6  Hare,  869 ;  Darby  v.  Darby,  8  Drewry, 

cases  occurring  before  courts  of  law,  was  496. 

early  recognized  in  this  country.     See  (c)  Dudley  v.  Ilttlefleld,  21  Me.  418; 

Dudley  v.  Littiefleld,  21  Me.  418;  Fall  Coster  v.  Clarke,  8  Edw.  Ch.  288;  Daiby 

Biyer  Whaling  Co.  v.  Borden,  10  Cush.  v.  Darby,  8  Drewry,  496;   Dilworth  v. 

469 ;  Black  v.  Black,  16  Ga.  446 ;  Gray  v,  Mayfield,  86  Biiss.  40 ;  Brady  v.  Calhoun, 

Palmer,  9  Cal.  616;  Smith  v,  Jones,  12  1  Penn.  140;  Woodbridge  v,  WiUdns,  8 

Me.  887  ;  Ludlow  v.  Cooper,  4  Ohio  State,  How.  BiGss.  860 ;  Markham  o.  Merrett,  7 

1 ;  Coster  v.  Clarke,  8  Edw.  Ch.  288 ;  Pat-  How.  Miss.  487. 

terson  v.  Grace,  10  Ala.  444;  Rowland  v.  {d)  Btepo&t,  iectioo  8d  of  thia  diaptar. 
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purposes,  and  paid  for  by  partnership  funds,  becomes  partnership 
property,  (e)  Nor  does  it  seem  to  be  material  in  what  manner, 
or  by  what  agency,  the  land  is  bought,  or  in  what  name  it  stands.  (/) 
It  may  be  conveyed  to  all  the  partners  as  tenants  in  common,  and 
this  perhaps  is  the  usual  and  the  best  way ;  (jf)  or  to  one  or  more 
of  the  partners  in  trust  for  the  whole  partnership,  and  this  is  not 
imcomm'on  ;  (K)  or  to  a  stranger  under  a  similar  trust,  and  this  is 
sometimes  although  not  often  done,  (i)  Nor  is  it  necessary  that 
the  trust  should  be  expressed ;  for,  however  proper  and  expedient 
this  is,  yet  if  the  trust  be  wholly  omitted  and  have  no  existence  on 
record  the  law  will  sometimes,  (/)  and  equity  always,  supply 

{e)  Dyer  v.  Clark,  6  Met.  562 ;  Howard  100 ;  Dnpuy  v,  Learenworth,  17  Cal.  262 ; 

V.  Priest,  id.  682 ;  Bnniaide  v.  Merrick,  4  Bofihm  v.  Buf[\2m,  49  Me.  108 ;  Moran  v. 

Met  687;    Delmonioo   v.  Guillaume,  2  Palmer,  18  Mich.  867 ;  North  Penn.  Coal 

Sandf.  Ch.  886;   Buchan  v,  Sumner,  2  Co.'i  Appeal,  46  Pemi.  181;   Willis  v. 

Barb.  Ch.  166, 197;  Duhring  o.  Duhring,  Freeman,  86  Vt  44;  Fowler  v.  Bailej, 

20  Misso.  174 ;  MaUock  i;.  MaUock,  6  Ind.  14  Wis.  126. 

403 ;  Patterson  v.  Blake,  12  id.  486 ;  Daris  {/)  Gilchrist,  C.  J.,  in  Jarris  v.  Brooks, 

V.  Christian,  16  Gratt.  11 ;  Pierce  v.  Trigg,  7Fo6t.  87, 67 ;  Dyer  v.  Clark,  6  Met  662 ; 

10  Leigh,  246 ;  Jones  v.  Neale,  2  Patton  &  Howard  v.  Priest,  id.  682 ;  Pngh  o.  Cur- 

H.  889;   Lacy  v.  Waring,  26  Ak.  626;  rie,  6  Ala.  446. 

Andrews  v.  Brown,  21  id.  487 ;  Owens  v.  {g)  Dyer  v.  Clark,  6  Met  662;  Howard 

Collins,  28  id.  887 ;  Pngh  v,  Carrie,  6  id.  v.  Priest,  id.  682.    See  Collnmb  v.  Read, 

446;  Tillingfaastt;.  Champlin,4R.  L178;  24KT.606;  and  as  in  many  States  joint 

Buckley  v.  Buckley,  11  Barb.  48;  Blake  tenancy  is  abolished  by  statute,  deeds  to 

V.  Nutew,  19  Me.  16 ;  Holland  v.  Fuller,  the  partners,  by  their  indiyidual  names, 

18  Ind.  196,  199 ;  Orerholt's  Appeal,  12  create  at  law,  in  such  States,  an  estate  in 

Penn.  State,  222;  Deloney  v,  Hutcheson,  common. 

2  Rand.  188;  Hunt  v.  Benson,  2  Humph.  (A)  Coster  v.  Oarke,  8  Edw.  Ch.  428 ; 

469 ;  Forde  v.  Herron,  4  Munf.  816;  Good-  McGuire  v.  Ramsey,  4  Eng.  Ark.  418. 

bum  V.  Sterens,  6  Gill,  1 ;  Sigoumey  o.  (t)  Per  Gilchrist,  C.  J.,  in  Jarris  v. 

Munn,  7  Conn.  11 ;  Jarris  v.  Brooks,  7  Brooks,  7  Fost  87,  67 ;  Moreau  t;.  SaflSi- 

Fost.  87 ;  Cox  v.  McBumey,  2  Sandf.  661 ;  rans,  8  Sneed,  600 ;  per  Story,  J.,  in  Hozie 

Brooke  v.  Washington,  8  Gratt.  248 ;  Peck  v.  Carr,  1  Sumner,  178, 182. 

o.  Fisher,  7  Cush.  886;  Fall  Riyer  Whal-  (j)  The  interference  of  a  common-law 

ing  Co.  V,  Borden,  10  Cush.  468 ;  Sarage  court  in  behalf  of  the  cestui  que  trust  bene- 

V.  Carter,  9  Dana,  406,  410,  411.    These  fidally  interested  in  the  partnership  real 

cases  maintain  the  general  proposition  in  estate,  is  ordinarily  only  indirect  and  to  a 

America.      So  in   England,  Phillips  v.  limited  extent;  as  in  the  case  of  a  leyy  on 

Phillipa,  1  Mylne  &  K.  649 ;  Houghton  o.  execution  of  a  prirate  creditor.    This  it 

Houghton,    11    Sim.    491 ;     Townshend  does  in  pursuance  of  a  rule  sometimes  as- 

V.  Deraynes,  Montagu  on  Part  App.  96.  sorted  in  equity,  that  upon  such  leyy  only 

And  see  Roper  on  Hush.  &  W.,  Jac  ed.  the  separate  interest  of  the  debtor  can  be 

846,  n. ;  Broom  v.  Broom,  8  Mylne  &  E.  sold ;  and  it  gires  effect  to  this  rule  by 

448 ;   Morris  v.  Barrett,  8  Younge  &  J.  rendering  the  sheriff  liable  in  trorer  or 

884.    See,  also,  Kendall  o.  Rider,  86  Barb,  trespass  if  he  sell  more  than  this ;  or  by 
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*865  this  *want,  and  treat  the  ownership  as  a  distinct  trust, 
if  only  the  trust  exist  and  is  capable  of  proof,  and  the  land 
be  in  fact  and  substance  partnership  property.  We  consider  it  an 
established  rule  in  equity  that  any  party  holding  the  legal  title  to 
land,  however  it  may  have  come  to  him,  will  be  held  as  trustee  for 
the  partnership,  if  it  be  certain  that  the  land  was  in  fact  a  part 
of  their  joint  property  as  partners.  (Jc)  But  although  it  be  held  in 
the  joint  name  of  two  or  more  persons,  if  there  be  no  proof  that  it 
was  purchased  with  partnership  funds  for  partnership  purposes,  it 
will  be  considered  as  held  by  them  as  joint-tenants,  or  tenants 
in  common ;  and  if  they  are  copartners  in  the  ownership  of  the 
land,  the  partnership  as  to  that  will  be  terminated  by  a  sale  of 
the  land,  excepting  so  far  as  the^proceeds  are  needed  for  the  debts  of 
the  partnership.  (ArA;) 

We  consider  that  the  three  elements  we  have  above  stilted  must 
unite,  in  order  to  make  the  real  estate  necessarilt/  partnership 
property.  (I)  For  if  it  be  not  purchased  for  partnership  purposes, 
and  even  if  it  be  paid  for  by  partnership  funds,  and  is  in  fact  ap- 
propriated to  the  purposes  of  the  partnership,  it  is  very  possible 
that  one  partner  is  the  owner  of  it,  and  is  to  be  charged  with  its 
value  on  the  books,  and  credited  with  fair  compensation  for  its 
use.  Such  a  fact  may  be  proved ;  but  it  will  not  be  presumed,  (m) 
So  if  not  paid  for  by  partnership  funds,  then  it  is  probably  his 

suspending  j advent  to  await  the  result  {kk)  Thompson  v.  Bowman,  6  Wallace, 

of  a  pending  suit  in  equity,  as  in  Peck  v.  816. 

Fisher,  7  Gush.  886 ;  or  in  some  such  in-  (/)  Whether  real  propertj  shall  become 

direct  mode.    For  a  stay  of  sale,  resort  partnership  stock  or  not  is  a  question  of 

must  be  had  to  chancery  to  obtain  an  in-  intention.  .  Per  Story,  J.,  in  Hozie  v. 

junction.     And  in  most  other  cases  pro-  Garr,  1  Sumner,  188 ;  also  see  Fall  Rirer 

tection  for  this  trust  must  be  sought  in  Wlialing  Go.  v.  Borden,  10  Gush.  462. 

equity.  But  this  intention  may,  so  £ur  as  all  daim- 

{k)  Such  a  trust  is  necessarily  implied  ants,  except  bond  fdt  purchasers  without 

in  &yor  of  the  partnership  where  the  prop-  notice,  are  concerned,  be  hdd  suffidentij 

erty  has  been  made  partnership  proper^  established  if  the  purchase  is  made  with 

under   the   limitations    above ;    that  is,  partnership  ftmds,  even  without  intended 

bought  with  partnership  funds  for  partner-  or  actual  use  for  partnership  purposes, 

ship  purposes,  and  employed  for  such  pur-  unless  an  express    agreement    appeal*, 

poses.    See  Dyer  v.  Glark,  5  Met.  562 ;  Testing  the  beneficial  as  well  as  the  legal 

Pugh  V.  Gurrie,  6  Ala.  446 ;   Morris  v.  interest  in  the  grantee  or  grantees  in  tiie 

Barrett,  8  Younge  &  J.  884;   Owens  v.  deed.    Smith  v.  Smith,  6  Ves.  189;  Hunt 

Gollins,  28  Ala.  887.    The  doctrine  rests  v.  Benson,  2  Humph.  469. 

on  the  broad  foundation  of  a  resulting  (m)  Smith  v.  Smith,  5  Yes.  189 ;  Hunt 

trust  v.  Benson,  2  Humph.  459. 


CH.  XI.]  OF  THB  REAL  ESTATE  OF  PABTNEBSHIP.  379 

property  who  does  pay  for  it,  whatever  use  he  permits  to  be  made 
of  it.  (w)  And  if  not  appropriated  to  the  purposes  of  the  partner- 
ship, however  purchased  and  paid  for,  it  is  possible  that  the  firm, 
perhaps  changing  their  intention,  from  the  unfitness  of  the  estate 
for  their  use  or  for  any  other  reason,  had  agreed  that  it  should 
be  his  alone  who  uses  it,  and  that  he  should  pay  the  fi^m  for  it  in 
some  way.  (o)  Indeed,  it  might  be  said  that  even  if  real 
estate  be  *  purchased  for,  used  for,  and  paid  for  by  the  firm,  *  866 
it  may  still  be  shown  not  to  be  partnership  property.  This 
is  not  impossible ;  but  the  strongest  proof  would  be  required  of  a 
thing  in  its  nature  so  improbable. 

This  is  one  of  those  questions  which  must  be  determined  alto- 
gethei!  from  the  intention  of  the  parties.  -  It  is  impossible  for  a 
partnership,  as  such,  to  hold  the  legal  title  of  real  estate.  Only 
a  person  can  do  this  ;  and  a  corporation  only  because  it  is  a  per- 
son in  law ;  but  this  a  partnership  is  not.  On  the  other  hand,  a 
partnership  may  own,  in  equity,  real  estate,  without  the  least 
reference  to  the  legal  title,  it  being  of  no  importance  who  holds 
it  or  how  he  came  by  it,  excepting  so  far  as  these  facts  express  or 
reveal  the  intention  of  the  partnership.  (^)  If  by  that  intention, 
the  property  is  treated  by  them  and  considered  by  them  as  part- 
nership property,  whether  the  intention  be  expressly  declared 
and  agreed  by  the  partners,  or  only  inferred  from  circumstan- 
ces which  do  not  admit  of  any  other  equally  reasonable  and  satis- 
factory explanation,  then  it  will  be  treated  as  partnership  property. 

(fi)  Marvin  v,  TrambuU,  V9'right,  886 ;  Buckley,  11  Barb.  48 ;  public  houses  and 

Owens  9.  CoUins,  28  Ala.  887 ;  Wheatley  lands  bought  hy  brewers,  Phillips  v.  Phil- 

V.  Calhoun,  12  Leigh,  264.  lips,  1  Mjhie  &  E.  649 ;  Morris  v.  Barrett, 

(o)  See  Fall  River  V9'haling  Go.  v.  Bor-  8  Tounge  &  J.  884. 
den,  10  Gush.  458.    For  cases  where  land       (p)  In  Markham   v.  Menitt,  7  How. 

wasboughtforspecialpurposes,  see,  where  Miss.  487,  it  was  said  obiter  by  Sharkey, 

the  estate  was  bought  for  the  purpose  of  C.  J.,  that  taking  a  deed  as  tenants  in 

supplying  earth  under  a  contract,  Moreau  common  might  be  hdd  a  partition  of  the 

o.  Saffimins,  8  Sneed,  695;  to  build  a  fur-  joint  fund ;  but  see,  per  Story,  J.,  in  Hoxie 

naoe    on,  Bidgway's  Appeal,  15    Penn.  v.  Gair,  1  Sumner,  188,  that  that  circum^ 

State,  177 ;  for  glass  works,  McDermot  v.  stance  was  as  evidence  of  intention,  per  m, 

Laurence,  7  8.  &  R.  488 ;  to  build  a  hotel  very  slight  and  never  decisive.    See  Wil- 

on,  Brownlee  v.  Allen,  21  Misso.  128 ;  fbr  son  v.  Hunter,  14  Wis.  688 ;  where  one  of 

stores  for  merchants.  Dyer  V.  Glark,  5  Met  the  partners  who  had  not  the  legal  title 

562 ;  for  other  purposes.  Mattock  v.  Mat-  mortgaged  land,  and  it  was  hdd  good, 

tock,  5  Ind.  408 ;  Roberts  v,  McGarty,  9  against    subsequent    mortgagees,     with 

id.  16;  Evans  v,  Gibson,  29  Misso.  228;  notice.     And  see  Howell  v.  Howell,  16 

Qreen  v.  Green,  1  Ohio,  244 ;  Buckley  v.  Wis.  55. 
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SECTION    IIL 

ft 

HOW  COURTS  OF  LAW  TBEAT  THB  BEAL  ESTATB  OF  A  PABTNKRSHIP. 

In  some  of  our  States,  courts  of  law  sit  also  as  courts  of  equity ; 
in  some  they  are  authorized  to  some  extent  to  apply  the  rules 
of  equity,  while  sitting  as  courts  of  law;  and  in  some 
*  867  they  have,  *  from  a  kind  of  necessity,  taken  to  themselves 
this  power,  and  applied  equity  principles  to  such  questions 
as  those  we  have  to  consider.  At  the  same  time,  the  distinction 
is  obvious  and  certain  between  the  principles  of  law  -and  their 
operation,  and  the  principles  of  equity  and  their  operation.  And 
this  distinction  in  some  form  or  other  is  usually  preserved,  even 
by  courts  that  administer  both  principles.  We  shall  speak  of 
them  as  entirely  distinct. 

In  England  t^e  legal  title  to  real  estate  in  respect  to  transfer 
and  conveyance  is  entirely  distinct  from  that  of  personal  estate ; 
in  respect  to  inheritance,  it  is  also  different,  both  in  form  and  in 
substance ;  in  respect  to  devises  it  is  different,  but  less  so,  practi- 
cally, than  in  reference  to  the  other  two.  In  this  country  the  law 
of  real  estate  is  even  more  distinct  from  that  of  personal  than  in 
England,  in  respect  to  conveyance,  owing  to  our  excellent  and 
universal  system  of  record  ;  but  in  regard  to  inheritance  the  dif- 
ference is  formal  only,  the  same  persons,  in  nearly  all  instances, 
taking  realty  who  would  take  personalty,  though  by  a  different 
title  and  process,  (q) 

We  should  infer,  therefore,  that  here  as  well  as  there  the  law 
would  pay  the  utmost  regard  to  title  by  deed  and  record.  And 
this  is  always  so.  Thus,  no  partner  or  partners  can  convey  any 
interest  or  title  in  or  to  real  estate,  not  held  of  record  in  their 
names,  although  it  is  partnership  property  beyond    all    ques- 

(q)  In  Daris  v.  Christian,  16  Gratt  11,  hdd,  that  the  oonyenion  of  real  propei^ 

a  bill  was  filed  for  a  share  accmed  to  the  into  personal  was  equitable  only ;  bat  tiie 

complainant  as  husband  of  the  daughter  precise  question  was  not  definitely  decided, 

of  a  partner  deceased,  and  one  question  Per  Sharkeyi  C.  J.,  in  Markham  v.  Memtt, 

was,  whether  she  took  such  share  as  real  7  How.  ICiss.  487.  See  Bradbuiy  v.  Baniea, 

or  personal  property ;  and  so  whether  the  19  Gal.  120,  as  to  the  right  of  one  partner 

complainant  acquired  the  property  abso-  to  buy  another's  interest  in  the  real  estate 

lutely  as  personal,  or  only  a  lifo  interest  of  the  partnership, 
therein,  as  tenant  by  curtesy;  and  it  was 
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tion.  (r)  And  in  all  action  at  law,  no  person  can  appear  and 
rest  upon  his  title,  as  plaintiff  or  defendant,  if  the  title  bj  deed 
on  which  he  rests  is  in  some  one  else.  («)  And  this  is  true  of 
title  by  inheritance  also.  We  apprehend  that  some  of  our 
courts  might  find  a  way  to  dispose  of  this  *  title  at  law,  as  *  368 
it  would  be  done  in  equity ;  but  it  would  be  difficult  to  do 
this,  and  wherever  equity  powers  could  be  exercised,  it  would  be 
unnecessary.  We  should  say,  therefore,  that  at  law,  the  real 
estate  of  a  partnership  would  pass  to  the  legal  heir  by  inheritance ; 
that  is,  to  the  legal  heir  or  heirs  of  him  or  them  in  whom  was  the 
legal  title.  (Q  And  that  it  would  also  pass  by  devise  of  the  legal 
holder,  although  here  courts  of  law  might  perhaps  take  a  wider 
liberty  than  in  the  case  of  inheritance. 

In  like  manner  the  peremptory  provisions  of  the  Statute  of 
Frauds  would  apply ;  and  even  equity  would  feel  itself  obliged  to 
pay  some  regard  to  them.  Hence,  if  a  partnership  were  formed 
even  to  trade  in  lands,  and  for  nothing  else,  the  lands  when  bought 
must  not  only  have  an  owner  by  legal  title,  and  pass  solely  from 
him  and  solely  by  a  legal  title,  but  all  contracts  and  agreements 
between  the  partners  themselves,  as  well  as  between  them  and 
strangers,  for  the  sale  ^'  of  lands,  tenements,  and  hereditaments, 
or  any  interest  in  or  concerning  them,"  should  be  written  and 
signed,  (t^)  But  on  this  there  are  conflicting  views,  which  we 
shall  consider  in  the  next  section. 

Hence,  too,  at  law,  the  general  rule,  as  to  the  rights  and  liabili- 
ties of  dormant  partners,  is  said  not  to  apply  to  partnerships  for 


(r)  Jackson  v,  Stanford,  19  Ga.   14 ;  v.  Brown,  21  Ala.  487 ;  Davis  v.  Christian, 

where  one  partner  holding  nnder  a  con-  16  Gratt.  11. 

Teyance  to  the  partners  hy  their  indiyidual  (u)  Per  Tucker,  J.,  in  Wheatley  v.  Cal- 
names,  attempted  to  convey  the  whole  honn,  12  Leigh,  264 ;  Sergeant,  J.,  in  Hale 
property,  and  the  conveyance  was  IM  v.  Henrie,  2  Watts,  145, 147 ;  Gray  v.  Pal- 
valid,  only  as  to  his  moiety.  See  Whit-  mer,  9  Gal.  616 ;  Patterson  v.  Grace,  10 
man  V.  Boston  &  Maine  R.  R.,  8  Allen,  188.  Ala.  444;  Bbick  v.  Black,  15  Ga.  445. 

(«)  Story,  J.,  in  Hoxie  v.  Carr,  1  Sum-  And  see  Darhy  v.  Darby,  8  Drewry,  495. 

ner,  178, 177, 178 ;  Benfleld  v.  Solomons,  The  case  of  Smith  v,  Bumham,  8  Sumn. 

9  Ves.  76;  Harris  v.  Pollard,  8  P.  Wms.  485,  seems,  from  the  remarks  of  Story,  J., 

848.  to  support  the  same  doctrine,  though  the 

(t)  Pugh  V.  Currie,  5  Ala.  446 ;  Lang  t;.  decision  was  against  the  complainant,  no 

Waring,  25  id.  625 ;  Dyer  v.  Clark,  5  Met.  satisfactory  proof  of  a  partnership,  even 

562 ;  Bumside  V.  Merrick,  4  Met  587 ;  Dil-  by  parol,  being  made  out.    See  arUe,  p. 

worth  V.  Mayfleld,  86  Miss.  40;  Andrews  *7. 
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the  purchase  and  sale  of  land.  Thus,  if  two  are  partners  for  such 
a  purpose,  one  of  whom  is  silent  and  unknown,  and  the  other,  in 
whose  name  the  lands  are  taken  and  transferred,  alone  becomes 
indebted  for  the  price,  it  is  said  that  the  secret  partner  cannot  be 
sued  for  the  price  on  proof  of  his  partnership,  and  that  the  pur- 
chase was  made  and  the  debt  incurred  for  the  partnership,  (t;) 

But  we  have  some  doubt  wliether  these  decisions  do  not  rest 
upon  a  recognition  of  a  difference  between  land  and  personalty 
which  would  not  now  be  made.  The  reasons  which  compel  courts 
of  law  to  regard  the  legal  title  to  land  by  deed  do  not  applj,  or 
certainly  not  with  the  same  force,  to  courts  of  equity.  Nor 
*  369  do  we  *  know  any  among  the  reasons  which  are  held  suffi- 
cient in  such  a  case  to  bind  a  secret  partner  when  discov- 
ered, in  an  ordinary  case  of  partnership,  which  do  not  apply  quite 
as  well  to  a  case  where  land  was  a  part  of  the  partnership  prop- 
erty, (tt?) 

From  the  regard  which  is  necessarily  paid  to  the  legal  title,  it 
follows,  as  we  have  said,  that  no  partner  can  convey  any  real  estate, 
or  any  interest  in  it,  but  he  in  whose  name  it  stands.  Even  equity 
cannot  dispense  with  this  rule.  By  the  American  law  and  prac- 
tice, all  title  to  land  must  be  traced  along  an  unbroken  chain  of 
record.  At  every  step  it  must  be  legal  title ;  passing  by  legal  con- 
veyance, from  him  who  has  it,  to  one  capable  of  taking  it. 

SECiTION  IV. 

HOW    TmS    REiX    ESTATE    OF    A    PABTNEBSmP   IS    TREATED    IN    EQUITT. 

1.  How  far  it  is  Regarded  as  Personal  Estate. 

On  this  point  the  conflict  of  authorities  renders  it  difficult  to 
lay  down  a  positive  and  certain  rule.     We  think,  however,  that 

(v)  Pitts  V.  Waugh,  4  Mass.  424 ;  cited  ships  being  now  imiversally  admitted  at 

and  followed  in  Gray  v.  Palmer,  9  CaL  616.  common  law  —  it  miist  be  considered  OTer- 

(w)  Though  the  case  of  Pitts  v.  Waugh  ruled  by  the  current  of  later  authority; 
is  usually  considered  sound,  as  being  and  the  rule  that  a  dormant  or  secret  part- 
merely  at  la^,  —  see  Fall  Riyer  Whaling  ner  of  a  land  company  cannot  be  chai^ged, 
Co.  V.  Borden,  10  Gush.  485, — yet,  so  fiur  would  seem  now  to  rest  upon  feeble  rea- 
as  it  was  rested  by  the  court  on  the  sons.  In  Thorn  v.  Thorn,  11  Iowa,  146,  it 
ground  of  an  impossibility  to  have  a  part-  was  held  that  the  Statute  of  Frauds  did 
uership  dealing  in  land, — such  partner-  not  apply  to  land  held  in  partnership. 
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there  is  a  difference  between  the  practice  of  the  English  equity 
courts  and  our  own ;  and  this  difference  can  be  delSiied  and  ex- 
plained, and  the  decided  tendency  if  not  the  established  rule  of 
the  courts  of  each  country,  be  ascertained. 

The  older  authorities  in  England  are  opposed  to  any  recogni- 
tion of  real  property  as  a  part  of  the  partnership  stock,  and  the 
later  have  ^yielded  to  the  pressing  necessity  for  this  acknowledg- 
ment, slowly  and  imperfectly.  It  was  not  until  quite  recently, 
that  it  has  been  AiU  and  complete ;  and  now  it  is  carried  farther 
in  England  than  it  is  here.  We  suppose  the  rule  of  those  courts 
to  be  well  expressed  thus :  '^  All  property,  whatever  be  its 
nature,  *  purchased  with  partnership  capital  for  the  purposes  *  370 
of  partnership  trade,  is  and  continues  to  be  partnership 
capital,  and  has,  to  every  intent,  the  quality  of  personal  es- 
tate." (a;)  These  two  last  clauses  are,  it  will  be  noticed,  quite 
distinct.  It  is  one  thing  to  say  that  such  real  estate  shall  be  con- 
sidered, in  every  respect,  partnership  property,  and  another  thing 
to  add  that  it  has  to  every  intent  the  quality  of  personal  estate. 
It  is  the  first  thing  only,  we  suppose,  which  the  American  courts 
say  and  the  English  courts  say  that  and  then  add  the  latter. 

There  are  two  reasons  for  this  English  rule.  One  is,  that  the 
reluctance  to  admit  real  estate,  as  by  any  possibility  part  of  the 
partnership  capital,  arose  from  the  feeling  that  only  personal  prop- 
erty could  be  thus  held ;  and  therefore  when  it  became  obvious  that 
real  estate  must  be  acknowledged  as  part  of  the  partnership  prop- 
erty, it  seemed  as  if  this  was  in  fact  calling  it  personal  property. 
The  other  reason  is  more  substantial  and  probably  more  operative. 
The  law  of  inheritance  is  such,  in  England,  that  where  a  partner  in- 

(x)  Mr  BiBset,  in  his  treatise  on  the  Law  condnsions  were  drawn,  would  seem  to  be 

of  Partnership,  after  a  review  of  all  the  overruled  by  Essex  v.  Essex,  20  Beav. 

cases  up  to  his  time  (1847),  concludes,  442,  and  Darby  v.  Darby,  8  Drewry,  495. 

among  other  things,  that "  real  estate,  pur-  See  Bell  v.  Phyn  7  Ves.  458,  and  Ripley 

chased  with  partnership  property,  but  not  v.  Waterworth,  id.  425.    In    the   latter 

for  partnership  purposes,  is  not  converted  case,  the  whole  law  on  this  point  was 

into  personalty ;    and  that,  though  part-  elaborately    considered,    and    the  Vice- 

ners  purchase  with  partnership  funds  the  Chancellor  held,  after  reviewing  all  the 

equity  of  redemption  of  mortgages  devised  authorities,  that  all  real  estate  which  was 

to  them,  the  equity  of  redemption  follows  added  to  the  partnership  stock,  in  what- 

the  mortgage,  and  does  not  become  part-  ever  way  acquired,  becomes  converted  ab- 

nership  property."    But  the  cases  of  Ran-  solutely  into  personal  property.    See  Bon- 

dall  V.  Randall,  7  Sim.  271,  and  Cookson  ner  v,  Campbell,  48  Penn.  St.  286. 
V.  Cookson,  8  Sim.  529,  from  which  these 
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tended  that  his  real  estate  should  be  partnership  stock,  and  so  treat- 
ed in  all  respects,  injustice  would  be  done  by  treating  it  so  until  the 
partnership  account  was  settled  and  terminated,  and  then  restoring 
to  it  its  character  of  real  estate.  For  then  the  heir  would  take  it, 
and  all  the  next  of  kin  would  lose  it;  one  child  would  take  all,  and 
the  rest  none.  If  tlie  father  had  sold  the  land,  and  put  the  money 
into  trade,  all  would  have  shared  it.  And  if  he  had  put  his  land 
into  trade,  and  it  must  be  considered  that  he  in  this  way  made  it 
personal  estate  so  far  as  his  partners  and  the  creditors  of  the  firm 
were  concerned,  it  would  seem  reasonable  that  he  should  be 
considered  as  having  intended  to  impart  to  the  real  estate  the 

character  of  personalty  in  all  respects,  and  just  to  carry  this 
*  871    *  intention  into  effect,  (if)    Hence  it  seems  to  be  the  English 

rule,  and  is  so  stated  in  American  cases  which  refer  to  it, 
that  the  real  estate  of  a  partnership  does  not  go  to  the  heir  of  a 
deceased  partner  or  partners  beneficially  interested  in  it,  but  to  his 
personal  representatives,  (z)  The  following  distinction  might  pos- 
sibly be  taken :  Supposing  three  partners,  one  of  whom  has  the 
legal  title  to  real  estate  which  is  partnership  property,  and  he  dies. 
His  heir  would  be  held  as  trustee  for  two-thirds  of  it  (one-third  to 
each  partner),  but  the  other  third  he  would  hold  as  his  own. 
Whereas,  in  the  same  case,  if  one  of  the  other  partners  who  was 
thus  beneficially,  but  not  by  legal  title,  interested  in  one-third,  had 
died,  the  partner  holding  the  title,  or  his  heir,  would  be  held  as 
trustee,  not  for  the  heir  of  that  deceased  partner  who  had  only  an 
equitable  title,  but  for  his  personal  representatives.  We  appre- 
hend, however,  that  such  a  distinction  would  be  r^arded  as  theo- 
retical only,  if  admitted  at  all ;  and  that  the  English  rule,  for  the 
reasons  we  have  stated,  would  give  to  such  real  estate  the  charac- 
ter and  qualities  of  personal  property,  as  to  all  persons  and  under 
all  circumstances. 


(y)  See  Per  Sharkey,  C.  J.,  in  Mark-  recent  cases  of  Essex  v.  Essex,  and  Dari>7 

ham  V.  Merritt,  7  How.  Miss.  487.  v.  Darby,  ovemiling  the  cases  which  gare 

(z)  This  is  the  conclusion  of  Walworth,  rise  to  the  doubt.    See  cade,  p.  *  870,  n. 

Ch.,  in  Buchan  v,  Sumner,  2  Barb.  Ch.  (x).    So  see  the  same  conclusion  in  Duh- 

199,  200 ;  of  Story,  J.,  in  Hoxie  v.  Carr,  1  ring  v.  Duhring,  20  Misso.  174.    Compare 

Sumn.  178, 184 ;  and  Shaw,  C.  J.,  in  Dyer  with  these  English  cases,  the  recent  case 

V.  Clark,  5  Met.  662, 678 ;  and  though  this  of  Steward  v,  Blakeway,  Law  Bep.  6  £q. 

was  questioned  in  Buckley  v.  Buckley,  11  Cas.  479. 
Barb.  78-76,  yet  that  was  before  the  more 
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In  this  country  the  rule  is  otherwise.  Neither  of  the  reasons 
above  stated  apply  to  us.  There  is  not,  and  we  know  no  reason 
why  there  should  be,  any  reluctance  to  recognize  as  partnership 
property  any  real  estate  which  the  owners  wish  should  be  so  con- 
sidered. And  when  it  has  fulfilled  all  its  functions  as  personal 
property,  in  respect  of  the  partnership,  the  partners,  and  the  cred- 
itors, and  is  no  longer  wanted  for  these,  it  may  now  become  in 
their  hands  who  have  the  legal  title,  real  estate,  and  subject  to  all 
incidents  as  such ;  because  the  same  persons  with  us  take  the  per- 
sonalty and  inherit  the  realty,  and  it  will  be  much  simpler  and 
easier  for  them  to  take  at  once  as  realty  that  which  is  realty.  The 
following,  then,  is  the  American  rule:  Real  estate,  purchased  and 
held  as  partnership  property,  is  so  treated,  in  equity,  and  subjected 
to  all  the  incidents  of  partnership  property.  If  there  be 
death,  *  the  surviving  partner,  whether  he  hold  the  whole  *872 
title,  or  hold  it  in  part,  or  hold  none  of  it,  if  he  be  a  cred- 
itor of  the  partnership,  has  the  same  rights  against  the  real  estate, 
and  only  the  same,  which  any  other  creditor  has.  (a)  But  this 
real  estate  goes  to  pay  the  debts  of  the  partnership,  and  only  after 
they  are  paid  does  it,  or  what  is  left  of  it,  become  the  property  of 
the  partners,  or  their  representatives,  free  from  all  claims ;  and 
then  it  is  divided  between  them  just  as  so  much  money  capital 
would  be.  But  it  then  becomes  at  once  real  estate,  or  rather,  all 
the  incidents  and  qualities  of  real  estate  revive.  This  rule  goes 
upon  the  ground  of  a  trust  imposed  upon  all  who  hold  the  legal 
title,  in  behalf  of  all  partnership  objects ;  and,  that  trust  once  dis- 
charged, the  residue  resumes  its  former  character.  (6) 

(a)  Delaney  v,  Hatcheson,  2  Band.  183 ;  Bank  v.    Myley,  12   Penn.  State,  644 ; 

Gray  v.  Palmer,  9  Cal.  616 ;  Boberts  t;.  Sufliner  v,  Hampson,  8  Ohio,  858 ;  Greene 

McCarty,  9  Ind.  16.    Abbott's  Appeal,  60  v.  Greene,  1  Ohio,  244 ;  Coster  v.  Clarke, 

Penn.  St  284.  8  Edw.  Ch.  428 ;  Lang  v.  Waring,  25  Ala. 

(6)  Dyer  v.  Clark,  6  Met.  662;  Bum-  625;  Jones  v.  Neale,  2  Fatten  &  H.  889; 
side  V.  Merrick,  4  Met.  587 ;  Howard  v.  Banff  v,  Howard,  8  Jones  Eq.  440 ;  Col- 
Priest,  5  id.  682 ;  Peck  v,  Fisher,  7  Cush.  Uns  v.  Warren,  29  Misso.  236 ;  Wesson  v, 
886 ;  Bice  v.  Barnard,  20  Vt.  479 ;  Good-  Washburn  Iron  Co.,  18  Allen,  96 ;  Shearer 
bum  V.  Steyens,  5  Gill,  1 ;  Galbraith  v.  v.  Shearer  (2  Browne),  98  Mass.  107. 
Gedge,  16  B.  Mon.  681 ;  Buckley  v.  Buck-  But,  in  Pierce  v.  Trigg,  10  Leigh,  406,  it 
ley,  11  Barb.  48 ;  Holland  v.  Fuller,  18  was  hdd,  by  Tucker,  J.,  that  the  purchase 
Ind.  195,  199 ;  Mattock  v.  Mattock,  5  id.  of  real  proper^  with  partnership  funds 
408 ;  Buchan  v.  Sumner,  2  Barb.  Ch.  165 ;  and  for  partnership  purposes,  converted  it 
Boyers  v.  Elliott,  7  Humph.  204;  Tilling-  absolutely  into  personalty.  The  court  say  : 
hast  V.  Champlin,  4  B.  I.  178 ;  Lancaster  "  It  ought  to  replace  the  fund  withdrawn 

25 
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2.   Of  Dower  in  such  Real  Estate. 

The  English  rule  would  seem  to  cut  this  off.  (c)  But  in  this 
*  873  '*  country  it  is  quite  well  settled  that  while  dower  yields  to  the 
claims  of  partnership  creditors,  whether  they  are  of  the  firm 
or  strangers,  and  therefore  cannot  be  granted  until  all  the  partner- 
ship debts  are  paid  or  secured,  yet,  when  this  is  accomplished, 
as  the  land  is  treated  in  the  same  way  as  if  it  had  never  entered 
into  partnership  property,  dower  revives,  (jl)  But  the  widow 
should  be  made  a  party  to  any  bill  for  an  account  or  for  a  sale  of 

from  the  personal  estate.    By  placing  it       (d)  Dyer  v.  Clark,  6  Met  662 ;  Howard 

as  stock  in  the  partnership,  the  deceased  v.  Priest,  5  Met.  682;  Coster  v.  Clarke,  8 

eyinced  a  design  to  treat  it  as  personal-  Edw.  Ch.  288 ;  Galhraith  v.  Gedge,  16  B. 

^,  and  it  ought  to  go  accordingly.    The  Mon.  681 ;  Goodbom  v.  Sterens,  6  GHll, 

representatives  of  the  deceased  can  claim  1 ;    Smith  v,  Jackson,  2  Edw.  Ch.  28. 

it  only  as  stock,  and  as  stock  in  trade  it  Thus,  if  the  firm  become  insolrent,  the 

is,  ex  vi  termini,  personal.    And  according-  widow  loses  dower.    Greene  v.  Greene,  1 

ly,  the  widow's  dower  was  denied .  to  her  Ohio,  244 ;  Duhring  v,  Duhring,  20  Misso. 

Ibereout,  although  the   partnership  was  174.    On  the  other  hand,  if  the  property 

solvent    The  court  were  not  unanimous  passes  out  of  the  partnership  to  a  stranger, 

in  this  opinion.    No  other  American  de-  as  he  is  not  privy  to  the  trust,  but  holds 

cision  has,  it  is  believed,  maintained  this  the  estate  discharged  thereof,  the  widow 

doctrine ;  and  the  later  cases  in  Virginia,  can  claim  dower  of  the  vendee,  as  the 

Davis  V,  Christian,  16  Gratt.  11,  and  Jones  holder  of  the  legal  estate ;  nor  can  he 

t;.  Neale,  2  Fatten  &  H.  889,  treat  the  avail  himself  of  the  fact  that  the  land  was 

point  as  doubtful,  a  decision  thereon  being  partnership  property,  as  the  trust  is  wholly 

unnecessary.    See  ante,  p.  *867,  n.  (q),  gone.   Mafkham  r.  Merrett,  7  How.  liOas. 

On  the  other  hand,  dicta  occur  going  to  487.     In  Tennessee,  it  is  held,  that,  in 

sustain  an  absolute  conversion  in  the  case  consequence  of  the  act  abolishing  joiiit 

of  a  purchase  of  land,  under  a  stipulation  tenancy,  stat.  1784,  ch.   22,  land  of  tiie 

for  resale,  made  either  at  the  time,  or  partnership,  bought  with  its  Amds  and 

agreed  upon  in  the  partnership  arti<!les.  used  for  its  purposes,  unless  within  the  ex- 

Ludlow  V.  Cooper,  4  Ohio  State,  1 ;  Buck  ception  in  favor  of  "useful  trade,  Ac,"  will 

V,  Winn,  11    B.  Mon.    820;  Divine   v,  have  eveiy  attribute  of  real  property^  and 

Mitchum,  4  id.  488 ;  Galbraith  v.  Gedge,  descend  to  the  heir,  and  not  go  to  the  pei^ 

16  id.  681,  686 ;  Thayer  v.  Lane,  Walk,  sonal  representatives.  McAllister  r.  Mont* 

Ch.  200;  but  in  none  of  these  cases  is  the  gomery,  8  Hayw.  94 ;  Yeatman  v.  Woods, 

point  decided.    See  Dewey  v,  Dewey,  86  6  Yerg.  20 ;  Piper  v.  Smith,  1  Head,  d8. 

Yt.   666.     As  to  what  joinder  of  inters  In  Virginia,  on  the  other  hand,  it  was  AeU, 

est  is  necessary  to  make  a  partnership  in  in  Pierce  r.  Trigg,  10  Leigh,  406,  that  real 

lands,  see  White  v.  Fitzgerald,  19  Wise,  estate  which  became  stock  was  entirely 

480.  converted  into  personalty,  and  the  widow 

(c)   Houghton  v.  Houghton,    11   Sim.  could  take  no  dower.    But  this  dectsion 

491 ;  Morris  v.  Kearsley,  2  Younge  &  C.  seems  questioned  in  Davis  v.  Christian,' 15 

189.  GraU.  11. 
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the  real  property  to  pay  debts,  (e)     Otherwise  the  purchaser 
might  be  liable  to  the  widow's  claim  for  dower.  (/) 

8.  Of  the  Inheritance,  of  such  MeaVJSatate. 

The  heir  always  takes  the  real  estate  in  order  to  support  the 
legal  title,  and  is  then  held  as  trustee  for  all  those  purposes  to 
which  the  land  must  be  devoted  in  order  to  make  it  effectually 
partnership  property  ;  (^r)  having,  however,  the  right  to  require  that 
the  real  property  shall  not  be  sold  to  pay  debts  until  all  the  per- 
sonal property  is  exhausted.  (K)  When  these  are  all  ful- 
filled, he  then  holds  *  it  discharged  from  claim,  precisely  as  *  874 
if  it  had  never  been  otherwise,  (t)  If  land  be  conveyed  to 
partners,  in  fact  as  partnership  property,  but  in  form  to  them  as 
tenants  in  common,  and  one  dies,  his  heir  becomes  tenant  in  com- 
mon with  the  other  partners.  (/)  Here,  as  before,  he  holds  as 
trustee  for  the  partnership  until  this  trust  is  discharged,  and 
then  for  himself.  And  it  is  said  in  England,  that  in  such  a  case, 
if  the  heir  has  a  beneficial  as  well  as  legal  interest,  dower  would  be 
allowed,  (k)  Here  it  certainly  would  be  as  soon  as  the  estate 
were  cleared  from  all  liability  for  the  debts  of  the  partnership. 

If  lands  are  conveyed  to  partners  in  fact  as  partnership  prop- 
erty, but  in  form  as  joint  tenants,  equity  will  not  permit  any  sur- 
vivorship, but  will  treat  it  as  if  the  grantees  had  held  it  as  tenants 
in  common.  (J) 

There  seems  to  be  some  disposition  in  England  to  make  some 

(e)  Pagh  V.  Currie,  5  Ala.  446.  (J)  See  preceding  notes. 

{/)  Thus,  in    CollinB   v.  V7arren,    29       (k)  See  ante,  notes  (h),  (i). 
liisso.  286,  as  this  was  not  done,  the  but-       (/)  This  equitable  interference  is  more 

Tiror  was  not  allowed  to  recover  from  the  usual  in  England  than  in  this  country 

widow,  in  an  action  of  ejectment,  more  Broom  v.  Broom,  8  Mylne  &  E.  448 

than  an  undivided  moiety  of  the  real  es-  Morris  t;.  Eearsley,  2  Younge  &  C.  189 

tate.  Houghton  v.   Houghton,  11    Sim.  491 

{g)  See  ante,  p.  *  868,  note  (c) ;  p.  *  868,  Fereday  v.  Wightwick,  1  Buss.  &  M.  45 

note  (t),  as  the  statutes  of  most  of  the  United 

(A)  Lang  v.  Waring,  26  Ala.  626.    So  States  have  changed  joint  tenancies  into 

the  heirs  must  be  partie»  when  a  sale  is  what  are  practically  tenancies  in  common, 

sought  ibr  payment  of  firm  debts.    Fngh  by  abolishing  the  right  of  surviyorship. 

V.  Currie,  6  Ala.  446 ;  Lang  v.  Waring,  26  See  1  Washburn  on  Real  Property,  408, 

id.  626 ;  Andrews  v.  Brown,  21  id.  487.  where  the  several  State  statutes  are  re- 

*  (t )  Dyer  v.  Clark,  6  Met.  662.  &ee,  also,  ferred  to  at  length.   The  American  courts 

preceding  note,  and  cases  cited.  generally  have  declared  the  same  equita- 
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distinction  between  lands  bought  by  partnership  funds  for  partner- 
ship purposes,  and  those  which  are  devised  to  partners  for  the 
same  purpose,  (m)  We  doubt,  however,  whether  it  would  be  car- 
ried out  and  fully  applied  in  England.  If  a  father,  for  example, 
having  two  sons  who  were  partners,  devised  to  them  lands  either 
as  tenants  in  common  or  as  joint  tenants,  but  certainly  as  partners 
and  for  partnership  purposes,  we  think  equity  would  use  the  legal 
title  for  partnership  purposes  in  the  same  manner  as  if  it  had  been 
bought  by  the  partners  and  paid  for  by  money  bequeathed  to 
them.     We  are  quite  confident  such  would  be  the  rule  in  this 

country,  (n) 
*  875  *  It  has  been  held  in  England,  where  mortgages  were  de- 
vised to  partners  and  they  bought  the  equities  of  redemption, 
thus  completing  title  in  themselves,  the  land  was  not  partnership 
property,  nor  to  be  treated  as  personal  property.  The  case  was 
perhaps  well  decided  on  its  facts,  (o)  But  we  believe  no  rule 
exists  in  England,  and  certainly  none  in  this  country,  that  real 
estate  so  acquired  should  not  be  considered  partnership  property, 
if  it  was  intended  so  to  be,  and  was  so  treated,  by  the  parties 
interested. 

4.    Of  the  Right  of  Creditors  of  the  Firm  to  its  Reed  Estate. 

This  right  whenever  it  arises,  as  will  be  inferred]  from  what  has 
been  said,  is  the  same  as  it  is  to  the  personal  estate  of  the  partner- 
ship. But  it  must  be  worked  out  by  the  power  of  equity  to  hold 
the  legal  owner  as  trustee  for  those  who  are  beneficially  inter- 
ested. A  question  of  some  importance,  at  least  in  this  country 
arises,  as  to  when  the  creditors'  right  to  real  estate  may  be  en- 
forced. It  is  this :  Have  the  creditors  of  a  firm,  in  equity,  under 
all  circumstances  the  same  right  to.  the  real  estate  that  they  have 

ble  rule.    Delanej  v.  Hutcheson,  2  Rand.  v.  Merrick,  4  id.  637 ;  Howard  v.  Priest,  5 

188;   Thayer  v.  Lane,  Walk.   Ch.  200;  id.  582. 

Dyer  v.   Clark,  6  Met.   662;  Sumner  v,  (o)  Phillips  v.  Phillips,  Biaset  on  Part 

Hampson,  8  Ohio,  828;  Duhring  v.  Duh-  60.    This  case  has  not  been  questioned  in 

ring,  20  Misso.  174 ;  Evans  v.  Gibson,  29  any  decision  that  we  are  aware  of,  and  ia 

id.  286 ;  Carlisle  v.  Mulhern,  19  id.  66.  recognized  by  Mr.  Lindley,  Law  of  Part., 

(m)  Phillips  V.  Phillips,  as  stated  in  Bis-  pp.  668,  654,  though,  it  seems,  with  some 

set  on  Part.  60.  hesitation ;  and  it  is  certainly  against  the 

(n)  Dyer  v.  Clark,  6  Met  662;  Bumside  broad  rules  given  by  him  as  the  result  of 

the  English  authorities. 
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to  the  personal  estate  of  the  firm ;  or  have  thej  only  a  right  to 
resort  to  the  real  estate  if  the  personal  estate  prove  to  be  insuffi- 
cient to  pay  the  debts  ?  The  difierence  might  be  a  very  important 
one  in  this  country ;  so  far  at  least  as  dower  is  concerned.  It 
might,  indeed,  be  for  the  interest  of  the  heir  to  have  the  land  of  a 
partnership  appropriated  in  the  first  place  to  pay  the  debts.  If  the 
firm  were  insolvent,  it  would  make  no  difierence.  (^p)  If  not,  the 
heirs  would  lose  the  land,  but  would  save  from  the  surplus  of  per- 
sonal just  as  much  as  they  would  lose  in  the  land,  and  would  take 
it  free  from  the  encumbrance  of  dower.  But  in  such  a  case  a 
court  of  equity  applied  a  similar  rule  to  that  which  obtains  in  the 
settlement  of  an  estate  of  a  deceased  person.  (^)  The  per- 
sonal *  estate  is  applied  to  the  payment  of  debts  in  the  *  876 
first  place ;  if  that  be  exhausted  and  insufficient,  then  so 
much  of  the  real  estate  is  so  applied  as  may  be  necessary.  And 
BO  it  is  in  case  of  partnership ;  and  therefore  the  whole  real  estate 
of  a  partnership,  if  none  of  it  were  wanted  for  payment  of  debts  or 
partners'  shares,  would  be  as  unaffected  in  equity  as  at  law ; 
and  if  part  of  it  were  so  wanted,  that  part  only  would  be  treated  as 
personal  property,  leaving  the  residue  untouched,  (r) 

5.  Of  the  Right  and  Power  of  the  PartiMrs  as  to  the  Real  JEstate 

of  the  Partnership, 

This  seems  to  be  in  equity,  entire  and  complete  so  far  as  the 
payment  of  debt  goes,  and  after  that  payment,  so  far  as  the  ad- 
justment of  the  mutual  claims  or  balances  of  the  partners  is  con- 

(p)  But  see,  in  Lang  i^.  Waring,  26  Ala.  (r)  In  case  of  dissolution  by  the  death 

625,  that  the  heirs  are  not  cut  off  from  all  of  a  partner  holding  title  to  the  firm's  real 

defence,  even  by  insolvency  of  the  firm.  estate,  neither  the  snrylTor  nor  the  part- 

iq)  The  doctrine  of  marshalling  assets  nership  creditors  can  claim  the  aid  of  a 

will  always  he  applied  in  cases  where  the  court  of  equity  to  compel  the  widow  and 

aid  of  equity  is  claimed  to  reach  a  ftmd,  heirs  to  release  their  rights,  until  the  per- 

by  one  who  has  recourse  to  two  funds  in  sonal  assets  are  exhausted.    Lang  v,  Wa- 

the  same  right ;  that  is,  the  creditor  will  ring,  25  Ala.  625,  correcting  Andrews  v, 

be  compelled  to  resort  to  that  fund  which  Brown,  21  id.  487.    As  to  the  right  of 

he  alone  has  recourse  to,  and  exhaust  it,  partnership  creditors,  when  the  real  assets 

before  he  can  sutject  the  other  to  his  de-  are  requisite  to  a  full  satis&ction  of  their 

mand.    Adams'  £q.  271,  274,  and  cases  debts,  to  call  upon  the  heirs  and  widow  to 

dted;   Bardwell  v,  Perry,  19  Vt.  292;  convey  and  release  their  rights,  through 

and  generally  cases  dted  ante,  p.  *  858,  note  the  medium  of  assent  to  a  sale  by  the  sur- 

(n).  vivor,  see  Sumner  v.  Hampson,  8  Ohio, 
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cerned.  (5)  But  there  is  a  limitation  as  to  the  power  of  a  partner 
over  this  real  estate,  which  would,  we  think,  be  applied  in  this 
country  as  it  is  in  England.  It  is  simply  this :  No  partner,  and  no 
proportion  of  the  partners,  can  sell  or  transfer  the  real  estate  of 
the  firm  —  outright  for  money,  or  by  way  of  mortgage  to  secure 
a  debt,  or  to  assignees  in  trust  for  debts  —  without  the  consent 

and  authority  of  the  other  partners.  On  the  first  point, — 
*  377    that  he  *  who  happens  to  have  the  legal  title,  cannot  sell  the 

real  estate  without  the  consent  and  authority  of  the  rest,  so 
as  to  give  title  to  a  grantee  having  notice,  —  we  are  quite  sure  that 
must  be  the  law.  And  if  he  make  a  mortgage  to  secure  a  debt, 
or  an  assignment  in  trust  for  creditors,  by  which  the  legal 
title  would  pass,  it  seems  that  equity  will  not  sustain  the  transac- 
tion, even  supposing  it  free  from  the  taint  of  fraud,  (t)  It  would 
seem,  therefore,  that  the  power  of  a  partner  over  the  real  estate 
of  the  firm  is  less  than  that  over  the  personal  estate.  He  may 
contract  debts  and  make  contracts  which  will  indirectly  reach  the 
realty,  because  this  must  finally  be  subject  to  the  debts  of  the 
firm.  But  he  cannot  directly  convey  or  appropriate  it,  ex- 
cepting so  far  as  he  has  the  legal  title  in  himself,  and  then  a 
purchaser  with  knowledge  or  the  means  of  knowledge  takes  the 
land  subject  to  all  the  equities  of  the  partners,  (u)  And  by  the 
same  principle  it  is  held,  in  England,  that  the  contracts  of  a  part- 
ner about  the  land  of  the  firm,  as  for  its  sale  for  example,  have 
no  force,  unless  they  are  made  with  the  consent  and  by  the  author- 
ity of  the  firm.  If  this  were  shown,  however,  although  not  in 
such  a  way  as  to  give  any  interest  or  right  or  remedy  at  law, 
equity  would  undoubtedly  enforce  the  contract,  if  it  were  itself  legal. 

828 ;  Lang  v.  Waring,  supra ;  Fngh  v.  v.  Brown,  21  Ala.  487,  which  seemed  to 

Conie,  5  Ala.  446 ;  Dayis  v.  Christian,  15  diaregard  this  role,  was  OTerruled,  on  this 

Gratt.  11 ;  Duhring  v.  Duhring,  20  Misso.  point,  by  Lang  v.  Waring,  26  id.  625. 

174 ;  Carlisle  v.  Mulhem,  19  id.  66  ;  Rich-  («)  DUworth  v.  Mayfield,  86  Misso.  40 ; 

ardson  v.  Wyatt,  2  Desaiis.  471 ;  Dillon  Andrews  v.  Brown,  21  Ala.  487 ;  Lang  v. 

v.  Brown,  11  Gray,  179.     In  the  cases  Waring,  25  id.  625;  Pughv.  Cnrrie,  5id. 

where  an  apparent  right  has  been  given  446;  Daris  v.  Christian,  16  Gratt  11; 

to  the  survivor  to  call  upon  the  heir  per-  Shearer  v.  Paine,  12  Allen,  2S9. 

emptorily  to  convey,  it  will  always,  we  (t)  Hanffv.  Howard,  8  Jones  £q.  440; 

think,  be  found  that  the  land  was  needed  Baldwin  v.  Johnson,  Sazt.  Ch.  441. 

to  pay  the  debts  of  the  firm.    Pugh  v.  (u)  Forde  9.  Herron,  4  Munf.  816 ;  per 

Currie,  6  Ala.  446 ;  Sumner  v.  Hampson,  Walworth,  Chancellor,  in  Buchan  v.  Sum- 

8  Ohio,  828.    And  the  case  of  Andrews  ner,  2  Barb.  Ch.  175, 198. 
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A  different  question  arises,  when  a  partner  does  not  undertake 
to  dispose  of  the  property  or  interest  of  the  firm  in  the  real  estate, 
but  sells  his  own  interest  in  it  to  a  stranger.  This  it  has  been 
held  he  may  do,  and  that  the  sale  is  valid  as  against  his  copart- 
ners, although  it  would  not  be  valid  as  against  the  creditors  of  the 
firm,  (uu) 

A  sale  of  partnership  real  estate  by  order  of  court  to  pay  the  debts 
of  a  deceased  partner,  conveys  only  his  interest  as  partner,  although 
the  whole  legal  title  was  in  the  deceased,  (ymu) 


SECTION   V. 

OF  OONVETANCES  TO   BTRAKGBRS*  OF  THE  BBAL  ESTATE  OF  THB  PART- 

KBRSmP. 

We  have  repeatedly  remarked  that  the  law  respects  and  up- 
holds the  legal  title  to  land  by  deed  and  record.  Nor  will  equity 
disregard  or  supersede  this,  in  relation  to  innocent  purchasers. 
Thus,  if  land  which  certainly  belongs  to  a  partnership  is  held  in 
the  name  of  one  partner,  and  he  conveys  it  for  value  to  a  person 
who  has  no  knowledge  or  reasonable  means  of  knowledge  that  it 
belongs  to  the  firm,  such  person  we  have  seen,  will  hold  it  as 
against  the'firm.  Of  this  there  can  be  no  doubt,  and  as  little 
that  *  if  the  grantee  knew  or  had  sufficient  means  of  know-  *  878 
ing  that  it  belonged  to  the  firm,  his  title  will  be  annulled, 
or  he  will  be  charged  as  trustee  for  the  firm,  (v)    It  is  a  much 

(uu)  Treadwell  v.  WUliams,  9  Bobw.  the  court,  Gibson,  C.  J.,  absolutely  ez- 

649.  eluded  evidence  showing  a  clear  knowl- 

(ttttu)  M'Connick's  Appeal,   57  Fenn.  edge  of  the  partnership  equities,  holding 

St.  54.  that  the  purchaser  need  onlj  relj  on  the 

(v)  M'Dermot  v,  Laurence,  7  S.  &  B.  registered  title ;  and  his  decision  was  sua- 

488 ;  Forde  v.  Herron,  4  Munf.  816;  Wal-  tained  by  the  court  in  bank.    In  the  later 

worth.  Chancellor,  Buchan  v.  Sumner,  2  cases  of  Kramer  v.  Arthurs,  7  Fenn.  State, 

Barb.  Ch.  198 ;  Tillinghast  v.  Champlin,  165,  and  Ridgway's  Appeal,  15  id.  177,  the 

4  B.  1. 178,  209;  per  Shaw,  C.  J.,  in  Dyer  same  doctrine  was  recognized.    But  see 

V.  Clark,  5  Met  562,  580.    In  some  cases  Moderwell  v.  MulHson,  21  id.  257,  Coder 

in  Fennsylyania  a  different  doctrine  pre-  v.  Huling,  27  id.  84,  where  this  doctrine 

Tails.    In  the  earliest  case,  M'Dermot  v.  seems  somewhat  qualified.    Where,  as  is 

Laurence,   Tilghman,    C.    J.,    carefUly  generally  the  case,  the  purchaser  is  a  cred- 

guarded  against  the  case  where  the  pur-  iter  of  one  partner,  it  seems  hdd,  that  he 

chaser  had  reasonable  means  of  knowl-  will  be  postponed  to  the  denumds  of  the 

edge ;  but  in  Hale  V.  Henriei 2  Watts,  145,  partnership,— both  creditors'  and  part- 
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more  difficult  question,  whether  such  innocent  purchaser  holds  the 
property  as  against  creditors.  In  the  absence  of  decisive  authority 
we  should  say  on  general  principles,  that  he  would.  If  a  partner 
sells  a  part  of  the  merchandise  of  his  firm,  fraudulently  against  the 
firm  or  its  creditors,  but  apparently  in  due  course  of  business,  so  as 
to  excite  no  suspicion  and  give  no  notice  to  the  purchaser,  we 
should  say  that  the  purchaser  would  hold  it  both  as  against  the 
firm  and  their  creditors.  On  similar  grounds,  we  should  say  that 
a  regular  transfer  of  land  for  value  to  an  innocent  stranger  would 
give  him  title  against  the  firm  and  the  creditors  of  the  firm, 
although  the  firm  were  insolvent  and  the  sale  fraudulent  on  the 
part  of  the  partner  selling. 

men*  claims,  —  notwithstanding  the  re-   v/  Howard,  8  Jones  Eq.  440 ;  TUUngfaaat 
corded  title.    Edgar  v,  Donnally,  2  Monf.    v.  Champlin,  4  B.  L  178. 
887;  Jarris  v.  Brooks,  7  Fost.  86;  Hanff 
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CHAPTER  Xn. 

OF  DISSOLUTION. 
SECTION    I. 

OF  THE  EXTENT  AND  DURATION  OF  A  PARTITERSHIP. 

When  a  partnership  is  formed,  the  partners  may  determine 
at  their  pleasure  what  its  extent  shall  be  in  respect  to  busi- 
ness, and  what  in  respect  to  time.  We  shall  presently  consider  how 
far  and  in  what  way  their  agreement  as  to  the  duration  of  the  part- 
nership binds  them.  As  to  the  scope  or  character  of  their  business, 
supposing  they  do  Or  propose  to  do  nothing  in  itself  unlawful,  we 
know  no  limitation  to  their  power.  They  may  determine  this 
when  they  enter  into  partnership,  and  provide  for  it  in  their  arti- 
cles, or  at  any  subsequent  time.  And  they  may  bhange  their 
business  at  their  own  pleasure,  by  enlargement,  contraction,  or 
alteration. 

It  must  be  obvious,  however,  that  any  agreement  of  this  kind, 
once  made,  is  binding  upon  all  the  parties  to  it,  and  comes  under 
the  general  rule  of  contracts,  that  they  cannot  be  varied  or  re- 
scinded but  with  the  consent  of  those  who  make  them.  And  an- 
other general  rule  applies ;  which  is,  that  the  terms  of  the  bargain, 
if  reduced  to  writing,  are  not  to  be  varied  by  other  evidence ;  and 
if  not  reduced  to  writing,  may  be  inferred  firom  circumstances. 
This  is  sometimes  important.  A  partner  who  violates  an  agree- 
ment of  this  kind,  that  is,  who  makes  a  material  change  in  the 
extent  or  character  of  the  business  without  the  consent  of  the 
other  partners,  commits  a  wrong  against  them,  as  we  have  already 
seen,  for  which  he  is  responsible  to  them  in  damages,  and  may 
also  be  restrained  or  otherwise  dealt  with  in  equity.  Whether  such 
wrong  has  been  done,  may  be  easily  ascertained  if  there  be  articles 
which  define  the  business    of  the  partnership.     If  there  are 
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*  380  none,  *  it  is  more  difficult.  And  perhaps  it  may  be  said  that 
courts  of  law  or  of  equity  would  in  such  case  require  cir- 
cumstantial evidence  of  a  certain  and  positive  character,  both  as 
to  the  proper  scope  and  character  of  the  business,  and  that  the 
change  complained  of  is  in  violation  of  the  agreement  implied  in 
the  absence  of  writing  from  a  long  and  distinct  course  of  business. 

A  partnership  having  once  begun  will  be  presumed  to  continue 
until  there  is  some  evidence  of  its  termination,  (a)  And  even 
after  a  dissolution,  the  partnership,  or  at  least  a  kind  of  commu- 
nity of  interest,  of  power,  and  of  liability,  continues,  as  we  shall 
see,  for  some  purposes,  and  for  so  long  a  time  as  is  necessary  to 
carry  those  purposes  into  effect.  In  general,  however,  we  may 
say  that  a  partnership  ends  by  its  dissolution.  And  we  will  now 
proceed  to  consider  the  subject  of  dissolution  of  partnership  ;  and 
particularly  how  many  ways  there  are  in  which  a  partnership  may 
be  dissolved ;  and  what  are  the  effects  of  each  kind  of  dissolution. 

Dissolution  of  partnership  takes  place  in  seven  different  ways. 
1.  By  the  provision  of  the  articles.  2.  By  the  will  of  all  the  part- 
ners. 3.  By  act  of  one  or  more  of  the  partners  alone.  4.  By  a 
change  in  the  partnership.  5.  By  the  death  of  a  partner.  6.  By 
decree  of  a  court  of  equity.    7.  By  bankruptcy. 


SECTION  11. 

OF  DISSOLUTION  BT  A  PBOVISION  IN  THX  ABTIGLBS. 

Perhaps  there  is  no  one  thing  more  frequently  provided  for  by 
the  articles,  than  the  duration  of  the  partnership.  Where  this  is 
done  in  a  simple  form,  as  by  the  mere  statement  that  ^^  this  part- 
nership shall  continue  for  the  period  of  five  years  from  this  date," 
there  can  be  no  question  about  its  meaning,  and  none  about  itd 
legal  obligation.  When  that  period  expires,  or  the  time  for  disso- 
lution arrives,  the  partnership  dies  of  course.  It  may  be 
*  381  *  continued  by  agreement,  and  often  is  ;  but  this  is  in  fact  a 
new  partnership.    And  the  old  articles  are  of  use  only  as 

(a)  Howe  v.  Thayer,  17  Pick.  91.  But  partners  ten  months  before  the  note  in  suit 
in  Rogers  v.  Reed,  18  Maine,  257,  the  was  signed,  was  not  eyidence  that  thej 
oourt  hdd,  that  evidence  that  persons  were   were  so  at  that  time. 
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evidence  to  assist  in  determining  its  terms ;  and  they  will  be  deci- 
sive  on  this  point,  if  by  the  agreement  the  tefms  of  the  new  one  are 
to  be  the  same  with  those  of  the  old.  The  question  often  occurs, 
however,  what  can  a  partner  do  who  wishes  to  terminate  such  a 
partnership  before  the  agreed  period  arrives  ?  And  we  have  al- 
ready seen  that  there  is  much  difficulty  in  determining  how  far  the 
parties  are  bound  by  such  agreement  in  practice.  No  doubt  exists 
that  equity  may  decree  dissolution  for  cause,  whatever  be  the  agree- 
ment, or  may  refuse  such  a  decree,  and  even  enjoin  a  continuance 
of  the  partnership.  And  we  shall  presently  see  that  certain  acts, 
which  would  seem  to  be  always  in  the  power  of  a  partner,  as  a 
transfer  of  his  interest,  or  his  insolvency,  or  retirement  in  any  way, 
generally  dissolve  the  partnership.  And  the  question  has  arisen 
whether  equity  will  ever  compel  parties  to  remain  in  this  relation, 
after  it  has  become  certain  that  there  is  no  longer  mutual  confi- 
dence, or  regard,  or  desire  for  continuing  the  connection.  This 
question  we  have  already  touched  upon ;  (i)  and  it  is  perhaps  im- 
possible to  give  even  a  general  rule  on  the  subject,  unless  we  ven- 
ture to  state  this  to  be  one:  that  equity  will  not  in  such  case 
decree  a  continuance  of  the  partnership  because  the  agreed  period 
has  not  expired,  unless,  in  the  first  place,  a  decided  wrong  and 
injury  would  be  inflicted  by  the  present  dissolution;  and,  sec- 
ondly, it  is  practicable  for  the  court  to  insist  upon  such  a  contin- 
uance as  will  in  fact  prevent  the  threatened  mischief,  without 
doing  other  harm.  (<;) 

The  provision  in  the  articles  on  this  subject  may  not  be  so 
simple  as  above  suggested.      It  may  be  that   the   partnership 

{b)  See  ante,  pp.  *286,  801.    And  see  674|;  Monroe  v.  Conner,  15  Me.  180;  How- 

pott,  p.  *  404,  note  (c).  ell  v,  Harvey,  6  Ark.  281 ;  Beaver  v.  Lewis, 

(c)  Chavany  v.  Van  Sommer,  cited  1  14  Ark.  188 ;  Mann  v,  Ckinnell,  1  Whart. 

Swanst.  512,  note,  and  8  Wooddes.  Lect.  888 ;   VHiitton  v.  Smith,  1  Freem.  Ch. 

416,  note;  Barring  v.  Diz,  1  Cox,  218;  Miss.  281;  Blake  v.  Dorgan,  1  Greene, 

Smith  V,  Jeyes,  4  Bear.  508 ;  Harrison  v.  Iowa,  540 ;  Garretson  v.  Weaver,  8  £dw. 

Tennant,  21  id.  482;  In  re  Electric  Tele-  Ch.  885;  Kennedy  v.  Kennedy,  8  Dana, 

graph  Co.  of  Ireland,  22  id.  471 ;  Waters  289 ;  Gowan  v.  Jeffiries,  2  Ashm.  296.    As 

V.  Taylor,  2  Yes.  &  B.  229 ;   Skinner  v,  to  seasonable  time,  see  Wheeler  v.  Van 

Dayton,  19  Johns.  588;  Peacock  v.  Pea-  Wart,  2  Jar.  252;  Beade  v.  Bentley,  8  Kay 

cock,  16  Yes.  56 ;  Crawshay  v.  Maule,  1  &  J.  271,  4  id.  65;  Potter  v.  Gray,  1  B.  L 

Swanst.  495 ;   Harrison  v.  Tennant,  21  480.    As  to  the  grounds  on  which  equity 

Beav.  482 ;  Pearpoint  v.  Graham,  4  Wash,  will  decree  a  dissolution,  see   Meaher  v. 

C.  C.  284 ;  Cape  Sable  Co.'s  case,  8  Bland,  Cox,  87  Ala.  201. 
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*  382  shall  *  continue  until  certain  circumstances  occur,  or  untQ 
one  partner  or  the  other  does  certain  things.  In  such  a 
case,  there  is  no  dissolution  by  the  articles,  until  the  circumstances 
occur,  or  the  act  be  done.  Difficult  questions  of  fact  may  arise 
under  such  a  clause ;  but  so  far  as  a  question  of  law  can  come 
from  it,  it  must  be  governed  by  the  ordinary  principles  of  contracts 
on  a  condition,  ((f) 

The  articles  may  omit  all  reference  to  the  termination  of  the 
partnership ;  and  sometimes  the  agreements  as  to  the  partnership 
are  only  oral,  (e)  and  sometimes  the  partners  expressly  agree 
simply  to  be  partners,  leaving  all  the  rest  to  their  mutual  but 
silent  understanding,  or  to  time  and  the  operation  of  law.  (/) 

In  these  cases  it  may  be  a  question  whether  the  facts  and  cir- 
cumstances do  not  imply  or  raise  a  presumption  of  law  that 
there  was  some  agreement  for  a  definite  term.  This  question  has 
been  not  unfrequently  mooted,  and  sometimes  it  seems  to  have 
been  decided  on  doubtful  principles.  We  certainly  should  not 
deny  that  there  may  be  such  inferences  or  implications ;  but  they 
should  not  readily  be  admitted. 

If,  for  example,  a  partnership  needing  land  or  a  store  for  its 
business,  hired  one,  paying  the  rent  from  partnership  funds  and 
using  it  for  partnership  purposes,  so  as  to  leave  no  doubt  that  it  is 
partnership  property ;  could  it  be  said  that  the  lease  implies  aa 
agreement  that  the  partnership  shall  continue  until  the  lease  ex- 
pires ?  We  think  not,  and  the  best  authorities  lead  to  this  con- 
clusion, (g)  As  a  matter  of  actual  probability,  such  a  lease  is 
very  slight  evidence  of  any  such  intention.  They  may  have  taken 
it  for  many  years,  because  they  could  not  get  it  otherwise,  and 
were  willing  to  take  the  risk  of  disposing  of  it  when  they  should 
dissolve ;  or  they  may  have  taken  it  in  order  to  be  sure,  at  all 
events,  of  the  premises  as  long  as  they  might  want  them.  Other 
suppositions  might  be  made.  So  many  indeed  that  we  think  the 
lease  while  standing  alone  would  not  amount,  even  if  wholly 
unexplained,  to  primd  facie  evidence,  either  in  fact  or  in  law, 

{d)  See  2  Pan.  Contr.  5  ed.  626-627.  298, 807 ;  Alcock  v.  Taylor,  Tamlyn,  606 ; 

(«)  Ante,  p.  *  6,  ee  aeq.,  and  notes.  Jefferja  v.  Smith,  1  Jac.  &  W.  801.    See 

(/)  Ante,  p.  *  281.  Marshall  v.  Marshall,  dted  2  BeU  Comm. 

{g)  Crawshay  v.  Maule,  1  Swanst  496;  641,  n.  8,  and  648,  n.  1. 
Featherstonhangh  v,  Fenwick,  17  Vea. 
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of  *  any  understanding  that  the  partnership  should  last  as    *  883 
long  as  the  lease  run. 

S09  too,  if  the  partnership  entered  into  long  and  continuing 
contracts  of  business,  or  engaged  in  some  transaction  which  could 
not  be  closed  for  a  considerable  period  without  great  loss,  we 
should  say  that  nothing  of  this  kind  would  be  very  strong 
evidence  of  a  definite  understanding  or  agreement  for  continu- 
ance. (A)  There  may  be  many  ways  of  transferring  or  cancelling 
such  contracts,  or  bringing  such  transactions  to  a  close,  or  even  of 
continuing  them  after  the  partnership  has  closed.  We  should 
admit  that  all  circumstances  of  this  kind  might  be  admissible  and 
useful  evidence  in  connection  with  the  general  course  of  the  busi- 
ness, the  usage  relating  to  it,  and  all  those  facts  which,  looking  to 
the  future,  imply  an  intention  in  regard  to  it.  3ut,  so  far  as  a 
general  principle  can  be  given  for  this  class  of  questions,  it  must, 
we  think,  be  this :  that  equity  would  not  decide  on  such  grounds 
that  the  partners  had  mutually  agreed  to  continue  as  partners  for 
a  certain  period,  unless  no  other  theory  so  well  satisfied  and  ex- 
plained all  the  facts  of  the  case,  and  a  permission  to  either  part- 
ner to  dissolve  at  pleasure  would  work  great  mischief.  Then, 
perhaps  equity  might  prefer  to  decide  that  the  parties  had  agreed 
to  remain  together  and  therefore  should  not  part,  rather  than  to 
say  that  one  of  them  should  not  exercise  his  right  to  dissolve 
the  firm  because  he  would  thereby  inflict  an  injury,  (i)  But  if 
one  of  several  partners  agrees  with  a  stranger  for  a  sub-partnership, 
it  is  not  to  be  implied,  merely  from  the  absence  of  any  agreement 
to  the  contrary,  that  the  duration  of  the  sub-partnership  is  to  be 
co-extensive  with  the  original  partnership.  (7) 

{h)  Featherstonhaugh  v.  Fenwick,  17  that  certain  persons  should  be  appointed 
Ves.  298,  807.  But  see  Potter  v.  Gray,  1  directors  until  July,  1888,  or  until  an  act 
R.  I.  480.  The  mere  &ct  that  a  firm  has  of  parliament  should  be  had.  The  Vice 
incurred  debts,  and  charged  its  assets  for  Chancellor  said :  "  It  is  my  opinion  that 
their  payment,  is  no  evidence  of  an  agree-  they  could  not  dissolve  until  July,  1888 ; 
ment  that  the  firm  shall  continue  until  its  and,  if  so,  then,  as  in  an  ordinary  partner- 
debts  are  paid.  See  Ejng  v.  The  Accu-  ship,  they  could  not  do  it  without  notice." 
mulative  Assurance  Co.,  8  C.  B.,  v,  s.  (91  This  point  is  not  mentioned  in  the  report 
Eng.  Com.  L.  B.)  161.  of  the  case  in  9  Sim.  198.    See  Reade  v. 

(1)  In  WTieeler  v.  Van  Wart,  2  Jur.  Bentley,  8  Kay  &  J.  271,  4  id.  66;  Potter 

262,  the  deed  of  settlement  constituting  a  v.  Gray,  1  R.  I.  480. 

company,  contained  no  clause  limiting  the  (j )  Frost  v.  Moulton,  21  Beav.  696. 
duration  of  the  partnenhip,  but  it  provided 
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*  884  *  Partnerships  are  sometimes  formed  for  a  single  adven- 
ture or  enterprise.  Then,  they  terminate  when  that  enter- 
prise is  brought  to  a  close ;  (Jc)  for  the  articles  or  agreement  which 
limit  the  partnership  to  that  adventure,  imply  that  it  ceases  when 
tliat  ceases ;  but  for  the  purpose  of  winding  up  those  affairs  it  con- 
tinues until  all  past  transactions  are  closed.  (I)  But  such  a  part- 
nership may  continue,  by  express  agreement,  or  by  the  partners 
going  on  to  act  as  partners  in  other  transactions  ;  and  this  would 
not  be  considered  as  a  new  and  distinct  partnership,  but  as  a  con- 
tinuation of  the  original  one,  and  a  continuation  of  the  original 
terms,  unless  new  parties  came  in,  or  it  could  be  shown,  or  inferred 
from  circumstances,  that  the  terms  were  varied. 

So,  too,  if  the  partnership  were  formed  for  dealing  with  a  sub- 
ject-matter certain  to  expire  at  a  certain  time,  or  even  to  expire  at 
any  time,  it  must  be  understood  as  providing  that  the  partnership 
shall  then  expire.  As,  if  for  traffic  with  a  certain  patent  or  copy- 
right, which  had  a  definite  number  of  years  to  run.  We  appre- 
hend that  if  such  patent  or  copyright  were  renewed  under  the 
general  law,  the  partnership  would  still  continue.  But  if  it  were 
renewed  only  by  special  statute  or  grant,  a  continuance  of  the 
partnership  would  require  a  new  agreement,  (m) 


SECTION    III. 

OF  DISSOLUTION  BY  THE  WILL  OF  ALL  THB  PABTNIEBS. 

It  is  obvious  and  certain  that  the  contract  of  partnership  is 
rescindable  by  all  who  are  parties  to  it,  at  their  own  pleasure,  (n) 
But  a  majority  of  the  partners  may  not  exclude  one  of  the  partners 
from  the  firm  without  sufficient  cause.  It  has  been  held  not  a 
sufficient  cause,  that  he  paid  into  the  capital  a  part  only  of  what 
he  agreed  to  contribute,  if  that  part  had  been  accepted  and  used 
in  the  business  of  the  firm,  (nn) 

A  technical  distinction^  still  mentioned  in  our  text-books,  that  if 

(k)  FotMer,  Ck)ntrat  de  Soc.,  No.  140-    198,  2  Jur.  262 ;  Beade  v,  Bentley,  4  Eaj 
148.  &  J.  666,  8  id.  271. 

(/)  Petrikin  v.  Collier,  1  Barr,  247.  (n)  See  Master  v.  Eirton,  8  Yes.  274. 

(m)  See  Wheeler  v.  Van  Wart,  9  Sim.       (nn)  Hartman  v,  Woehr,  8  Green  (N. 

J.),  888. 
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the  contract  of*  copartnership  is  under  seal,  it  cannot  be  revoked 
and  cancelled  excepting  under  seal,  has  never  had  any  force  in 
equity,  and  we  do  not  suppose  that  it  would  now  have  any  practi- 
cal efiFect  in  law.  (o) 

*  Not  only  would  any  express  renunciation  have  this  eflFect,  *  885 
but  a  general  consent  to  the  termination  of  the  partnership 
would  be  inferred  from  conduct  or  circumstances  not  otherwise  ex- 
plicable. As  by  a  tacit  renunciation  and  stopping  of  business,  set- 
tlement of  the  debts  and  accounts,  converting  of  the  property  into 
money,  or  division  of  it  among  the  partners,  sale  of  the  good-will,  or 
the  like,  (p) 

It  has  been  questioned  whether  the  incorporation  of  the  part- 
ners, for  a  similar  business,  would  amount  to  a  dissolution  by  con- 
sent. This  has  not  unfrequently  occurred  in  this  country,  where 
successful  manufacturers  or  mechanics  have  found  their  business 
so  enlarged  that  it  was  more  convenient  to  transact  it  under  the 
forms  of  a  corporation.  We  should  say  that  this  fact  alone  would 
not  necessarily  be  the  dissolution  of  the  partnership.  But  it 
never  would  stand  alone.  The  corporation  would  always  have 
some  defined  relation  to  the  former  partnership ;  either  it  would 
be  a  substitute,  taking  all  its  business  and  all  its  property,  leaving 
it  nothing  to  hold,  nothing  to  do,  and  nothing  to  be ;  in  which 
case  it  would  be  clear  that  tlie  partnership  had  died  out ;  or  else 
some  portion  of  the  business  and  the  stock,  would  be  left  for  the 
firm,  and  some  use  made  of  it ;  and  then  it  would  remain  for 
these  purposes,  (y) 

(o)  This  point  was  raised  in  Waithman  dissolved  only  by  deed.     Hdd,  that  an 

V.  Miles,  1  Stark.  181.    The  partnership  award  under  a  submission,  both  under 

deed  was  under  seal.    To  prove  a  dissolu-  seal,  dissolving  the  partnership,  was  vaUd. 

tion  a  written  notice  was  put  in,  signed  by  The  actaon  of  covenant  lies  for  a  wrongful 

all  the  parties,  which  stated  ih&X  they  had  dissolution.    Addams  v,  Tutton,  89  Penn. 

dissolved  the  partnership.    Lord  Ellenbor-  447. 

ough  said  it  might  be  very  deserving  of       {jp)  For  cases  bearing  on  such  questions, 

attention,  whether  a  partnership  created  see  Heath  v,  Sansom,  4  B.  &  Ad.  176; 

by  deed  could  be  dissolved  by  any  thing  Je0erys  v.  Smith,  8  Russ.  158 ;  Johnson 

short  of  a  deed,  but  here  as  against  the  v.  Evans,  7  Man.  &  G.  240 ;  ELabershon  v. 

party  who  signed  the  notice,  the  partner-  Blurton,  1  DeGex  &  S.  121 ;  Aspinall  v, 

ship  must  be  taken  to  have  been  dissolved  The  London  &  N.  W.  R.  Co.,  11  Hare, 

by  competent  means.    Same  case  not  re-  825 ;   Ferens  v.  Johnson,  8  Smale  &  6. 

ported  so  fully,  4  Camp.  878.    In  Hutch-  419. 

inson    v.  Whitfield,   Hayes,   78,   it  was       (q)  See  Goddard  v.  Pratt,  16  Pick.  412 ; 

provided  that  the  partnership  should  be  The  Cape  Sable  Company's  case,  8  Bland, 
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SECTION  IV. 

OF  THE  GENERAL  EFFECTS  OF  A  DISSOLUTION. 

1.  Of  its  Effect  on  the  Interests  or  Bights  of  Partners. 

*  886  *  Some  general  results  follow  a  dissolution  of  partnership, 
or  some  general  principles  apply  to  dissolution,  which  are 
especially  pertinent  to  dissolution  by  articles  or  by  consent,  and 
we  will  present  them  in  a  general  form  now  ;  reserving  the  modi- 
fications in  them  caused  by  particular  methods  of  dissolution, 
until  we  specially  consider  those  methods. 

In  the  first  place,  a  mere  dissolution  has  nb  effect  whatever  on 
the  property  of  the  partners,  or  their  interest  in  the  joint  stock  or 
joint  rights,  or  their  power  over  old  or  existing  debts  due  to  them 
or  due  from  them,  excepting  always  that  they  have  all  entirely 
lost  the  power  of  acting  for  each  other,  or  binding  each  other,  any 
farther  than  all  joint  debtors  or  joint  creditors  may  do.  Thus, 
if  we  suppose  a  dissolution  by  articles  or  consent,  and  no  special 
agreement  as  to  the  powers  or  acts  of  the  several  partners,  each 
one  has  a  perfect  right  to  require,  and  through  equity  compel,  a 
final  settlement  and  adjustment  of  all  questions  and  all  prop- 
erty, (r)  and  each  one  has  the  same  power  as  to  this  and  all  the 
details  connected  with  it  as  any  other.  So,  too,  each  partner  has 
as  much  right  to  any  particular  thing  or  things  as  any  other,  and 
all  the  others  have  as  much  right  as  he  has.  («) 

Where  upon  a  dissolution,  it  was  agreed  that  the  assets  of  the 
firm  should  be  placed  in  the  hands  of  one  partner,  and  he  agreed 
that  he  would  therefrom  pay  the  debts  of  the  partnership,  it  was 

674.  There  is  no  doubt  that  after  the  in-  (r)  Ante,  p.  *  299  et  m;. 
corporation  the  members  of  the  firm  are  (s)  Mnmford  v.  McKay,  8  Wend.  440. 
liable  for  all  debts  previously  incurred.  See  Downs  v.  Jackson,  33  Bl.  464,  on  the 
Haslett  V.  V7otherspoon,  2  Rich.  Eq.  395.  relative  mutual  liability  of  each  partner 
But  if  the  new  corporation  assumes  all  for  the  partnership  debts.  And  see  Bob- 
debts  and  liabilities  of  the  old  firm,  and  bins  v.  Fuller,  24  N.  Y.  670;  Ward  v. 
the  creditors  assent  thereto,  they  cannot  Tyler,  52  Fenn.  State,  398.  See  on  the 
on  the  fiulure  of  the  corporation  hold  the  relations  and  liabilities  of  partneia  after  dis- 
former  members  of  the  firm.  Whitwell  v.  solution,  Chapnum  v.  Thomas,  4  Eeyes 
Wamer,  20  Vt.  426.  (N.  Y.),  216. 
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held  that  he  had  only  agreed  to  apply  the  assets  to  the  debts,  but 
did  not  absolutely  assume  the  payment  of  them.  («5) 

As  all  are  liable  for  the  debts,  so  any  one  may  make  a  payment 
of  any  or  all  the  debts,  and  charge  such  payment  to  the  partner- 
ship, without  any  express  authority  for  this!  (i)  Even  if 
he  *  uses  property  to  pay  the  debt,  in  a  way  that  is  fraud-  •  887 
ulent  or  injurious  to  his  former  partners,  and  must,  there- 
fore, respond  to  them  in  account  or  as  damages  for  the  act ;  the 
creditor  thus  paid,  provided  he  do  not  participate  in  the  wrong, 
will  hold  his  payment,  even  if  he  were  aware  of  the  dissolu- 
tion, (u) 

As  to  the  debts  due  to  the  partnership,  any  one  partner  may 
claim  and  receive  them  for  the  partnership,  and  his  receipt  would 
be  binding  on  the  partnership,  in  favor  of  an  innocent  debtor,  (t;) 
We  should  apply  the  same  principle  to  any  method  of  payment. 
Thus,  if  the  partner  compromised  the  debt  allowing  an  enormous 
discount  for  immediate  payment,  with  a  design  to  abscond  with 
the  money,  or  otherwise  defraud  the  other  partners,  we  should 
say,  as  matter  of  law,  that  an  entirely  innocent  debtor  would  still 
be  protected,  although  he  knew  of  the  dissolution,  (w^  But  we 
should  also  say,  that,  as  matter  of  fact,  any  such  circumstances 

(«s)  Topliff  9.  Jackson,  12  Gray,  666.  (u)  See  Butchart  v.  Dresser,  4  Russ. 

(0  Lyon  V.  Haines,  6  Man.  &  G.  641 ;  480 ;  Lewis  v,  Reilly,  1  Q.  B.  349. 
Smith  V.  Winter,  4  M.  &  W.  461 ;  Butch-  (v)  See  cases  dted,  ante,  n.  (t).  And 
art  V.  Dresser,  10  Hare,  468, 4  De  Gex,  M.  see  Elliott  v.  Brown,  8  Swanst.  489,  n. ; 
&  G.  642.  In  this  last  case  it  was  said :  Hawkins  v.  Hawkins,  4  Jur.,  n.  s.,  1044 ; 
"Each  partner  has,  after  and  notwithstand-  Benham  v.  Gray,  6  C.  B.  188 ;  Waithman 
ing  the  dissolution,  fiill  authority  to  receive  v.  Miles,  4  Camp.  878 ;  Colnaghi  v,  Bluck, 
and  pay  money  on  account  of  the  partner-  8  Car.  &  P.  464,  as  to  other  rights  of  part- 
ship,  and  has  the  same  authority  to  deal  ners  after  dissolution, 
with  the  property  of  the  partnership  for  (w)  Union  Bank  v.  Hall,  1  Harper,  246. 
partnership  purposes  as  he  had  during  the  In  New  York  it  is  enacted  hy  statute 
continuance  of  the  partnership.  Tliis  passed  April  18th,  1838,  ch.  267,  that  after 
must  necessarily  he  so.  If  it  were  not,  at  the  dissolution  of  a  firm  one  or  more  of 
the  instant  of  the  dissolution  it  would  he  the  partners  may  make  a  compromise  with 
necessary  to  apply  to  this  court  for  a  re-  any  creditor  of  the  firm,  which  compro- 
oeiver  in  every  case,  although  the  part-  mise  shall  only  operate  to  discharge  the 
ners  did  not  differ  on  any  one  item  in  the  debtor  making  the  same.  But  such  com- 
account."  And  see  Dariing  v.  March,  22  promise  shall  not  operate  to  prevent  the 
Maine,  184 ;  Bootes  v.  Welford,  4  Munf.  other  copartners  from  calling  on  tlie  part- 
216 ;  Woodford  v.  Downer,  18  V t.  622 ;  ner  making  the  same  for  his  ratable  por- 
Union  Bank  v.  Hall,  1  Harper,  246 ;  Wood  tion  of  such  debt. 
V.  Bnddick,  1  Taunt.  104. 
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would  strongly  aid  the  proof  of  dishonesty,  or  even  raise  a  pre- 
sumption of  it.  For  it  would  certainly  be  a  general  probability, 
that  a  debtor  of  a  partnership,  which  he  knew  to  be  dissolved,  if 
he  found  one  of  the  partners  so  anxious  to  settle  the  account  or 
anticipate  payment  as  to  consent  to  great  sacrifices,  would  infer 
that  mischief  might  be  intended,  and  at  least  be  sufficiently 
warned  to  put  him  upon  inquiry  as  to  the  honesty  and  validity  of 
the  proposed  transaction.  But,  we  repeat,  we  should  consider  this 
a  question  only  of  fact ;  for  the  rule  of  law  must  be,  that  a  disso- 
lution without  especial  agreement,  leaves  all  the  partners  on  equal 
ground,  and  gives  to  each  an  equal  power  of  settlement,  (ps) 
Therefore  it  is,  that  such  a  dissolution  is  rare.  Far  more  fre- 
quently, provision  is  made,  either  in  the  original  articles  or 
*  888  in  an  *  agreement  at  the  time  of  dissolution,  as  to  the  man- 
ner of  settlement ;  that  is,  who  shall  collect  and  pay  the 
debts,  adjust  and  settle  the  accounts,  and,  to  use  the  conunon 
phrase,  wind  up  the  concern.  And  such  an  agreement  certainly 
afifects  all  the  partners  and  all  third  parties  who  have  notice  or 
knowledge  of  it. 

2.   Of  Winding  up  the  Concern. 

The  general  rule  we  take  to  be  this :  The  concerns  of  the 
partnership  must  be  wound  up,  in  some  way  and  by  some  per- 
sons. The  partners  may  provide  for  this  at  their  own  pleasure. 
If  they  do  not  provide  for  it,  the  law  provides  for  it  in  the  only 
possible  way  ;  and  that  is  by  continuing  the  partnership,  with  its 
incidents  of  interest,  power,  and  obligation,  for  the  purpose  of  thus 
winding  up,  and  therefore  as  far  as  is  necessary  for  thus  winding 
up,  and  no  farther,  (y)  And  this  power  of  a  former  partner  has 
been  held  to  pass  to  his  administrator  at  his  death.  (^) 

It  follows  that  every  partner  has  full  authority  to  do  any  thing 
the  want  of  which  would  prevent  this  winding  up,  or  leave  it 
incomplete ;  and  that  he  can  do  nothing  which  is  not  indispensable 

(x)  See  cases  in  previous  notes.  Be  Gex,  M.  &  G.  542;  Payne  v.  Hornby. 

ly)  Ex  parte  Williams,  11  Yes.  6;  Pear  26  Bear.  280;  Chappell  v,  Allen,  88  Mias. 

cock  V,  Peacock,  16  id.  67 ;  Crawshay  v,  218. 

CoUins,  15  id.  227,  2  Russ.  842 ;  V^ilson  (yy)  Mutual  Institution  v.  Eoslen,  87 

V.  Greenwood,  1  Swanst.  480 ;  Crawshaj  Mo.  458. 
V.  Maule,  Id.  607 ;  Butchart  v.  Dresser,  4 
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for  this  purpose.     We  say  indispensable,  in  exclusion  of  what  is 
merely  conyenient,  or  even  desirable  and  expedient,  unless  it  can  be 
considered  necessary  for  the  proper  settlement  of  the  affairs  of  the 
firm.    And  eyen  a  settlement  by  a  partner  after  dissolution  in  fraud 
of  the  firm,  would  be  valid  in  favor  of  a  third  party  who  was  wholly 
innocent,  (^yyy)    And  if  the  partners  agree  as  they  generally  do, 
that  one  or  more  of  them  shall  wind  up  the  business,  while  the 
others  have  nothing  to  do  with  it,  we  hold  that  this  arrangement 
o(mfine»  the  power  to  those  thus  designated,  but  does  not  erdarge 
this  power  in  them,  although  it  takes  it  away  from  the  others.  ' 
It  seems,  however,  to  be  well  settled,  that  an  authority  given 
to  one  partner  *'  to  close   all  business  transactions  of  the  late 
firm;  "(2)  "to  settle  up  the  business  of  the  firm; "(a)    "to 
settle  all  demands  in  favor  of  or  against  the  firm ;  "  (6)  "  to 
settle  business  of  the  firm,  and  for  *  that  purpose  to  use    *  389 
their  name ; "  (c)  "  to  settle  business  of  the  firm  and  sign 
its  name  for  that  purpose ; "  (cf)   "  to  use  tlie  name  of  the  firm  in 
liquidation,  only,  of  past  business ; "  (e)  confers  no  more  power 
than  the  partner  would  have  by  the  general  principles  of  the  law 
of  partnership.    In  one  case,  however,  the  court  were  of  the  opinion 
that  the  authority  given  to  use  the  partnership  name  conferred  a 
greater  power  than  would  have  otherwise  existed,  and  held  that  it 
was  for  the  jury  to  find,  from  the  course  of  trade,  and  the  usage 
and  custom  of  merchants  as  well  as  from  the  notice  itself,  whether 
this  power  extended  to  the  renewal  of  a  note  which  had  been  dis- 
counted at  a  bank  previous  to  the  dissolution.  (/)     When  one 
partner  takes  all  the  assets  for  the  purpose  of  settlement,  equity 
may  require  him  to  indemnify  the    other  partners  against  the 
liabilities  of  the  firm.  (^)     If  a  partner,  under  such  an  authority, 
receives  a  note,  in  payment  of  a  debt  due  to  the  firm,  payable  to 
bearer,  it  seems  that  the  legal  title  to  such  note  will  vest  in  such 
partner  alone ;   and,  therefore,'  he  will  be  able  to  give  a  good  title 

{yyy)  Thrall  v.  Seward,  87  Vt  678.  (h)  Lockwood  v.  Comstodc,  4  McLean, 

(z)  Palmer  v.  Dodge,  4  Ohio  State,  21.  888. 

(a)  Parker  v,  CouBins,  2  Gratt.  872;  (c)  National  Bank  v.  Norton,  1  Hill,  672. 

Long  V.  Story,  10  Misso.  686 ;  Martin  v.  (d)  Hamilton  v.  Seaman,  1  Ind.  186. 

Walton,  1  McCord,  16 ;  Parker  v.  Macom-  (e)  Martin  v.  Kirk,  2  Humph.  629. 

ber,  18  Pick.  606;  Fellows  v.  Wyman,  88  (/)  Myers  v.  Huggins  1  Strob.  478. 

N.  H.  861.  (ff)  Cook  V.  Jenkins,  86  Geo.  118. 


404  THE  LAW  OF  PABTNEBSHIP.  [CH.  Xn. 

to  it  by  delivery.  (^)  The  questions  which  refer  to  this  rule  have 
arisen  principally  where  any  former  partner,  and  especially  where 
a  partner  authorized  by  the  rest  to  settle  the  concern,  has  issued 
new  paper,  or  indeed  entered  into  any  new  contract.  This  may 
be  not  only  honest,  but  in  the  highest  degree  advantageous,  to  all 
concerned.  Thus,  a  creditor  may  be  willing  to  renew  a  note  or 
bill,  or  take  a  note  or  bill  for  a  former  purchase  on  a  credit  which 
has  expired ;  and  unless  he  can  have  this  note  or  bill  in  the  name 
of  the  firm,  he  insists  upon  all  his  money,  which  can  neither  be 
refused  nor  paid  without  disaster.  It  is  an  unquestioned  principle 
of  law,  that  after  a  dissolution  the  authority  of  a  former  partner 
to  bind  the  others  is  gone,  except  as  to  the  settlement  of  the 
estate  of  the  old  partnership,  and  it  is  usually  stated  that  he  has 
no  power  to  make  any  new  contracts.    It  is  obvious,  however,  that 

a  strict  construction  of  this  rule  might  prevent  the  partner 
*  390    whose  *  duty  it  is  to  settle  up  the  estate  from  accomplishing 

this  object  in  the  most  judicious  manner.  So  far  as  the 
question  is  still  an  open  one,  we  should  consider  the  true  rule  to  be, 
tiiat  no  contract  can  be  made  by  one  partner  after  dissolution  by 
which  the  others  will  be  bound,  unless  such  contract  is  necessary 
for  settling  up  the  business  of  the  concern  in  the  most  judicious 
manner. 

The  duty  of  settling  partners  is  similar  in  many  respects  to 
that  of  trustees  and  agents,  (A)  and  they  should  in  settling  up  the 
the  affairs  of  the  old  firm,  have  all  the  rights  which  agents  usually 
have  by  the  usages  of  the  business  in  which  the  old  firm  was 
engaged.  In  the  language  of  the  Supreme  Court  of  Maine, 
^^  The  dissolution  operates  as  a  revocation  of  all  authority  for 
making  new  contracts.    It  does  not  revoke  the  authority  to  ar- 

{g)  See  the  language  of  Shaw,  C.  J.,  ment  of  partnership  afi&uv,  if  it  is  agreed 

in  Parker  v.  Macomber,  18  Pick.  605,  that  one  of  the  partners  shall  collect  a  note 

where  the  indiyidual  note  of  a  partner,  and  accounts,  for  the  benefit  of  both,  it 

made  after  the  dissolution  of  the  partner-  will  be  presumed  that  the  money,  as  fiut 

ship,  was  transferred  by  the  holder  to  the  as  receired,  shall  be  divided  between  the 

firm,  by  an  indorsement  in  blank,  in  pay-  parties.    Metcalf  v.  Pouts,  27  111.  110. 

ment  of  a  debt,  it  was  hdd,  that  such  note,  (A)  Washburn   v,  Goodman,   17  Pick, 

being  payable  to  bearer,  might  be  legally  519.    See  Wilson  v,  Stilwell,  14  Ohio, 

transferred  to  a  third  person  by  another  464 ;  Parker  v.  Phillips,  2  Cush.  175.    See, 

partner,  who  was  authorized  to  settle  the  also,  Caldwell  v.  Stileman,  1  Bawle,  212 ; 

ooncems  of  the  partnership.    On  a  settle-  Beak  v.  Beak,  8  Swanst  627. 
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range,  liquidate,  settle,  and  pay  those  before  created."  (t)  Thus, 
in  a  case  where  a  bill  of  exchange  was  drawn  in  blank  by  one 
partner,  to  the  order  of  the  firm,  and  indorsed  before  the  dissolu- 
tion of  the  firm,  it  was  hdd  that  it  might  after  that  event  be  filled 
up  and  negotiated.  (/)  And  after  dissolution  one  partner  may 
waive  demand  and  notice,  this  being  considered  as  merely  a  mod- 
ification of  an  existing. liability ;  (Ic)  he  may  also,  it  has  been  hehl^ 
lawfully  assign  to  a  creditor  of  the  firm  a  demand  due  to  the 
partnership ;  (Z)  or  acknowledge  in  the  partnership  name,  after 
dissolution,  a  balance  due  from  the  partnership,  (m)  If  a  note  is 
signed  by  a  firm  payable  to  the  order  of  one  of  its  members,  this 
person  may  indorse  the  note  after  the  dissolution  of  the  firm  so  as 
to  bind  it.  (n) 

In  Pennsylvania  the  courts  have  fully  adopted  the  principle,  that 
as  to  past  transactions  the  partnership  continues  until  they  are 
settled.  Thus  it  is  held  that  after  dissolution  a  partner  may  bor- 
row money  to  pay  partnership  debts,  (o)  and  may  renew  the 
*  notes  of  the  firm  ;  (p)  or  give  notes  in  the  firm  name  in  *  391 
payment  of  firm  debts,  (jj) 

There  ai'O,  however,  other  authorities,  which  construe  the  rule 
that  41  partner  cannot  make  a  new  contract  after  dissolution  very 
strictly,  and  hold  that  the  power  of  a  surviving  partner  not  only 
does  not  extend  to  the  giving  of  a  note,  (r)  or  accepting  of  a 
bill,  (a)  in  the  firm  name,  after  dissolution,  for  a  pre-existing 
debt  of  the  firm,  even  though  it  be  antedated  so  as  to  bear  date 
before  the  dissolution,  (t)  but  also  that  he  cannot  renew  bills  or 

(t)  Barling  v,  March,  22  Me.  184.    Bnt  (o)   Estate  of  Davis    &  Desanqae,  6 

the  power  to  gire  a  note  in  renewal  of  one  Whart.  680. 

given  before  dissolution,  is  denied  in  Lum-  (p)  Id. ;  Brown  v.  Clark,  14  Penn.  State, 

berman's  Bank  v.  Pratt,  61  Me.  668.    The  469. 

same  rule  was  held  where  a  note  was  (q)  Boblnson  v,  Taylor,  4  Barr,  242. 

given  for  a  debt  created  before  the  dissolu-  (r)  Lockwood  v.  Comstock,  8  McLean, 

tion.  Cunningham  o.  Bragg,  87  Ala.  486.  888;  Bank  of  Port  Gibson  v,  Baugh,  9 

See,  also,  Gannett  v,  Cunningham,  84  Me.  Smedes  &.  M.  290;  Hamilton  v.  Seaman, 

66.  1  Ind.  186 ;  Perrin  v.  Keene,  19  Me.  866 ; 

(j)  Usher  v.  Dauncey,  4  .  Camp.  97 ;  Lusk  v.  Smith,  8  Barb.  670.    In  MitcheU 

Lewis  V.  Reillj,  1  Q.  B.  849.    See  Myers  v.  Ostrom,  2  Hill,  620,  the  note  in  suit 

9.  Standart,  11  Ohio  State,  29.  was  signed,  "  Late  firm  M.,  J.,  £.,  &  Co." 

(k)  Darling  v,  Biarch,  22  Me.  184.  (»)  Tombeckbee  Bank  v.  Dumell,  6  2Ca- 

(/)  Milliken  v.  Loring,  87  Me.  406.  son,  66. 

(m)  Ide  V.  Ingraham,  6  Gray,  106.  (t)  Wrightson  o.  PuUan,  1  Stark.  876; 

(n)  Temple  v.  Searer,  11  Cush.  814.  Lansing  v.  Gaine,  2  Johns.  800. 
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notes  given  by  the  partnership  before  dissolution,  so  as  to  bind  his 
former  copartners,  (u)  or  indorse  notes  given  to  the  firm  before 
dissolution,  so  as  to  vest  the  title  in  the  indorsee,  (v) 

Nor,  it  has  been  held,  can  he  indorse  notes  belonging  to  the 
firm  at  the  time  of  the  dissolution,  so  as  either  to  render  the  other 
partners  liable  on  his  indorsement,  or  to  pass  a  valid  title  to  the 
notes,  (w')  It  has  even  been  doubted  whether  a  note  indorsed 
before  dissolution,  but  negotiated  afterwards,  will  bind  the 
firm ;  (x)  but  if  negotiated  in  good  faitti  for  the  purposes  for 
which  it  was  indorsed,  we  are  inclined  to  think  it  would,  although 

the  contrary  doctrine  has  been  held.  (^) 
*  892  *  One  partner,  after  dissolution,  may,  of  course,  bind  his 
copartner  by  any  of  the  above  acts,  if  he  have  an  express 
authority  for  that  purpose.  And  such  authority  may  be  given  by 
parol,  although  the  terms  upon  which  the  partnership  was  dis- 
solved should  be  in  writing.  Thus,  where  a  retired  partner  stated 
that  he  left  the  assets  and  securities  of  the  firm  in  the  hands  of 
the  continuing  partner,  for  the  purpose  of  winding  up  the  concern, 
and  that  he  had  no  objection  to  his  using  the  partnership  name ;  it 
was  held  that  the  jury  were  justified  in  finding  that  the  continuing 
partner  had  authority  to  indorse  promissory  notes  so  left  in  his 
hands,  in  tlie  partnership  name,  (z)    So  an  authority  by  parol  to 

(u)  Palmer  v.  Dodge,  4  Ohio  State,  21 ;  625 ;    White  r.  Tador,  24  Texas,  689. 

National  Bank  v.    Norton,  1  HiU,  572 ;  See  note  {v)  preceding  page. 

Parker  v.  Cousins,  2  Grat.  872 ;  Martin  v.  (w)  Abel  v.  Sutton,  4  Esp.  106 ;  Sanfbrd 

Kirk,  2  Humph.  529;  Long  v.  Story,  10  v.  Mickles,  4  Jc^ms.  224;  Parker  v.  Ma- 

Misso.  686;  Stone  v,  Chamberlin,  20  Ga.  comber,  18  Pick.  505;  Humphries  r.  Chas- 

259.    In  Bank  of  South  Carolina  v.  Hum-  tain,  5  Ga.  166.    See  Fowle  v,  Hairingtoa, 

phreys,  1  McCord,  888,  the  firm,  during  1  Cush.  146. 

the  continnamce  of  the  partnership,  had  (x)  Per  Lord  Eenjon^'in  Abel  v.  Snt- 

written  a  letter  to  the  holder  of  a  note  ton,  supra. 

agunst  them,  requesting  permission  to  (y)  In  Glasscock  v.  Smith,  25  Ala.  474. 

renew  it,  until  the  expiration  of  a  certain  The  question  was  raised,  but  not  decided, 

time,  during  which  time  a  renewal  was  in  Mechanics'  Bank  v.  Hildreth,  9  Cush. 

giren  by  one  partner,  but  subsequent  to  859. 

fhe  dissolution.    Beid,  that  the  firm  was  (z)  Smith  v.  Winter,  4  M.  &  W.  451. 

not  bound.   See  Van  Valkenburgh  v.  Brad-  In  Burton  v.  Issitt,  5  B.  &  Aid.  267,  by  a 

ley,  2  Iowa,  108,  overruling  Kemp  v.  Coffin,  deed  of  dissolution  of  partnership,  a  power 

8  Greene,  Iowa,  190.    And  see  Richardson  was  reserved  to  the  remaining  partners  to 

V.  Moiea,  81  Misso.  480.  use  the  name  of  the  retiring  partner  in  the 

(v)  Sanford  v,  Mickles,  4  Johns.  224 ;  prosecution  of  all  suits.    In  an  action  in 

Fellows  V.  Wyman,  88  N.  H.  851.    See,  which  judgment  had  been  obtained  by  all 

also,  Geortner  v.  Trustees,  Ac.,  2  Barb.,  fhe  partners  before  the  dissolation,  it  was 
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continuing  partners  to  sell  a  negotiable  note  made  to  the  firm  be- 
fore dissolution,  will  authorize  an  indorsement  of  such  note, 
^'  without  recourse,"  in  the  name  of  the  firm,  (a)  This  authority 
may  also  be  given  by  implication ;  as  where  one  partner  receiyes 
a  note  as  his  portion  of  the  property  of  the  firm.  In  such  case 
he  may  indorse  it  without  recourse ;  (i)  but  without  authority 
either  express  or  implied,  it  has  been  held  that  such  power  does 
not  exist,  (c)  So  it  has  been  said,  that  the  settling  partner's 
transfer  of  a  bond  would  be  good,  under  his  general  author- 
ity. (cT) 

And  it  is  certain,  as  has  been  already  said,  that  for  all  ordinary 
transactions,  the  power  of  each  partner  must  be  equal  to  that  of 
any  other  partner,  unless  the  power  of  acting  in  behalf  of  the  firm 
is  confined  by  agreement  to  one;  and  then  this  power  of  this 
one  must  be  complete  for  the  purpose  of  winding  up,  unless 
expressly  limited.  Therefore  the  settling  partner  may  pay  and 
receive  payment,  (e)  may  sell  goods  consigned  to  the  firm  be- 
fore *  dissolution,  (/)  and  may  compromise  debts  in  any  way  *  393 
which  does  not  indicate  fraud.  (^)  So,  too,  he  may  undoubt- 
edly exchange  goods,  but  always  for  the  purpose  of  winding  up  the 
old  concern.  He  has  power  to  draw  a  bill  upon  a  debtor  of  the 
firm  and  on  its  being  accepted  to  sue  him  in  the  firm  name ;  (k)  to 
release  a  debt  due  to  the  firm ;  (i)  to  pledge  shares  of  stock  which 
the  firm  had  contracted  to  buy,  but  had  not  paid  for,  to  raise  the 
money  to  pay  for  the  shares ;  (i  )  to  collect,  compound,  and  re- 
lease debts  of  the  firm,  (k)  But  any  thing  done  by  him,  however 
innocent  and  proper  in  itself,  would  not  be  within  the  scope  of  his 
authority,  if  it  was   done   for  the   purpose   of  continuing   the 

held,  that  the  renudning  partners  had  an-  ker  v.  Phillipe,  2  Cush.  176, 178 ;  Wash- 

ihonty  under  that  power  to  give  to  the  bum  v.  Goodman,  17    Pick.  619,  686 ; 

defendant  a  note  for  the  payment  of  the  Fereira  v.  Sayres,  6  Watts  &  S.  210,  Beak 

sixpences,  nnder  the  Lords'  Act,  on  be-  v.  Beak,  8  Swanst.  627. 

half  of  themselyes  and  the  retiring  part-  (/)  Herberton  v.  Jepherson,  10  Barr, 

ner.  124. 

(a)  Yale  v.  Eames,  1  Met.  486.  i    (g)  Bass  v.  Taylor,  84  Miss.  842. 

{b)  Waite  o.  Foster,  88  Me.  424.  (h)  Emg  v.  Smith,  4  Car.  &  P.  108. 

(c)  Fellows  o.  Wyman,  88  N.  H.  861.    "     (t)  Napier  v.  McLeod,  9  Wend.  120. 

{d)  Morse  v.  Bellows,  6  N.  H.  668.  {j)  Bntchart  v.  Dresser,  10  Hare,  468, 

(e)  Bntchart  v.  Dresser,  10  Hare,  468,  4  De  Gex,  M.  &  O.  642. 

4  De  Gex,  M.  &  G.  642.    See,  also,  Fta>  (k)  Huntington  v.  Potter,  82  Barb.  800 
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business  of  the   firm^  or   opening  it   anew,  instead  of  winding 
it  up.  (I) 

It  may  be  doubted,  too,  whether  he  can,  without  especial  au- 
thority, buy  goods  so  as  to  bind  the  other  partners  for  the  pur- 
chase. It  is  not  uncommon,  in  practice,  for  a  settling  partner  to 
make  small  purchases  in  order  to  complete  an  assortment  of 
goods  on  hand,  and  promote  the  sale  thereof.  If  he  does  this 
with  cash,  in  good  faith,  the  seller  certainly  holds  the  money,  and 
we  should  have  no  doubt  that  he  might  credit  himself  with  such 
payments  in  his  account.  But  if  he  buys  on  credit,  we  do  not 
think  that  the  other  partners  would  be  held,  unless  they  distinctly 
authorize  the  purchase,  (m) 

All  the  partners  and  each  partner  have  the  right  of  requiring 
that  the  settlement  should  be  made  with  reasonable  promptitude 
and  with  entire  respect  for  the  rights  and  interests  of  each  one. 
And,  of  course,  no  partner  can  have  any  rights  inconsistent  with 
these  rights  of  his  copartners,  (n)  And  if  any  thing  is  done  which 
should  not  be  done,  or  left  undone  which  should  be  done,  a  court 
of  equity  will  interfere.  There  is,  perhaps,  no  class  of 
*894  questions  or  of  cases  in  which  equity  so  readily  *  or  so 
usefully  exerts  its  power  as  in  those  which  arise  under  dis- 
solution of  partnership.  The  guiding  principle  in  its  action,  is 
to  preserve  equally  the  rights  of  all  parties,  (o)  Hence  no  partner 
can  make  any  use  of  the  property  for  his  own  particular  benefit, 
but  he  will  be  held  chargeable  for  all  the  profits  and  advan- 
tages which  may  accrue  from  such  use,  either  as  trustee  or  in 
some  other  adequate  way.  (p)  And,  as  a  general  rule,  each  part- 
ner has  an  equal  right  to  the  possession  of  the  partnership  prop- 

(/)  Wilson  V.  Greenwood,  ISwanst.  481;  1  Yonnge  &  C.  826;  York  &  Nortli  Mid- 

Crawshaj  v.  Maule,  id.  607 ;  Ex  parte  land  R.  Co.  v.  Hndson,  16  Bear.  485;  Max- 

WilliamB,  11  Yes.  8.  well  v.  The  Port  Tennant  Co.,  24  id.  4d5 ; 

(m)  See  Minnit  v.  VIThinnery,  5  Bro.  P.  Biehardflon  v.  Larpent,  2  Yoiuige  &  C. 

C.  489,  2  id.,  Dublin  ed.  828, 16  Yin.  Abr.  607 ;  Harris  v.  The  North  Deron  R.  Co., 

244;  Yicer.  Fleming,  1  Younger  J.  227;  20  Bear.  884. 
Ex  parte  Harris,  1  Madd.  588.  {p)  Eelley  v.  Greenleaf,  8  Story,  C.  C. 

(n)  See  Lees  v.  Laforest,  14  Bear.  250;  98, 101 ;  Featherstonhangh  v.  Fenwick,  17 

Qegg  V.  Fish  wick,  1  Macn.  &  G.  294;  Yes.  298;  Pothier,  Contr.  de  Soc.  ch.  8^ 

Perens  v.  Johnson,  8  Smale  &  G.  419;  §4,  art  160.    See,  also.  Leach  v.  Leach,  18 

Clements  v.  Hall,  2  De  Gez  &  J.  178.  Pick.  68 ;  Dougherty  v,  Yan  Nostrand,  1 

(o)  Bennett's  case,  18  Bear.  889, 5  De  Hoff.  Ch.  68, 70. 
Gez,  M.  &  G.  284;  Benson  v.  Heathorn, 
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erty.  If  the  firm  is  dissolved,  and  the  partners  cannot  agree  as 
to  the  division  of  it,  a  court  of  equity  will  appoint  a  receiver  to 
collect  and  apply  the  effects,  (jr)  Nor  can  any  partner  claim  to 
himself  any  especial  commission  or  payment  for  his  services  in 
settling,  unless  there  be  an  agreement  to  that  effect ;  the  reason 
which  forbids  this  after  dissolution  being  the  same  which  forbids 
such  claim  for  services  in  the  ordinary  partnership  business ; 
namely,  the  entire  equality  of  the  partners  unless  they  agree  upon 
some  inequality,  (r)  So,  too,  all  compositions  or  compromises  of 
debts,  all  settlements,  and  all  the  transactions  which  follow  disso- 
lution, must  be  for  the  common  and  equal  benefit  of  all  the  part- 
ners, (s) 

8.   Of  the  Effect  of  a  DissohUian  upon  Third  PartieB. 

No  dissolution,  of  any  kind,  affects  the  rights  of  third 
parties,  *  who  have  had  dealings  with  the  partnership,  with-  *  395 
out  their  consent.  This  is  a  universal  rule,  without  any 
exception  whatever,  (t)  Undoubtedly  the  partners  may  agree  as 
they  please  about  their  joint  property  and  all  the  parts  of  it,  and 
so  they  may  about  their  joint  obligations.  And  all  such  agreements 
are  valid  so  far  as  they  do  not  affect  the  rights  of  strangers ;  but 
where  they  do,  they  are  wholly  void.  Thus,  three  partners  may 
agree  to-day  to  dissolve,  and  to  divide  all  the  property  in  a  certain 
way,  specifying  that  one  shall  have  this,  another  that,  and  the 
third  that  thing.  Or  they  make  such  an  agreement  about  some 
one  or  more  things,  and  not  about  all.  And  these  agreements 
determine  the  property  in  these  things  effectually  as  to  the  partners 

(q)  TeiTcU».GodcIard,18Ga.664.    See  !**<*•  W»;  Hite  w.  Hite,  1  B.  Mon.  179. 

StereiiB  v.  Teatman,  19  Md.  480.  But  see  Bradley  v.  Chamberlin,  16  Vt. 

(r)  CaWweU  v.  Lieber,  7  Paige,  488;  «18;  WUby  v.  Phinney,  16  Mass.  120. 

Thornton  ».  Proctor,  1  Anst  94 ;  Frank-  But  see  ante,  p.  ♦448. 

lin  V,  Robinson,  1  Johns.  Ch.  167,  166 ;  («)  See  Porter  r.  Wheeler,  87  Vt.  281  ; 

Bradford  v,  Kimberly,  8  Johns.  Ch.  481;  Beak  r.  Beak,  2  Swanst  627;  Page  v. 

Burden  v.  Bnrden,  1  Ves.  &  R.  170 ;  Lee  McCrea,  1  Wend.  167 ;  Bracket  v.  Wins- 

V.  Lashbrooke,  8  Dana,  219;    Paine  v,  low,  17  Mass.  168;  Hammatt  v,  Wyman, 

Thatcher,  26  Wend.  460;  Anderson  v.  9  id.  189;  Sterens  v.  Morse,  7  Greenl.  86. 

Taylor,  8  lied.  420 ;  Reybold  v.  Dodd,  1  (0  Story  on  Part  §  834 ;  Anlt  v,  Good- 

Harr.  (Del.)  401 ;  Newland  v.  Tate,  8 Ired.  rich,  4  Russ.  480;  Gow  on  Part.  ch.  6,  §  2, 

£q.  282;  Phillips  v.  Tomer,  2  Der.  &  B.  p.  240,  8d  edit ;   Blundell  v,  Winsor,  8 

£q.  128;  Dongherty  v.  Van  Nostran^,  1  Sim.  618. 
Hoff.  Ch.  68;  Washburn  v.  Goodman,  17 
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themselves.  Bat  thej  are  all  responsible  in  solido  for  the  debts  duo 
by  the  firm,  and  all  the  joint  property  of  the  firm  is  just  as  liable 
for  the  joint  debts,  after  such  division  or  settlement  among  them- 
selves, as  it  was  before,  (u) 

So,  too,  it  is  very  common  for  the  partners  to  agree  not  only  that 
one  of  them  mat/  settle  and  wind  up  the-  partnership  concern,  but 
that  one  or  more  shall  wind  it  up,  and  for  that  purpose  shall  have 
in  full  property  all  the  goods  or  funds  and  business,  or  a  certain 
part  of  them,  and  shall  pay  all  the  debts ;  and  this  he  undertakes 
to  do.  Such  an  agreement  is  so  far  binding  on  the  partners,  that, 
if  either  of  the  others  is  obliged  to  pay  a  debt  thus  assumed  by  a 
partner,  the  partner  paying  may  have  his  action  for  the  money 
against  the  partner  who  undertook  to  pay.  But,  so  far  as  the 
creditors  are  concerned,  all  the  partners  remain  just  as  responsible 
to  all  the  creditors,  after  such  an  agreement,  as  they  were  before,  (v) 
Thus,  an  agreement  between  the  partners,  that  one  of  them 
shall  *settle  up  the  affairs  of  the  concern,  collect,  and  pay  the 

debts,  and  the  like,  will  not  prevent  any  person  from 
*  896    *  effectually  paying  to  any  partner  a  debt  due  the  firm  ;  (w) 

even  though  the  debtor  has  notice  of  the  arrangement,  (z) 
And  a  payment,  after  dissolution,  to  an  insolvent  partner,  has 
been  held  to  be  good,  where  the  partner  was  insolvent  at  the  time 
the  firm  was  formed,  and  known  to  be  so  •  to  the  other  part- 
ners, (y)  But,  where  the  legal  or  equitable  interest  in  a  part- 
nership has  been  transferred  to  an  assignee,  a  debtor,  who  should 
pay  a  debt  to  either  of  the  partners,  after  notice  of  such  assign- 
ment, would  be  liable  to  the  assignee,  (z)  And  a  payment  to  the 
executor  of  a  deceased  partner  is  not  good,  (a) 

(u)  Smith  V.  Jameson,  6  T.  R.  601;  Clark,  40  Alab.  259 ;  andMyerav.  Smith, 

Dickenson  v,  Lockyer,  4  Yes.  86 ;  Cum-  16  Iowa,  181. 

mins  V.  Cummins,  8  Ired.  Eq.  728 ;  Wood  (v)  See  Bodgers  v.  Maw,  4  DowL  & 

V.  Braddick,  1  Taunt.  104 ;  Hoby  v.  Roe-  Lowndes,  66 ;  Smith  v.  Jameson,  5  T.  B. 

buck,  7  Taunt.  167 ;  Graham  v.  Wichels,  601. 

1  Cromp.  &  M.  188.    In  Wood  v.  Brad-  (10)  King  v.  Smith,  4  Car.  &  P.  108; 

dick.  Heath,  J.,  says :  "  When  a  partner-  Duff  v.  East  India  Co.,  15  Yes.  198 ; 

ship  is  dissolved,  it  is  not  dissolred  with  Coombs  v.  Boswell,  1  Dana,  478. 

regard  to  things  past,  but  only  with  regard  (r)  Porter  v.  Taylor,  6  Maule  &  S.  156. 

to  things  future.    With  regard  to  things  (y)  Major  v.  Hawkes,  12  111.  298. 

past,  the  partnership  continues,  and  al-  (z)  Gordon  v.  Freeman,  11  lU.  14.  See> 

ways  must   continue."     See    Smyth  v,  also,  Pritchard  v.  Draper,  1  Bus.  &  M.  191. 

Harrie,  81  111.  62.    And  see  a  somewhat  (a)  Wallace   v,  Fitzsimmons,  1  DalL 

peculiar  case  on  this  sulgect,  Mayer  v.  248. 
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Though  these  agreements  between  the  partners  do  not  affect  the 
creditors,  without  their  consent,  yet  it  is  certain  that,  if,  in  any 
case,  they  do  consent,  and,  for  sufficient  consideration,  they  be- 
come parties  to  the  agreement,  and  are  bound  by  it.  (b)  The 
question  whether  they  have  assented,  and,  if  so,  whether  on  good 
consideration,  arises  sometimes  under  every  form  of  dissolution ; 
but  far  more  frequently  where  there  is  a  change  among  the  mem- 
bers, one  or  more  going  out,  and  one  or  more  new  ones  coming  in. 
And  then  it  is  important  to  ascertain  who  are  the  debtors  or  the 
creditors,  under  an  obligation  which  existed  at  the  time  the  con- 
tract was  made ;  that  is,  whether  a  retiring  partner  is  freed  from 
this  obligation,  or  whether  an  incoming  partner  has  assumed  it. 
We  shall  consider  the  principles  applicable  to  these  cases  more 
fully  when  we  treat  of  this  particular  form  of  dissolution ;  at  pres- 
ent, remarking  only,  in  the  first  place,  that  the  consent  of  the 
creditors  to  an  arrangement  which  discharges  some  of  their  debt- 
ors, may  be  expressed  or  implied  from  circumstances,  distinctly 
indicative  of  their  knowledge  of  the  transfer  or  change  of  the  in- 
debtedness, and  of  their  concurrence  and  consent ;  and,  in  the 
next  place,  that  this  concurrence  and  consent,  whether  expressed 
or  implied,  will  not  suffice  to  exonerate  the  partners  whom  it  is 
intended  to  discharge,  unless  there  be  a  valuable  consideration  for 
it.  Because,  as  every  creditor  has  the  liability  of  every 
partner,  *  he  only  lessens  his  security  by  taking  one  for  the  *  897 
whole,  and  his  agreement  to  do  this  can  bind  him  no  more 
than  any  other  agreement  to  discharge  a  debt,  unless  he  gains 
some  advantage  by  it,  —  which  may  bo  by  added  security,  better 
terms  of  payment,  more  favorable  business,  or  any  other  benefit,  — 
or,  unless  those  whom  he  discharges  undei^o,  at  his  instance  or 
request,  a  loss  by  reason  of  his  concurrence  and  consent,  by  pay- 
ing something  to  him  who  undertakes  to  pay  the  debt,  or  in  some 
other  way  benefiting  him  at  their  own  cost,  (^c) 

(6)  BaUer,  J.,  in  TaUock  v.  Harm,  8  T.    mond,  4  Esp.  80;  Beed  v.  VHiite,  6  id. 

B.  180.  122;  Heath  v  Perdval,  1  P.  Wms.  682, 
(c)  See,  on  these  questions,  Kirwan  v.    1  Str.  408 ;  Bedford  v.  Deakin,  2  B.  & 

Eirwan,  2  Cr.  &  M.  617;  Thompson  v.  Aid.  110;  Featherstone  v.  Hunt,  1  B.  & 

Perciral,  6  B.  &  Ad.  926 ;  Lodge  v.  Dicas,  C.  118 ;  Spenceley  v.  Greenwood,  1  Fos. 

8  B.  &  Aid.  611 ;  David  v,  EUice,  6  B.  &  &  Fin.  297 ;  Bobinson  v.  Wilkinson,  8 

C.  196, 1  Car.  &  P.  869 ;  Thomas  v.  Shil-  Price,  688 ;  Gough  v.  Daries,  4  id.  200 ; 
libeer,  1  M.  &  W.  124;  Evans  v.  Brum-  Blew  v.  Wyatt,  6  Car.  &  P  897;  Hart  v. 
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Another  most  important  subject  connected  with  dissolution  is 
notice.  For,  on  the  same  principles  which  hold  a  principal  bound 
by  the  acts  of  his  general  agent,  whose  authority  he  had  revoked, 
unless  he  has  given  sufficient  notice  of  his  revocation,  any  person 
who  deals  with  one  professing  to  act  for  himself  and  others  as 
partners  in  a  certain  firm,  and  believes  that  he  so  acts,  and  is  jus- 
tified in  that  belief,  either  by  what  those  others  so  held  out  as 
partners  have  done  or  have  failed  to  do,  has  both  a  legal  and  a 
moral  right  to  hold  them  as  partners,  (i)  This  is  true  of  every 
dissolution,  excepting  that,  by  the  death  of  a  partner,  (e)  which 
event  is  said  to  operate  an  universal  notice,  or,  at  least,  to  render 
a  notice  unnecessary.  But  a  creditor,  having  knowledge  of  a  disso- 
lution of  a  copartnership  when  he  gives  credit  to  it,  cannot  recover 
from  members  who  have  retired,  however  the  knowledge  was  com- 
municated to  him.  (ee)  And  this  is  true  where  the  dissolution  is 
by  the  death  of  a  partner,  and  the  debt  is  contracted  with  one  hav- 
ing knowledge  of  the  death,  (eee)  The  chief  importance  of  this 
requirement  of  notice,  and  the  principal  questions  arising  under 
it,  belong  to  cases  of  dissolution  by  change,  in  which  the  retiring 
partner  must  give  notice  of  his  retirement,  or  continue  to  be  held 
as  partner ;  and  we  shall  consider  when  notice  and  what  notice  is 
necessary  more  fully  when  we  treat  of  that  form  of  dissolu- 
tion. (/> 

4.     Of  ActwM  and  Re^ptedies  after  a  Dissolution. 

*  898  *  As  the  fact  of  dissolution  has  no  effect  whatever  on  the 
rights  of  third  persons,  or  on  the  rights  of  the  firm  s^ainst 
third  persons,  so  it  is  a  general  rule,  that  actions,  by  and  against 
the  firm,  must  continue  to  be  what  they  would  have  been  before 
the  dissolution.  That  is,  all  the  names  of  the  partners  must  be 
used  in  an  action  brought  by  the  settling  partner,  for  a  debt  due 

Alexander,  7  Car.  &  P.  746 ;  Hairia  v.  cage,  id.  620 ;    Webster  v,  Webster.  8 

Farwell,  16  Bear.  81.  Swanst.  490;  Blades  v.  Free,  9  B.  ft  C. 

{d)  See  Vice  v,  Fleming,  1  Younge  &  J.  167 ;  Smout  o.  Bbery,  10  M.  &  W.  1 ;  Cam- 

227;  Willis  v.  Dyson,  1  Stark.  164 ;  Booth  panari  v.  Woodbum,  16  C.  B.  400. 

V.  Qain,  7  Price,  198;  Galwey  v,  Mathew,  {ee)  Davis  o.  Eeyes,  88  K.  Y.  (Tiffimj) 

1  Camp.  402, 10  East,  264 ;  Pecker  v.  Hall,  94. 

14  Allen,  682.  {eee)  Stanwood  v.  Owen,  14  Gray,  196. 

(e)  Deyaynes  v.  Koble,  Houlton's  case,  (/)  See  Chamberiain  v.  Dow,  10  Mich. 

1  Merir.  616,  Johnes'  case,  id.  619,  Brice's  819. 
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to  tho  firm ;  and,  if  a  debt  owed  by  tbe  firm  is  sued,  not  only  can 
all  the  old  partners  be  sued,  (^)  but  it  is  not  enough  to  make  the 
settling  partner  sole  defendant,  ^ven  if  he  have  undertaken  to  pay 
all  the  debts  of  the  firm,  unless  it  is  intended  to  discharge  all  the 
other  partners. 

In  one  case,  (A)  where  two  persons,  forming  a  partnership,  had 
carried  on  trade,  and,  after  this  partnership  was  dissolved,  one  of 
them  carried  on  his  own  business,  under  the  name  of  the  partner- 
ship, it  was  heldy  that  this  person  might  bring  an  action  for  goods 
sold  and  delivered  by  the  partnership.  The  case  seems  to  leave  it 
in  doubt,  whether  the  goods  were  sold  and  delivered  by  the  part- 
nership, or  only  during  the  partnership ;  but  the  remark  of  the 
judge,  who  tried  the  case,  that,  if  the  defendant  had  any  counter 
demand  against  the  partnership,  it  would  have  been  necessary  to 
bring  the  action  in  the  name  of  the  partnership,  seems  to  indicate 
that  the  action  was  for  a  debt  due  to  the  partnership.  His  remark, 
that  the  plaintiff  was  really  entitled  as  ^^  remaining  partner,"  is 
not  very  intelligible ;  the  case  does  not  indicate  that  he  was  a  sur- 
viving partner,  and  seems  to  us  of  very  doubtful  authority.  We 
shall  see,  in  speaking  of  dissolution  from  bankruptcy,  that  the  sol- 
vent partner  may  sometimes  sue  alone,  without  joining  either  the 
bankrupt  partner  or  his  assignees. 

A  dissolution  may  put  an  end  to  a  right  or  interest  held  by  a 
partnership,  if  it  be  held  on  condition  that  the  partnership  exists, 
or  if  it  be  of  such  a  nature  that  the  law  considers  it  as  existing 
only  while  the  partnership  exists.  But  not  if  the  continued  exist- 
ence of  the  right  or  interest  is  independent  of  the  existence  of  the 
partnership.  Thus,  a  common  lease  to  a  firm,  from  a  stranger,  is 
a  property  which  survives  the  dissolution.  All  the  partners  con- 
tinue to  be  bound  for  the  rent,  and  all  are  entitled  to  the 
beneficial  use  of,  or  interest  in,  the  lease.  But  if  it  *  is  *  899 
stipulated,  that  it  be  held  during  the  partnership  only,  the 
lease  is  terminated  by  the  dissolution,  (t)  So,  a  lease  held  by  the 
partners,  as  partners,  from  one  of  them,  is  terminated  by  the  dis- 
solution, and  the  lessor  may  at  once  re-enter  without  notice,  (j) 

{g)  Bobbin  v.  Foster,  1  Car.  &  E.  828.         (t)  Waithman  v.  Miles,  1  Stark.  181. 
(h)  Atkinson  v.  Laing,  Dowl.  &  R.  N.       \j)  Colnaghi   v.  Black,  8  Car.  ft  P. 
P.  16.  464. 
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SECTION   V. 

OF  DIBSOLirriON  BT  THE  ACT  OF  A  PAST  OF  THB  FIRU  OKLT. 

1.   What  Acts  Dissolve  a  Partnership. 

Dissolution  of  partnership  may  occur  by  the  act  and 
intent  of  some  of  the  partners  only,  or  as  the  effect  of  some 
act  or  condition  of  theirs,  (k)  Without  now  speaking  of  these 
acts  or  conditions,  which  are  good  cause  for  a  decree  of  dissolution, 
we  may  speak  of  some  which,  of  themselves,  operate  a  dissolution. 
One  of  these,  at  common  law,  is  outlawry;  and,  although  we 
know  nothing  of  this  here,  we  have  conviction  for  felony.  In 
England,  where  attainder  forfeits  the  property  of  the  convict  to 
the  king,  who  cannot  be  a  tenant  in  common  with  a  subject,  it  not 
only  dissolves  the  partnership,  but  transfers  to  the  king  all  the 
joint  property  of  the  partnership.  That  effect  of  the  rule  exists 
now  in  England  only  in  theory,  if  it  ever  was  applied  to  a  case  of 
partnership.  In  this  country  we  know  nothing  of  it.  But  still, 
we  suppose,  that  a  conviction  for  felony  would  here  operate  a  dis- 
solution, of  itself,  and  without  waiting  for  a  decree.  But,  it  may 
be  open  to  question,  whether  notice  is  necessary  in  this  case.  If  a 
convicted  partner  used  the  name  of  the  firm,  apparently  in  its 
business,  immediately  after  his  conviction,  we  should  say,  that  it 
would  bind  the  firm  to  a  party  who  had  no  knowledge  of  the 
felony,  and  no  especial  means  of  knowledge. 

So,  on  the  marriage  of  a  female  partner,  the  other  partner  may 

dissolve  the  partnership ;  for  all  the  rights,  interests,  and  property 

she  can  hold  as  partner,  pass  at  once  to  the  husband,  by 

*  400    the  common  law,  as  *  completely  by  marriage  as  they  would 

by  any  transfer ;  and  she  loses  all  power  of  binding  herself 

by  any  contract.  (J) 

Whether  a  partner  has  or  has  not  a  right  to  terminate  the  part- 
nership at  his  pleasure,  (m)  it  is  certain  that  an  assignment  by 

(k)  Peacock  v.  Peacock,  16  Yes.  60;  (/)  Nerot  v,  Burnand,  4  Rosb.  247,  and 

Feathentonhaugh  v.  Fenwick,  17  Yes.  see  Brown  v.  Jewett,  18  N.  H.  280. 

298 ;  Crawshay  v.  Maule,  1  SwaDst.  608  ;  (m)  Equity  would  probably  restrain  to 

Miles  V.  Thomas,  9  Sim.  606.  preyent  ineparable  mischief.    See  CliaT- 
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one  partner^  of  all  his  interest  in  the  joint  property,  to  the  other 
partner  or  partners,  operates  at  once  the  withdrawal  of  tlie  assign- 
or, and  a  dissolution  of  the  firm.  For,  here  the  other  partners 
assent  to  the  transfer,  by  their  acceptance  of  it,  and,  therefore,  no 
question  could  be  raised  as  to  the  right  of  the  assignor,  (n).  And 
an  assignment  to  a  third  person  has  the  same  effect,  (o) 

So  an  assignment,  in  good  faith,  by  a  partner,  of  all  the  joint 
property  in  trust,  for  the  payment  of  the  debts  of  the  firm,  which, 
as  we  have  seen,  is,  by  the  weight  of  authority,  valid,  would,  un- 
doubtedly, operate  a  dissolution,  (p)  And  so  would  a  sale  on 
execution  and  levy  upon  the  interest  of  an  insolvent  partner  in 
the  joint  property,  (^q)  But  an  attachment  alone,  in  mesne  pro- 
cess, only  gives  a  lien  to  the  creditor,  and  does  not  transfer  to  him 
the  property,  and,  therefore,  does  not  dissolve  the  partnership,  (r) 
These  cases  of  assignment  to  pay  debts,  and  sale  on  execution, 
however,  belong  rather  to  the  subject  of  dissolution  by  bankruptcy. 
Let  us  consider  here  what  right  a  partner  has  to  terminate  the 
partnership  at  his  own  will,  and  by  his  direct  action. 

While  the  courts  have  found  much  difficulty  in  com- 
pelling *  parties  to  remain  together,  when  a  part  of  tliem    *  401 
wish  for  a  separation,  it  has  never  been  said,  that  a  con- 
tract for  a  partnership,  for  a  time  certain,  is,  as  to  this  limitation, 
wholly  inoperative  in  law  or  in  equity.     On  the  other  hand,  it  is 
universally  agreed,  that  where  there  is  no  such  limitation,  that  is, 

anj  V,  Van  Sommer,  8  Woodd.  Lect  416,  the  assignor  continues  to  act  as  a  partner 
n.,  1  Swanst.  512,  n. ;  Blisset  v.  Daniel,  10  and  transacts  business  as  before,  there  is 
Hare,  498.  no  dissolution.    Taft  v.  Buffum,  14  Pick. 

(n)  Heath  o.  Sanson,  4  B.  &  Ad.  175;    822. 
Cochran  v.  Ferry,  8  Watts  &  S.  262.  (p)  See  Gordon  v.  Freeman,  11  HI.  14. 

(o)  Jefi^rjs  v.  Smith,  8  Russ.  158 ;  Mar-       {q)  Haberstion  v,  Blurton,  1  De  G.  &  S. 
quand  v.  N.  Y.  Manuf.  Co.,  17  Johns.  525 ;    121 ;   Aspinall  v,  London  &  N.  W.  R. 
Horton's  Appeal,  18  Penn.  State,  67 ;  Con-    Co.,  11  Hare,  825 ;  Skipp  v.  Harwood,  2 
well  V.  Sandidge,  5  Dana,  210 ;  Parkhurst    Swanst.  586 ;  Renton  v.  Chaplain,  1  Stock. 
V,  Kinsman,  1  Blatchf.  C.  C.  488.    See    Ch.  62 ;  Johnson  v.  Erans,  7  M.  &  G.  240. 
Merrick  v.  Brainard,  88  Barb.  574.    In    A  purchase  by  other  partners  of  the  share 
Buford  V,  Neely,  2  De7.  Eq.  481,  the  gen-    so  sold,  must  be   made  under  circum- 
eral  doctrine  was  assented  to ;  but  as  the    stances  placing  it  beyond  suspicion ;  oth- 
assignment  in  that  case  was  as  security  for    erwise  the  sale  will  be   set   aside,  the 
ft  debt,  and  it  was  agreed  by  all  parties    partners  being  treated  as  the  trustees  of 
that  the  assignor  should  continue  in  busi-    the  other  partner.    Perens  v.  Johnson,  8 
ness  as  the  agent  of  the  assignee,  it  was    Smale  &  G.  419. 
held,  that  the  partnership  was  not  dissolred.       (r)  Arnold  v.  Brown,  24  Pick.  88. 
And  jf,  notwithstanding  such  assignment, 
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where  the  contract  is  not  for  a  certain  time,  it  is  always  in  the 
power  of  any  one  partner  to  dissolve  the  partnership,  at  his  own 
pleasure,  and  for  no  other  cause  than  that  pleasure.  («)  Still,  we 
should  saj,  that  the  dissolution  must  be  in  good  faith,  and  not  un- 
reasonable in  point  of  time  or  manner,  or  unnecessarily  injurious 
to  the  other  partners,  (m)  In  order  to  effect  a  dissolution  in  such 
a  case,  it  is  necessary  for  the  partner  wishing  to  dissolve  to  give 
notice  to  the  other  partners,  (t) 

Where  a  partnership  for  a  limited  period  expires,  and  is  con- 
tinued by  an  agreement  which  does  not  provide  for  any  further 
limitation,  the  effect  of  the  original  limitation  is  wholly  exhausted, 
and  the  new  partnership  is  dissoluble  at  the  will  of  any  partner ; 
although  all  the  otlier  provisions  and  arrangements  are  continued 
over,  either  expressly  or  by  implication,  (u)  It  may  be  said  how- 
ever, that  where  all  these  are  carried  over,  if  they  seem  distinctly 
to  imply  that  the  partnership  must  needs  continue  for  a  definite 
period,  the  law  might  be  more  willing  to  imply  such  a  bargain, 
than  it  is,  as  we  have  seen,  from  a  mere  lease  for  a  time,  or  from 
similar  circumstances. 

2.  At  what  Time  and  in  what  Manner  a  Paring  may  Terminate 

a  Partnership. 

A  partnership,  without  any  limitation  as  to  time,  is  con- 
*  402    strued  *  as  one  at  will,  and  any  partner  may  dissolve  it  at 
any  moment,  (v)     The  Roman  law,  as  stated  in  the  Di- 
gest, (t(^)  and  as  explained  or  exhibited  byDomat,  (a:)  contains 

(s)  Peacock  v.  Peacock,  16  Yes.  49 ;  "  The  partners,  after  the  expiration  of  tlie 

Featherstonhaugh  v.  FenwiSk,  17  id.  298,  partnership  term,  continuing  to  cany  on 

807 ;  Alcock  v.  Taylor,  1  Tamlyn,  606 ;  the  trade  without  a  new  deed,  all  the  old 

Crawshay  v.  Maule,  1  Swanst.  496,  608 ;  covenants  are  infused  into  the  new  series 

Ex  parte  Nokes,  1  Mont,  on  Part.  114,  n.,  of  transactions ;  with  the  single  exception 

Skinner  v.  Tinker,  84  Barb.  888.  of  the  corenant  for  duration ;  for  either 

(m)  This  was  so  hUdy  in  the  well-consid-  may  instanter  dissolve  the  prolonged  part- 

eredcaseofHowellv.  Harvey,  6  Pike,  270.  nership,  but  the  original  stipulations  are 

(t)  Eagle  V.  Bucher,  6  Ohio  State,  296.  continued.    See,  also,  Gould  v.  Homer,  12 

See,  also.  Van  Sandau  v.  Moore,  1  Buss.  Barb.  601;  Bradley  v.  Chamberlin,  16  Vt 

464 ;  Wheeler  v.  Van  Wart,  9  Sim.  198.  618 ;  U.  S.  Bank  i;.  Binney,  6  Mason,  176, 

(u)  Featherstonhaugh  v.  Fenwick,  17  186.    See  pott,  p.  *  406,  note  (d). 

Yes.  298, 807 ;  Crawshay  v.  Collins,  16  id.  (v)  See  stipm,  note  (s). 

218.    In  Booth  v.  Parks,  1  Molloy,  466,  (to)  Dig.  lib.  17,  tit  2, 1.  14. 

the  Lord  Chancellor  states  the  rule  thus :  (x)  1  Domat,  tit  8,  §  6,  art  1-8. 
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principles  on  this  subject  which  are  not  only  not  expressly  adopted 
in  the  English  or  American  jurisprudence,  but  which  might  seem 
to  be  opposed  to  the  highest  and  clearest  authority.  It  may  be 
inferred  from  Domat,  that  every  partner  has  a  perfect  right  to  ter- 
minate the  partnership  when  he  will,  even  if  entered  into  for  a  time 
certain.  He  must  howeyer  take  a  convenient  and  suitable  oppor- 
tunity and  method  for  the  exercise  of  this  right ;  and  must  do  this  for 
honest  purposes,  and  with  due  regard  to  the  safety  and  advantage 
of  the  other  partners.  The  line  is  not  very  distinctly  drawn.  But 
it  seems  that  he  may,  at  any  moment  and  for  any  cause,  dissolve  the 
partnership  so  as  to  renounce  or  lose  all  the  benefit  of  it ;  but  that 
he  would  not  be  permitted  to  free  himself  or  his  property  from  the 
just  claims  of  the  other  partners,  which  may  extend  so  far  as  to 
require  that  the  partnership  shall  continue  for  a  season.  He  can- 
not therefore  seize  a  moment  to  dissolve  a  partnership,  when  he 
sees  the  opportunity  of  making  a  great  gain  by  a  separate  transac- 
tion, which  ought,  with  all  its  advantages,  to  belong  to  the  firm. 
And  if  he  does,  in  this  way  and  for  this  purpose,  seek  to  dissolve 
the  partnership,  the  court  would  declare  the  dissolution  void,  or 
ineffectual  for  the  time,  and  the  partnership  to  continue,  until  it 
could  be  terminated  without  wrong  to  anybody.  We  think  a  court 
of  equity  would  apply  similar  principles  to  this  question,  (y) 

If  we  suppose  a  partner,  with  wrongful  intent,  to  declare  a  dis- 
solution at  such  a  time  and  for  such  pui*poses  or  with  such  an 
effect,  that  the  Roman  law  would  declare  that  there  was  no  disso- 
lution, and  so  preserve  the  rights  of  the  partners,  it  may  be  asked 
what  an  English  or  American  court  would  do.  They  would  not, 
we  apprehend,  deny  the  right  of  dissolution,  or  the  fact  of  dissolu- 
tion ;  nor  perhaps  in  any  way  restrain  the  partner  from  the  exer- 
cise of  this  right.  But,  it  being  settled  that  the  partnership  is  now 
dissolved,  the  whole  effect  and  influence  of  this  dissolution  is  in  the 
hands  and  within  the  power  of  equity.  It  may  be  that  the  other  part- 
ners would  be  subjected  to  wrong  and  loss,  if  the  use  of  the  firm  name 
could  not  be  continued  in  completing  its  transactions, 
*  or  otherwise  in  protection  of  their  interests ;  and  yet  that  *  403 
the  court  would  be  reluctant  to  authorize  the  use  of  the 
name  of  a  firm  which  had  ceased  to  exist.   But  it  is  hardly  possible  that 

(if)  See  CbaTonj  v.  Van  Sommer,  8  Woodd.  Lect.  416,  n.,  1  Swanst  512,  n. ; 
BliMet  V,  Daniel,  10  Hare,  498. 
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the  same  results  could  not  be  reached  in  some  other  way,  which 
would  be  within  the  resources  of  equity.  And  it  must  be  certain 
that  any  court  of  equity  would  be  willing  to  use  all  its  authority, 
in  any  lawful  way,  to  carry  the  dissolution  into  effect,  or,  in  other 
words,  to  direct  the  winding  up  of  the  concern,  in  such  a  way  as  to 
protect  the  honest  partners  from  any  loss  through  the  wrongful  act 
or  wrongful  purpose  of  a  copartner.  And  if  it  be  true,  as  we  sup- 
pose, that  equity  could  always  do  this,  and  would  always  do  it 
when  practicable,  it  follows  that  the  difference  between  the  •  Roman 
law  and  the  English  or  our  own,  is  only  a  difference  in  the  rules 
or  methods  by  which  the  two  systems  of  law  accomplish  the  same 
results. 

There  is  no  exactly  defined  way  in  which  a  partner  who  has 
the  right  to  terminate  a  partnership,  must,  or  should,  exercise  this 
right.  All  that  is  requisite  is,  that  he  should  make  this  purpose 
distinctly  known  to  the  other  partners ;  and  as  soon  as  it  is  known 
it  takes  effect,  (z)  The  notice  must  be  explicit,  and  it  is  not 
enough  to  propose  to  dissolve  on  certain  terms,  unless  these  terms 
are  accepted,  (a)  So  a  notice  that  a  partner's  share  has  been  for- 
feited is  not  enough ;  because  this  is  construed  to  mean  merely 
that  the  partner  named  has  ceased  to  have  any  interest  in  the  con- 
cern. (6)  A  partner  may  undoubtedly  make  this  dissolution  pro- 
spective ;  and  this  is  the  usual  way  of  doing  it.  It  is  obvious  that 
only  peculiar  circumstances  could  justify  a  partner  morally  speak- 
ing, however  it  might  be  legally,  in  saying  to  his  copartners,  at 
once  and  without  notice  or  preparation,  from  this  moment  this 
partnership  ceases  to  exist  And  such  conduct  woi^d  certainly 
induce  a  court  of  equity  to  examine  closely  into  the  motives  which 
led  to  it,  and  into  the  effects  resulting  from  it,  that  they  might 
prevent  injurious  consequences.  Still,  however,  it  is  always  possi- 
ble that  there  may  be  good  reason  for  the  sudden  exercise  of  this 
right,  of  the  existence  of   which  there  seems  to  be  no  doubt, 

where  the  partnership  is  not  formed  for  a  time  certain.    It 
*  404    *  may  be  that  no  other  course  would  prevent  the  firm  from 

rushing  into  wasteful  and  dangerous  contracts,  or  from  pur- 
suing a  path  which  might  lead  to  ruin.    And,  therefore,  on  the  one 

(x)  See  ante,  p.  *  401  and  note  (<).  v.  Van  Wart,  9  Sim.  198.  See  Mellenh  v. 

(a)  Hall  i;.  Hall,  12  Bear.  414 ;  Van    Keen,  27  Bear.  236. 
Sandau  v.  Moore,  1  Buss.  468 ;  Wheeler       (6)  Hart  v.  Clarke,  6  De  G.  M.  &  G.  282. 
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hand,  the  court  would  not  presume  that  such  a  dissolution  was 
wrongful  in  intent  or  effect,  although  they  would  listen  to  evi- 
dence showing  it  to  be  so.  And,  on  the  other  hand,  as  soon  as 
such  a  declaration  was  made,  be  its  purpose  or  circumstances  what 
they  might,  we  are  not  aware  of  any  reason  for  supposing  that  the 
partnership  would  exist  a  moment  longer,  (c) 

The  dissolution  of  the  partnership  by  the  act  of  a  partner,  or  at 
his  will,  does  not  require  a  written  declaration  of  his  will,  nor 
even  any  especial  spoken  words,  or,  indeed,  any  words  whatever. 
He  must  manifest  his  desire  of  withdrawing  from  the  partnership. 
He  may  do  this  as  he  pleases,  and  however  it  be  done,  it  has  the 
same  effect.  But  if  he  only  manifest  his  desire  of  leaving  the 
partnership  at  a  future  time,  this  is  not  a  present  dissolution. 
Nor  is  there  any  way  to  manifest  the  purpose  of  immediate  with- 
drawal, except  by  such  withdrawal;  and  this  is  a  dissolution. 
Tliis  could  hardly  be  by  act  without  words.  But  he  may  mani- 
fest, by  a  course  of  action,  such  withdrawal.  He  may  engage 
wholly  in  other  business,  and  take  no  part  whatever  in  the  inter- 
ests or  concerns  of  the  partnership.  This  would  rather  make  him 
a  silent  partner,  or  give  good  cause  for  the  other  partners  to  reject 
him,  or  perhaps  obtain  a  decree  for  his  removal,  than  amount  to 
evidence  that  he  had  in  fact  withdrawn  himself.  It  may,  how- 
ever, be  said,  hypothetically,  that  such  conduct  might  be  carried 
so  far  as  to  have  that  significance  and  effect.  And  tlien  the 
*  dissolution  would  take  place,  not  when  the  other  partners  *  405 
acceded  to  his  wish,  but  when  it  became  certain  what  his  wish 
was.    The  only  rule  applicable  to  such  questions  must  be  this : 

(c)  The  question  whether  one  partner  of  the  court  then  requires  something  more 
maj,  hy  his  own  mere  will,  dissolve  a  than  the  mere  will  of  one  party  to  justify 
partnership  formed  for  a  definite  period,  a  dissolution.  But  it  seems  to  me  that 
has  heen  much  discussed  in  this  countiy,  but  little  more  should  be  demanded.  The 
and  in  England.  It  appears  to  have  been  principle  of  the  dvil  law  is  the  most  wise, 
assumed  that  there  is  no  such  power  in  Why  should  this  court  compel  the  contin- 
Peacock  v.  Peacock,  16  Ves.  57;  Craw-  nance  of  a  union,  when  dissension  has 
shay  V.  Maule,  1  Swanst  608 ;  Wheeler  v,  marred  all  prospect  of  the  advantages  con- 
Van  Wart,  9  Sim.  198,  2  Jur.  252 ;  Pear-  templated  by  its  formation.  By  refUsmg 
point  r.  Graham,  4  Wash.  C.  C.  282.  The  to  dissolve  it,  the  power  of  binding  each 
right  is  forcibly  maintained  in  Skinner  v.  other,  and  of  dealing  with  the  partnership 
Dayton,  19  Johns.  588 ;  Mason  v,  Connell,  property,  remains,  when  all  confidence  and 
1  Whart  881.  In  Bishop  v.  Breckles,  1  all  combination  of  eflbrt  is  at  an  end.  The 
HoflT.  Ch.  584,  the  court  said :  "  The  Uiw  object  of  the  contract  is  defeated." 
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The  wish  of  a  partner  to  dissolve  a  partnership  which  is  at  will, 
while  it  remains  unexpressed,  can  have  no  force  nor  effect ;  but  it 
operates  to  cause  a  dissolution,  as  soon  as  it  is  distinctly  expressed, 
whatever  be  the  form  or  manner  of  this  expression,  (d) 

(d)  In  Van  Sandau  v.  Moore,  1  Rubs,  the  partnership  dealings  and  transactiona 

468,  Lord  Eldon  says :  "  The  hill  proceeds  taken,  up  to  that  yerj  moment) ;  yet  one 

on  two  grounds ;  one,  that  Mr.  Van  San-  difficulty  which  has  often  occurred  to  me 

dau  could  hy  mere  notice  put  an  end  to  as  of  great  weight  in  cases  like  the  pies- 

the  company;   the  other,  that  if  notice  ent,  with  reference  to  the  dissolution  of 

alone  was  not  sufficient  fbr  that  purpose,  the  company  hy  notice,  is   this :    what 

yet  there  has  been  such  conduct  on  the  avails  it  that  you  give  notice  to  A.  B.  of 

part  of  the  secretary  and  other  members  putting  an  end  to  the  company,  if  you  do 

as  to  entitle  the  plaintiff  to  call  for  a  disso-  not  give  notice  to  the  three  hundred  other 

lution ;  and,  in  either  case,  he  prays  that  individuals  of  whom  it  is  composed  ?    Has 

an  account  may  be  taken  of  the  partner-  not  every  one  of  these  individuals  the 

ship  dealings   and    transactions.      Now,  same  common-law  right  to  notice,  before 

though,  according  to  the  law  of  the  coun-  the  partnership  can  be  so  dissolved  !    I^ 

try,  a  company  or  partnership  formed  by  on  Uie  other  hand,  it  is  said,  that  it  is  not 

parties  agreeing  to  become  copartners  may  necessary  to  give  notice  to  all  the  partners, 

be  dissolved  at  any  moment  by  one  of  the  it  must  be  on  the  ground  that  the  deed 

partners,  and  though  his  copartners  cannot  has  made  some  provision  declaring  thai 

answer  his  notice  of  dissolution  by  saying,  notice  not  to  be  necessary,  which,  but  for 

'  Here  is  your  money,  get  out  of  the  con-  particular  provisions,  would  be  neoessazy ; 

oern,  and  leave  us  to  ourselves '  (because  and  that  case  must  be  proved  from  the 

he  has  a  right  to  have  all  the  accounts  of  deed  itself." 
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CHAPTER  Xm. 

OF  A   CHANGE  IN  THE  PARTNERSHIP. 
SECTION     I. 

OF  THE  EFFECT  OF  ANT  CHANGE  IN  THE  PARTNERSHIP. 

The  retirement  of  a  partner  may  take  place  in  many  ways. 
He  may  simply  withdraw,  carrying  with  him  and  retaining  all  his 
interest  in  the  property.  Or  he  may  retire  by  transferring  his 
interest  to  a  stranger,  who  then  holds  it  as  tenant  in  common  with 
the  other  partners.  Or  he  may  transfer  it  to  one  who  is  received 
by  the  other  partners  and  becomes  a  copartner  with  them.  How- 
ever it  takes  place,  it  is  plain  that  if  a  partnership  consists  of  but 
two  persons,  the  retirement  of  either  one  puts  an  end  to  that  part- 
nership. And  it  may  now  be  considered  as  a  settled  rule  of  the 
law  of  partnership,  in  England  and  in  this  country,  that  the  re- 
tirement of  any  one  partner  from  a  firm  consisting  of  any  number 
of  partners  operates  a  dissolution  of  that  firm.  The  Institute 
says  "c?wm  cUiquis  renunciaverit  %ocietatij  aolvitur  societa8,^\a) 
In  Roman  practice,  mercantile  copartnerships  consisting  of  many 
partners  if  not  common,  were  certainly  known.  Only  of  late  years 
has  this  rule  been  asserted ;  and  it  was  qualified  by  Lord  Eldon, 
who  was  almost  its  author,  and  ever  was  its  highest  authority, 
by  the  phrase  "  unless  it  was  otherwise  provided."  (6)  We  appre- 
hend, however,  that  the  rule  comes  of  necessity  from  the  very 
nature  of  partnership,  and  admits  of  no  qualification  whatever. 
Thus,  if  we  take  the  qualification  mentioned  by  Lord  Eldon, — 
that  of  an  express  provision  to  the  contrary,  —  it  is  plain  that 
even   if  it  is  so-  provided,    the    remaining    partners    can    only 

(a)  Inst.  L.  8,  t.  26,  §  6 ;  Pothier  on    Peacock  v.  Peacock,  16  id.  49 ;  Howe  v. 
Part.  c.  8,  §  8,  p.  141.  Thayer,  17  Pick.  96. 

(6)  Cnw8ha7  v.  CoUins,  15  Yes.  228; 
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*  407  *  form  a  new  partnership.  The  qualification  is,  therefore, 
equivalent  to  saying,  that  the  old  partnership  is  dissolyed 
unless  a  new  one  is  formed  ;  which  is  meaningless.  We  suppose 
the  truth  to  be,  that  if  a  partner  retires,  —  whether  by  voluntary 
act,  bankruptcy,  expulsion,  or  death,  or  if  a  new  partner  comes  in, 
by  any  means  whatever,  —  in  either  of  these  cases,  the  old  part- 
nership ceases  to  exist.  (&) 

Where  a  mortgage  was  given  to  a  firm  consisting  of  ^^  A.  and  B." 
to  secure  advances  to  the  mortgagor,  and  a  third  partner  was  taken  in, 
and  the  name  changed  to  '^  A.,  B.,  and  Co.,"  and  the  business  was 
continued  and  conducted  precisely  as  before,  it  was  held  that  this 
addition  dissolved  the  first  firm,  and  that  the  new  firm  could  not 
avail  themselves  of  the  mortgage,  (cc) 

But  a  deceased  partner  may  have  provided  by  will,  or  a  retir- 
ing partner  by  assignment,  that  his  interest  shall  be  so  retained  or 
reserved  in  the  partnership,  as  to  prevent  the  determination  of 
the  partnership  as  to  his  estate ;  and  then  the  estate  of  the  deceased 
or  the  retiring  partner  personally  continues  liable,  (^ccc) 

If  it  is  provided  by  tlie  articles  that,  if  either  party  dies,  his  per- 
sonal representatives,  or  his  son,  or  some  one  else,  shall  take  his 
place,  and  this  partner  dies,  his  death  does  not  ipso  facto  introduce 
this  other  party.  The  assets  of  the  deceased  are  responsible,  of 
course,  for  the  debts  of  his  firm,  but  his  representatives  are  not ; 
nor  are  they  bound  by  the  new  contracts  of  the  firm,  nor  have  tliey 
power  to  bind  the  firm  by  their  acts,  unless  some  agreement  is  en- 
tered into  which  constitutes  them  partners.  And  this  agreement 
makes  a  new  partnership.  And  in  the  case  of  an  association  for 
some  special  purpose,  the  articles  might  so  provide  as  to  con- 
tinue the  association  (which  however  would  be  difierent  from  a 
common  partnership)  after  a  change  of  members,  (^cd) 

This  rule  is  directly  opposed  to  a  common  practice,  and  perhaps 
to  a  common  understanding.  We  have  in  this  country  many  an- 
cient firms,  in  which  there  may  not  be  one  person  who  was  a 
partner  from  the  beginning.     In  England  there  are  firms  which 

(c)  Vulliamy  v.  Noble,  8  Meriy.  614;  Nott  &  McC.  659.    And  see  post,  p.  *  462- 

Crawshay  v.  Maule,  1  Swanst.  609 ;  Craw-  454. 

ford  &.  Hamilton,  8  Madd.  251;   Schole-       {cc)  Abat  v.  Penny,  19  Louis.  Ann.  289. 
field  V.  Eichelberger,  7  Pet.  686 ;  Dyer  v.        {ccc)  Ex  parte  Wilson,  Buck,  48. 
Clark,  5  Met.  575 ;  Washburn  v.  Goodman,        (od)  Troy  Factory  o.  Coming,  46  Barb. 

17  Pick.  619 ;  White  i;.  Union  Ins.  Co.,  1  281. 
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have  survived  some  generations,  (cT)  but  the  name  has  never  been 
changed,  and  the  business  has  gone  on  without  deviation  or  inter- 
ruption. But  we  still  say  that  the  partnership  is  dissolved  bj 
every  change,  because  every  partnership  consists  of  certain  persons 
who  are  all  liable  for  the  debts,  who  all  own  a  certain  joint  prop- 
erty, and  who  all  have  certain  powers  to  act  for  and  to  bind  each 
other.  Those  who  owe  the  firm  owe  only  them,  and  those  to 
whom  the  firm  is  indebted  have  claims  only  on  them.  If  from 
this  partnership  any  persons  go  out,  or  if  any  come  into  it,  and 
the  old  partners  and  the  old  debtors  and  creditors  agree,  there 
will  be  the  least  possible  break  to  the  succession.  But  this 
agreement  no  more  makes  the  old  firm  identical  with  the  new, 
than  the  son's  inheritance  of*  his  father's  property,  coupled  with 
an  accepted  promise  to  be  responsible  for  all  his  debts, 
makes  the  *  son  the  same  individual  with  the  father.  That  *  408 
this  mere  agreement,  however  effectual  in  sustaining  and 
continuing  a  business,  cannot  preserve  the  identity  of  the  old  part- 
nership, may  be  seen  from  this  supposition.*  If  A.,  B.,  &  C.  have 
for  a  long  time  been  partners,  and  conclude  to  retire,  and  D.,  E., 
A  F.  say  to  them,  it  is  a  pity  to  scatter  so  profitable  a  business 
and  lose  so  good  a  custom,  and  we  will  buy  your  good-will,  and 
take  all  your  stock,  and  pay  ^11  your  debts,  and  hold  by  assign- 
ment all  the  debts  due  to  you,  and  bring  to  you  the  consent  of  all 
your  debtors  and  creditors,  one  would  hardly  say  that  the  old  firm 
continued  over,  or  was  identical  with-  the  new  one.  One  firm  suc- 
ceeds the  other ;  and  if  the  later  firm  chooses  to  adopt  the  name 
of  the  earlier,  this  does  not  make  them  one  and  the  same.  And  if 
one  member  of  the  old  firm  comes  into  the  new  firm,  this  does  not 
make  them  one.  And  if  all  remain  but  one,  or  all  remain  and  a 
new  one  is  added,  here  also  is  a  new  firm,  which  can  no  more  have 
the  efifects  and  choses  in  action  of  the  old,  nor  be  liable  for  its 
debts,  without  a  new  and  distinct  agreement  between  all  parties 
interested  therein,  than  if  the  change  were  entire,  and  the  name 
also. 

We  have  dwelt  the  more  strongly  on  this  principle,  —  and 
shall  have  occasion  to  refer  to  it  again,  —  because  a  disregard 
of  it  has  led   to  some  confusion  in   the  authorities  in   relation 

{d)  See  filisset  v.  Daniel,  10  Hare,  498,  28  EDg.  L.  &  £q.  106. 
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to  the  rights  and  obligations  of  a  retiring  partner,  and  of  an 
incoming  partner,  a  subject  which  we  shall  now  proceed  to  con- 
sider. 


SECTION  II. 

OF  A  RBTIBINa  PABTNER. 

1.  Hou)  Retirement^  of  itself,  affects  the  LiabUity  of  the  Partner. 

The  right  of  a  partner  to  retire  is  the  same  thing  as  the  right  to 
dissolve  a  partnership,  because  retirement  is  dissolution.  This 
we  have  already  considered ;  and  it  has  also  been  stated,  that  he 
may  retire  in  either  of  maay  ways.  The  effect  6f  the  retirement 
(excepting  so  far  as  mutual  agreements  vary  it)  is  nearly 
*409  the  same  in  all.  He  neither  loses  property  by  it,  nor  re- 
lieves himself  from  any  liability.  (/)  If  he  retires  with  the 
consent  of  the  other  partners,  there  is  an  implied  promise  on  their 
part  to  pay  the  debts  of  the  firm  and  save  him  harmless,  but 
only  to  the  extent  of  the  assets  of  the  firm.  He  is  still  liable  in 
solido  for  the  debts  existing  when  he  retired.  But  if  he  pays  more 
than  his  proportion  he  may  have  contribution  from  his  former  co- 
partners, (ff^  If  he  "sells  out,"  to  use  a  common  phrase,  either 
to  the  remaining  partners,  (^)  or  to  a  stranger,  the  question  may 
arise  whether,  in  addition  to  what  he  actually  transfers,  he  comes 
under  any  obligation  which  a  court  of  law  or  of  equity  could  reo-* 
ognize.  Not  unfrequently  the  articles  of  copartnership  provide 
that  the  remaining  partners  may  take  the  interest  of  an  outgoing 
partner  at  a  valuation,  or  they  prescribe  other  terms ;  and  these 
agreements  a  court  of  equity  will  enforce.  (^^)  If  he  sells  his 
share  of  all  the  joint  property  and  effects,  he  certainly  sells  his 
share  of  so  much  of  the  good-will  of  the  business  as  is  attached  to 
the  property  and  efiects,  and  goes  with  them  to  the  purchaser. 
Does  any  obligation  rest  on  the  seller,  to  do  nothing  which  shall 
lessen  the  value  of  what  he  sells  ?    Suppose  tliat  the  business  is 

{/j  But  see  Sayage  v,  Rockwelli  82  N.       (g)  Am  to  how  the  remaiiimg  partner 
T.  601.  takes,  see  Dimon  v.  Hazard,  32  N.  Y.  65. 

{ff)  Hobba  t7.  WilsoD,  1  West  Va.  60.         (gg)  Qoinlivan  v.  English,  42  Mo.  862. 
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very  lucratiTe,  and  the  purchaser  has  paid  much  more  than  the 
value  of  the  partner's  interest  in  the  merchandise,  because  of  the 
profit  of  the  business  connected  with  the  stock ;  can  the  seller 
forthwith  set  up  the  same  business  in  the  immediate  vicinity,  and 
use  his  experience  to  establish  his  new  concern  at  the  expense  of 
the  old  one  ?  The  answer  of  the  law  is,  that  he  may  do  this  very 
thing,  with  an  exception,  perhaps,  as  to  the  use  of  the  old  name.  (K) 
In  other  words,  the  purchasers  of  a  partner's  share  in  the  property 
and  the  ^^ plant,"  as  it  is  called  in  England,  buy  the  good-will  at- 
tached to  the  merchandise,  but  do  not  purchase  from  him  any 
obligation  not  to  lessen  the  value  of  what  they  buy  by  his  inter- 
ference with  it,  unless  there  be  an  express  stipulation  to  that 
effect.  Then  this  bargain,  'Miv  restraint  of  trade,"  as  it  is  called, 
would  be  governed  by  precisely  the  same  principles,  in  the  case  of 
a  retiring  partner,  as  if  it  were  a  sale  of  a  business  by  a  sole 
trader  to  a  stranger.  These  principles  are  now  established  with 
a  considerable  degree  of  precision.  A  promise  on  a  con- 
sideration, *  not  to  carry  on  a  certain  trada  within  certain  *410 
limits,  is  valid  at  law  as  well  as  in  equity,  (t)  But  a  gen- 
eral promise,  not  to  carry  on  a  certain  trade  anywhere,  is  void  as 

(A)  Kennedy  v,  Lee,  8  Meriv.  456.  See,  Bunn  v  Gay,  4  East,  190;  Gale  v.  Reed> 
alM>,  Farr  v.  Pierce,  8  Madd.  74.  In  Chur-  8  id.  80 ;  Bryson  v.  Wliitehead,  1  Sim.  & 
ton  V.  Douglas,  H.  R.  V.  Johns.  Ch.  174,  S.  74 ;  Toung  v.  Timmins,  1  Cromp.  &  J. 
one  of  the  partners  having  sold  to  his  co-  881 ;  Proctor  v.  Sargent,  2  Man.  &  G.  20 ; 
partners  his  interest  in  the  concern,  in-  Hilton  v.  Eckersley,  6  Ellis  &  B.  47,  82 
eluding  the  good- will  of  the  business,  the  Eng.  L.  &  Eq.  198 ;  Pierce  v.  Fuller,  8 
latter  complained  that  he  purposed  to  es-  Mass.  228 ;  Steams  r.  Barrett,  1  Pick, 
tablish  the  same  line  of  business  in  their  448 ;  Nobles  v.  Bates,  7  Cowen,  807 ;  Chap- 
immediate  neighborhood,  and  to  conduct  pel  v.  Brockway,  21  Wend.  167 ;  Jarvis  t. 
it  under  the  old  firm  name,  that  name  Peck,  1  Hoff.  Ch.  479 ;  Grasselli  v.  Low- 
being  his  own  personal  name,  with  the  den,  11  Ohio  State,  849.  The  cases  show 
addition  of  the  word  Co.  The  court  held,  a  gradual  enlargement  of  the  rule  which 
that  though  upon  the  sale  of  the  good-  prohibits  contracts  in  restraint  of  trade, 
will  of  a  business,  the  vendor  was  at  liber-  until  at  the  present  day  —  at  least  in  this 
ty  to  set  up  a  precisely  similar  business,  country  —  almost  any  thing  in  the  con- 
and  that  next  door  to  the  premises  where  tract  which  can  be  construed  as  a  limita- 
the  original  business  had  been  carried  on,  tion  of  it,  is  deemed  sufficient  to  take  it 
yet  he  was  not  at  liberty  to  do  so  under  out  of  the  rule.  Thus,  in  Steams  v.  Bar- 
the  old  style  or  firm,  although  his  name  rett,  supra,  a  promise  not  to  use  certain 
should  be  the  only  One  appearing  in  the  machines  in  any  of  the  United  States,  ez- 
fiim.  cept  Massachusetts  and  Rhode  Island,  was 

(t)  Broad    v.  Jollyfe,  Cro.    Jac.  696;  Ae^  good,  because  "  agreements  to  restrain 

Mitchell  V,  Reynolds,  Fortescue,  296, 1  P.  trade  in  particular  places  are  Talid  in  law, 

Wms.  181 ;  Davis  v.  Mason,  6  T.  E.  118 ;  and  may  be  enfi>rced." 
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against  the  policy  of  the  law.  (J )  The  courts  of  England,  and 
still  more  of  this  country,  are  quite  liberal  in  the  application  of 
this  rule,  and  almost  any  limits  are  sufficient.  It  may  be  added, 
that  the  contract  of  sale  by  a  retiring  partner  might  contain  such 
phrases  as, ''  I  being  about  to  change  my  business,"  or  ^^  intending 
to  give  up  all  business,"  or  other  words  so  distinctly  indicative  of 
his  purpose  not  to  interfere  with  the  fullest  enjoyment  of  what  he 
sells,  that  a  court  of  equity  would  either  construe  this  as  a  contract 
to  that  efifect,  or  as  a  fraudulent  deception  by  the  seller,  and  on  one 
or  other  of  these  grounds  restrain  him  from  injurious  interference, 
although  there  might  not  be  enough  in  the  contract  to  sustain  an 
action  at  law  for  the  breach  of  it.  (Jc) 

2.   Of  Notice. 

Much  the  most  important  question  in  relation  to  a  retiring  part- 
ner, is,  by  what  means  and  to  what  extent  he  may  terminate  his 
liability  for  the  debts  of  the  partnership,  so  that  it  shall  at- 
*411  tach  to  *no  new  obligations;  and  how  he  may  escape  from 
his  liability  for  existing  obligations.  (J) 

To  the  first  question,  the  immediate  and  general  answer  is,  he 
must  give  notice  of  this  retirement,  and  cannot  be  held  as  a  part- 
ner for  any  new  obligation,  by  those  who  have  this  notice  of  disso- 
lution or  of  retirement ;  (li)  nor  by  those  who  have  knowledge 
thereof,  however  communicated.  (IIV)  But  many  nice  questions 
have  arisen  under  the  application  of  this  rule,  (m) 

( j)  Alger  17.  Thacher,  19  Pick.  61 ;  a  the  brewery  trade  on  his  owd  account,  bat 

leading  case,  which  fully  presents  the  ear-  was  bound  to  quit  it  altogether.    Cooper 

lier  authorities,  English  and  American ;  t*.  Watson,  8  Doug.  448,  2  Chitty,  451. 

Hilton  V.  Eckersley,  6  Ellis  &  B.  47.    See,  (I)  See  ante,  p.  «897.    And  see  Park  v. 

also,  Jones  v.  Lees,  1  Hurlst.  &  N.  189;  Wooten's  Ex.,  86  Ala.  242;   Williams  r. 

Dunlop  V.   Gregory,  6    Seld.  241 ;   also  Bowers,  16  Cal.  821.    One  partner  may 

cases  cited  in  preceding  note.  exempt  himself  from  ftttiire  liability  by 

(h)  The  obligation  of  the  retiring  part-  giving  express  previous  notice  that  he  will 
ner  is  frequently  determined  by  the  Ian-  not  be  bound.    Matthews  v.  Dare,  20  Md. 
guage  of  the  articles,  or  in  some  such  way.  278.    See  Am.  Linen  Thread  Co.  v,  Wor^ 
Thus,  where  it  was  provided  that,  on  giv-  tendyke,  24  N.  Y.  650 ;  Spaulding  r.  Lad- 
ing notice,  either  party  should  have  liberty  low  Woollen  Mill,  86  Vt.  150. 
"  to  quit  the  trade  and  mystery  of  a  brew-  (U)  Robb    v.    Mudge,  14    Gray,  684 ; 
er,"  and  the   other  might  continue  the  Lange  v,  Kennedy,  20  Wise.  279. 
trade  upon  his  own  account,  it  was  h/dd,  (Vl)  Davis  v,  Kejes,  88  N.  Y.  94. 
that  the  party  leaviag  could  not  engage  in  (m)  See  Vice  v.  Fleming,  1  Younge  ft 
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The  reason  of  the  rule  is  perfectly  obvious.  They  whom  he 
authorizes  to  think  him  a  partner  may  hold  him  as  such ;  and 
being  a  partner,  and  being  knowa  as  a  partner,  he  authorizes  all 
to  think  him  so  who  do  not  know  that  he  has  ceased  to  be  one. 
If  we  suppose  no  fraud  on  his  part,  there  is  negligence  on  his 
part,  and  of  two  innocent  persons  he  should  sufifer  whose  negli- 
gence caused  the  error,  (n) 

The  commercial  world  fully  recognizes  this  necessity  of  notice, 
and  the  custom  of  giving  it  is  universal.     Sometimes  personal 
notice  is  given  orally,  or,  which  is  better,  by  letter  to  all  who  deal 
with  the  concern;  sometimes  by  advertisement;  sometimes  only 
by  a  change  of  name  upon  the  signs  of  the  firm ,  and  sometimes 
by  a  change  in  the  name  of  the  firm  itself;  sometimes  by  all  these 
methods  together.     In  this  country  much  the  most  usual  methods 
are  advertisement,  with  a  change  in  the  names  upon  the  sign ;  ((?) 
in  addition  to  this,  notice  by  letter  is  frequently  given  to  the  cus- 
tomers of  the  firm.     If  a  change  is  made  in  the  name  of  the  firm, 
this  is  the  most  efiectual  of  all.    Indeed,  if  it  be  a  change  which 
leaves  out  the  name  of  the  retiring  partner,  it  would  be  of  itself, 
nearly  sufficient  and  decisive.     For  every  new  contract 
would  be  *in  the  name  of  a  firm  of  which  he  never  was  a   *412 
member;   and  if  the  change  is  by  dropping  his  name,  it 
would  seem  to  be  complete  notice.    It  is  true,  however  that  a  part- 
ner may  be  not  named ;  and  it  may  be  true  that  a  partner  who  has 
been  active  and  known,  may  wish  to  become  silent  and  unknown, 
and  therefore  wish  his  name  dropped.     In  such  case  he  would  still 
be  liable ;  and  therefore  he  would  be  liable  if  the  circumstances 

J.  227;  Willis  v.  Dyson,  1  Stark.  164;  v.  Johnson,  2  Pet.  198,  200;  Princeton  & 
Booth  V.  Qain,  7  Price,  198 ;  Galway  v.  K.  Turnpike  Co.  v.  Gulick,  1  Harr.  161 ; 
Matthew,!  Camp. 464, 10 East, 203 ;  God-  Buffido  City  Bank  v.  Howard,  85  N.  T. 
fivy  V.  Tnmbull,  1  Esp.  871 ;  Abel  v.  Sut-  600 ;  Eonis  v.  Williams,  80  Geo.  691 ;  Purs- 
ton,  .3  £sp.  108 ;  Eilgour  v.  Finlyson,  1  H.  ley  v.  Ramsey,  81  Geo.  619 ;  Ellis  v.  Bron- 
Bl.  155;  Bernard  v.  Torrance,  5  Gill  &  J.  son,  40  111.  455;  Denman  v.  Dosson,  18 
888.  Louis.  Ann.  9 ;  Zollar  v.  Janvrin,  47  N.  H. 

(r)  Parkin  v.  Camithers,  8  Esp.  246;  824. 

Williams  v,  Keats,  2  Stark.  290  ;  Brown  v  (o)  See  Wrightson  v.  Pullan,  1  Stark. 

Leonard,  2  Chitty,120;  Newsomev.  Coles,  875,  called  Wright  v.  Pulham,  2  Chitty, 

2  Camp.  617 ;  Dolman  v.  Orchard,  2  Car.  121 ;    Watkinson  v.  Bank  of  Penn.,  4 

&P.  104;  Carter  v.  Whalley,  1  B.  &  Ad.  Whart.  482;   Prentiss  v.  Sinclair,  5  Vt. 

11 ;  Tombeckbee  Bank  v.  Dumell,  5  Ma-  149 ;    Graves  v.  Merry,  6  Cowen,  701 ; 

son,  56 ;  Lansing  v.  Gaine,  2  Johns.  800 ;  Ketcham  v,  Clark,  6  Johns.  144, 147. 
Ketcham  v,  Ciaik,  6  id.  144, 148;  Le  Boy 
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connected  with  his  supposed  responsibility,  justified  strangers  or 
customers  in  believing  this  to  be  the  case,  (j?) 

An  important  distinction  is  oiade  between  those  who  are  cus- 
tomers of  the  firm,  or  who  have  dealt  with  it  as  having  the 
retiring  partner  among  the  partners,  and  those  who  are  only  new 
customers,  beginning  their  dealings  with  the  firm  after  the  retire- 
ment. For  a  new  customer  holds,  generally,  only  those  who  are 
actually  partners ;  because  he  has  no  past  dealings  to  furnish  a 
foundation  for  the  belief  that  the  retiring  member  is  a  partner. 
To  this  rule  there  are  exceptions.  Precisely  as  one  who  buys  for 
the  first  time  has  a  valid  claim  on  a  party  who  by  his  own  act  or 
consent  is  held  out  as  a  partner,  although  he  is  not  one,  so  a  new 
customer  of  an  old  firm  may  sell  to  it  on  the  credit  of  one  who 
has  long  been  known  as  a  partner,  and  whose  retirement  has  been 
kept  secret.  This  credit  would  appear  to  be  justified  by  the  retiring 
partner,  and  therefore  would  hold  him.*  But  it  would  seem  that  the 
notice  which  would  destroy  this  credit  with  new  customers  is  quite 
different  from  that  which  would  have  this  effect  upon  old  customers. 
Perhaps  a  general  rule  may  be  stated  thus :  In  respect  to  persons 
who  have  had  dealings  with  the  firm,  it  is  necessary  to  show  either 
notice  to  them  of  a  dissolution,  (9)  or  actual  knowledge  on  their 

part,  or,  at  least,  adequate  means  of  knowledge,  of  the 
*  413    fact,  (r)     And  *  as  to  those  who  have  not  been  dealers,  a 

retiring  partner  can  exonerate  himself  from  liability  by  pub- 
lishing notice  of  the  dissolution,  («)  or  by  showing  knowledge  of 

ip)  8  Kent  Comm.  Lect.  48»  p.  67;  Wend.  526;  22  id.  188;  Watkinson  v 
Gow  on  Part.,  ch.  6,  2,  §  pp.  248-261,  Bank  of  Penn.,  4  Whart.  482;  Mitchom 
8d.  ed. ;  Watson  on  Part.,  ch.  7,  p.  884;  v.  Bank  of  Ky.,  9  Dana,  166 ;  Mauldin  v. 
2  Bell  Comm.,  b.  7,  pp.  460-648,  5th  Bank  of  Mobile,  2  Ala.  s.  s.  602;  Cod- 
edit,  dington  v,  Hnnt,  6  Hill  (N.  Y.),  596;  God- 

iq)  Conro  V.  Port  Henry  Iron  Co.,  12  dard  v.  Pratt,  16  Pick.  481,  484 ;  Ex  parte 
Barb.  54 ;  GraTes  v.  Merry,  6  Cowen,  701 ;  Barton,  1  Gill  &  J.  207 ;  Ex  parte  Leaf,  1 
Ketcham  v.  Chirk,  6  Johns.  144 ;  CUpp  v.  Deacon,  176 ;  Shurlds  v.  Tilson,  2  Mo- 
Rogers,  2  Kern.  288;  Magill  r.  Merrie,  6  Lean,  458;  Prentiss  v.  Sinclair,  6  Vc.  149; 
B.  Mon.  168 ;  Pope  v.  Hisley,  28  Misso.  Pitcher  v.  Barrows,  17  Pick.  865. 
185;  Hutchinsv.BankofTenn.,  SHumph.  («)  Parkin  v.  Camithers,  8  Esp.  248; 
418;  Deford  v.  Reynolds,  86  Penn.  State,  Gorham  v.  Thompson,  Peake,  42;  Ander- 
825 ;  Scheifflin  v.  Steyens,  1  Wins.  No.  1,  son  v,  Weston,  6  Bing.  N.  C.  296 ;  Graham 
106.  V.  Hope,  Peake,  154;   Bernard  o.   Toi^ 

(r)  See  infra.    And  see  Reilly  v.  Smith,  ranee,  5  Gill  &  J.  888;  Lucas  v.  Bank  of 

16  La.  An.  81;    Williamson  v.  Fox,  88  Darien,  2  Stewart,  280;  Amidown  it.  Os- 

Penn.  214;   Vernon  v.  Manhattan  Co.,  17  good,  24  Vl  278;   Bnrgan  v.  Lyell,  2 
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the  fact.  A  notice  by  public  advertisement,  in  a  usual  way  and 
to  a  usual  extent,  would  always  be  sufficient  to  protect  the  retir- 
ing partner  against  new  customers,  (<)  because  it  is  obviously  im- 
possible for  him  to  know  who  may  thereafter  deal  with  that  firm. 
But  he  does  know  or  may  know  who  have  dealt  with  it,  and  may 
make  it  sure  that  they  have  notice ;  and  tlierefore  it  is  his  duty  to 
make  this  certain,  and  he  takes  upon  himself  the  risk  of  their 
ignorance.  Mr.  Justice  Story  appears  to  go  so  much  farther,  as  to 
hold  that  no  new  customers  can  hold  the  retiring  partner,  unless 
he  permits  his  name  to  be  used  by  the  old  firm,  although  he  gives 
no  notice  whatever.  But  in  this  remark,  he  goes  somewhat  beyond 
the  prevailing  authorities.  And  in  his  note  to  the  passage  he  seems 
to  apply  his  rule  only  to  new  customers  who  do  not  know  who 
were  the  old  partners,  or  who  had  no  reason  to  believe  the  retiring 
partner  to  have  been  and  still  to  be  one.  And  such  new  custom- 
ers could  not  of  course  hold  a  retiring  partner.  A  considerable 
lapse  of  time  between  the  retirement  and  the  contracting  of  the 
new  debt,  would,  of  course,  go  very  far  to  show  that  it  was  not, 
or  should  not  have  been,  contracted  on  the  credit  of  the  retiring 
partners,  (t^) 

Notice  is  intended  to  give  knowledge,  and,  therefore,  knowledge, 
however  acquired,  generally  renders  notice  unnecessary,  and  pro- 
tects a  retiring  partner  who  has  done  nothing,  (v)  Whether  a 
person  has  actual  knowledge  of  a  dissolution,  is  a  question  of  fact 
for  the  jury,  and  not  of  law  for  the  court,  (w)  But  a  part- 
Mich.  102;  Johnson  v.  Totten,  8  Cal.  848;  PrenUss  v.  Sinclair,  5  Yt.  149;  Martm  v. 
Davis  V.  Allen,  8  Comst  168 ;  Princeton  Walton,  1  McCord,  16. 
Turnpike  Co.  v.  Gulick,  1  Harr.  161 ;  (w)  Deford  v.  Reynolds,  86  Penn.  Stote, 
Clapp  V.  Rogers,  2  Kern.  288;  Magill  v.  826;  Hart  v.  Alexander,  2  M.  &  W.  484; 
Merrie,  6  B.  Mon.  168 ;  Simonds  v.  Strong,  Hutchins  v.  Sims,  8  Humph.  428 ;  Merrit 
24  Vt  642.  V.  PolljB,  16  B.  Mon.  866.    In  Deford  v. 

{t)  Minnit  v.  Whinnery,  6  Bro.  P.  C.  *  Reynolds,  suprtif  A.  &  B.,  under  the  style 
489,  2  id.,  Duhlin  ed.,  828;  Abel  v,  Sut-  of  A.  &  Co.,  had  done  business  for  some 
ton,  8  £sp.  108;  Wrightson  v,  Pullan,  1  time  with  C.  &  Co.  In  April,  1868,  B.  re- 
Stark.  876,  called  Wright  v.  Pulham,  2  tired.  Prior  to  this  time,  all  drafts  drawn 
Chitty,  121 ;  Kilgonr  v.  Finlyson,  1  H.  BL  by  C.  &  Co.  were  upon  the  firm  of  A.  & 
166;  Nott  V.  Downing,  6  La.  680;  Lansing  Co.,  and  their  letters  were  so  addressed. 
0.  Gaine,  2  Johns.  800 ;  Shnrids  v.  Tilson,  But,  from  the  time  of  the  dissolution,  C. 
2  McLean,  468 ;  Mowatt  v.  Howland,  8  &  Co.  drew  on  A.  alone,  and  their  letters 
Day,  868 ;  Taylor  v.  Young,  8  Watts,  889.    were  addressed  to  him  alone.    Theur  ao- 

(«)  See  Merrit  v.  Pollys,  16  B.  Mon.  counts  were,  howcTer,  kept  with  A.  &  Co. 
866.    See  ptot,  *  418.  until  December,  1868,  and  their  derk  testi- 

(v)  Hart  9.  Alexander,  2  M.  &  W.  484;   fled  that  he  did  not  know  of  the  dissolution 
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*  414  ner,  who  *  actually  retires  as  to  all  his  rights  and  interests, 
may  consent  to  leaye  his  name  in  the  firm,  or  to  a  use  of  it 
by  the  old  partners,  and,  while  he  thus  consents,  even  by  his 
silence  alone,  if  he  knows  it,  he  does  not  retire  as  to  his  responsi- 
bilities, (x)  And  a  customer,  who  knows  that  he  has  retired  as  to 
his  interests,  but  has  no  notice,  and  sees  no  notice  of  the  retire- 
ment, may  be  led  to  believe,  that  notice  is  withheld  because  the 
partner  intends  to  continue  responsible.  And,  if  he  is  justified  in 
this  belief  by  all  the  circumstances,  however  erroneous  it  might  be, 
the  mere  knowledge,  on  his  part,  of  the  retirement,  would  not  pre- 
vent him  from  holding  the  partner,  (y)  If  one  of  several  partners 
retires,  and  notice  thereof  is  given,  but  the  business  continues  to 
be  carried  on  as  before,  those  partners,  as  to  whom  no  notice  is 
given,  will  be  presumed  to  hold  the  same  relation  to  the  concern 
as  before,  (z) 

Whether  there  has  been  a  previous  dealing  with  the  firm,  that 

is,  whether  a  plaintiiff  had  a  right  to  require  one  kind  of  notice,  or 

only  another,  is  sometimes  a  difficult  question.    That  the  dealing 

must  be  with  the  firm  directly,  and  not  merely  the  pur- 

*415    chase  *of  their  paper  for  a  third  person,  is,  we  think, 

evident,  (a)    A  mere  purchase  for  cash  would  probably 

until  ihifl  time.    The  yvay  found  that  C.  In  Conro  v.  Port  Henry  Iron  Co^  12 

&  Co.  were  ignorant  of  the  dissolution,  Barb.  66,  the  conrt  said :  "  The  oontuiii- 

and  the  court  refused  to  set  aside  the  yer-  ance  of  the  same  sign  on  the  stcwe,  the 

diet,  although  not  satisfied  with  it  form  of  the  bills  against  the  companj,  not 

In  Irby  v.  Vining,  2  McCord,  879,  it  is  objected  to,  of  notes  and  receipts  giren,  of 

said  to  be  sufficient  evidence  of  knowledge,  notices  posted  in  the  name  of  the  company, 

if  such  circumstances  be  proved  as  to  leave  oontrscts  made  in  the  company  name,  bj 

no  rational  doubt  that  the  party  knew  of  the  president  and  other  officers,  and  othor 

the  dissolution.  acts  and  declarations  of  the  officers,  indi- 

(x)  A  person  who  continues  to  act  as  a  cated  a  continuance  of  the  business  on  the 

partner  after  dissolution,  is  liable  as  a  part-  -responsibility  of  the  company." 

ner.     Emmet  v.  Butler,  7  Taunt  699;  (y)   Thus,  in   Brown  v.   Leonard,   2 

Mulford  V.  Griffin,  1   Fost.    &   F.    146;  Chit^,  120,  it  is  hdd,  that  a  partner  who 

Fuldo   V.   Griffin,  id.  147 ;  Eetcham  v.  gives  notice  that  he  has  ceased  to  be  a 

Clark,  6  Johns.  144.    So  it  is  generally  partner,  but  who  has  said  that  his  name 

hdd  that  a  person  allowing  his  name  to  is  to  continue  for  a  certain  time,  is  liable 

remain  is  liable.    Parkin  v,  Carruthers,  8  to  a  person  to  whom  such  notice  is  given 

Esp.  248 ;    Williams  v,  Keats,  2  Stark,  for  the  acts  of  the  other  partners. 

290 ;  Dolman  v.  Orchard,  2  Car.  &  F.  104;  (z)  Howe  v.  Thayer,  17  Pick.  91. 

Stables  v,  Eley,  1  id.  614 ;   Amidown  v.  (a)  Hutchins  v.  Bank  of  Tennessee,  8 

Osgood,  24  Vt  278.    But  see  Jenkins  v.  Humph.  418.      See   Grinnau   v.  Baton 

Blizard,  1  Stark.  418.  Bouge  Mills  Co.,  7  La.  Ann.  688. 
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not  be  enough.  (6)  But,  selling  goods  to  a  firm  and  delivering 
them,  to  be  paid  for  afterwards,  although  no  term  of  credit  is  fixed, 
would  make  the  sellers  dealers,  and  entitle  them  to  notice.  (0 
So  a  bank,  which  has  previously  been  in  the  habit  of  discounting 
notes  and  bills  for  a  firm,  (d)  or  a  person  who  has  been  in  the 
habit  of  indorsing  for  a  firm,  («)  or  of  lending  his  note  to  it  for 
its  benefit,  (/)  is  a  dealer.  As  a  general  rule,  previous  dealing, 
which  would  entitle  a  person  to  notice,  must  be  during  the  con- 
tinuance of  the  partnership ;  but,  in  one  case,  where  goods  had 
been  delivered  after  dissolution,  but  before  any  publication  of  it, 
at  the  store  formerly  occupied  by  the  old  firm,  in  which  the  retir- 
ing partner  still  remained,  though  in  the  capacity  of  a  clerk,  and 
the  old  sign  was  up,  it  was  heldj  that  the  seller  was  to  be  con- 
sidered a  dealer,  and  entitled  to  notice.  (^) 

The  same  principle  which  makes  this  distinction  between  new 
customers  and  old  customers,  protects  a  dormant  or  unknown 
partner  who  retires,  and  gives  no  notice  whatever.  He  was  bound 
for  any  obligations  incurred  by  the  firm  while  he  was  in  it,  because 
he  was  then  a  partner  in  fact,  and  not  because  he  was  supposed  to 
be  one  ;  in  other  words,  he  was  bound  because  of  his  participation 
in  the  business  and  profits,  and  not  because  the  creditors  of  the 
firm  became  so  on  his  credit.  When  he  leaves  the  firm,  therefore, 
all  the  reason  for  holding  him  responsible  expires ;  and  he  is  not 
obliged  to  give  any  notice,  or  take  any  step  to  withdraw 
a  credit  which  never  existed.  (A)  A  dormant  partner  *  is,  *  416 
however,  liable  for  the  whole  of  a  debt  contracted  during 
his  partnership,  just  as  any  other  partner  is.     And,  if  he  is  known 

(6)  Dictum  in  Clapp  v.  Rogers,  2  Keni.  (e)  Hutchins  v,  Sims,  8  Humpli.  428. 

288.  (/)  Hutchins  v.  Hudson,  8  Humph.  426. 

(c)  Clapp  V.  Rogers,  2  Eem.  288.  {g)  Amidown  v.  Osgood,  24  Vt.  278. 

((f)  Hutchins  v.  Bank  of  Tennessee,  8  In  Wardwell  v.  Haight,  2  Barb.  549,  a 

Humph.  418.     See,  also.  City  Bank  of  person  who  had  two  proTious  dealings  with 

Brooklyn  v,  McChesney,  20  N.  Y.  240;  a  firm  was  held  entitled  to  actual  notice. 

Id.  V.  Dearborn,  id.  244;  National  Bank  {h)  Scott  v,  Colmesnil,  7  J.  J.  Marsh, 

r.  Norton,  1  Hill,  672.     In  Vernon  v,  416;  Eelley  v.  Hurlburt,  6  Cowen,  584; 

lianhattan  Co.,  17  Wend.  524,  22  id.  188,  Evans  v.  Drummond,  4  Esp.  89 ;  Arm- 

the  note  was  the  last  of  a  series  of  acoom-  strong  v.  Hussey,  12  Set^g.  &  R.  815 ;  Ben- 

modation  notes.    The  first  note  was  dis-  ton  v,  Chamberlin,  28  Vt.  711 ;  Eennedy 

counted  by  the  defendants,  and  renewed  v.  Bohannon,  11  B.  Mon.  120;  Ayrault  v, 

several  times.    Held,  that  the  defendants  Chamberlin,  26  Barb.  89 ;  Warren  v.  Ball, 

were  dealers.  87  111.  76 ;  Ellis  v.  Bronson,  40  BL  455. 
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to  any  customer,  so  far  as  relates  to  that  customer,  he  is  not  a  dor- 
mant or  unknown  partner,  and,  therefore,  notice  should  be  given 
to  that  customer.  Whether  the  customer  was  ignorant  of  the 
partnership  or  not,  is  a  question  of  fact,  and  sometimes  is  a  diffi- 
cult one.  But  a  knowledge  on  his  part  mjiist  be  clearly  shown,  to 
entitle  him  to  notice,  if  the  partner  were  generally  unknown,  (i) 
As  the  fact  of  the  partnership  may  have  been  accidentally  divulged 
without  the  knowledge  or  intention  of  the  dormant  partner  himself, 
it  would  always  be  wise  to  guard  against  a  danger  of  this  kind  by 
giving  the  usual  notice.  The  question  has  arisen,  whether,  if  A., 
B.,  and  C.  are  in  business,  under  the  firm  and  style  of  A.,  B., 
&  Co.,  and  C.  retires,  he  is  bound  to  give  notice  to  dealers  witli  the 
firm,  who  have  no  knowledge  that  he  is  a  partner.  We  exhibit 
the  present  state  of  the  authorities  in  our  note,  (y)  In  Scotland, 
a  dormant  partner  must  give  notice  of  dissolution,  as  well  as  an 

ostensible  one.  (k) 
*  417       *  An  existing  contract  may  contemplate  future  payments 

to  any  extent ;  and,  if  this  be  a  specialty,  as  a  lease  to  the 

(0  Carter  v.  Whalley,  1  B.  &  Ad.  11 ;  Fost.  &  F.  461.  A  similar  rule  ia  laid 
Farrar  v.  Deflinne,  1  Car.  &  K.  680;  £d-  down  in  Goddard  v.  Pratt,  16  Pick.  428; 
wards  v.  McFall,  5  La.  Ann.  167.  but  the  case  of  GrosTenor  v.  Lloyd,  1  Met 

{j)  In  Edwards  v.  McFall,  5  La.  Ann.  19,  has  been  thought  to  countenance  the 
167,  the  defendant  was  a  partner  of  A.  &  doctrine  tliat  an  unnamed  partner  in  such. 
Co.  It  was  contended  that,  as  his  name  a  firm  would  not  be  bound  to  give  notice 
did  not  i^pear  in  the  style  of  the  firm,  he  in  such  a  case.  This  inference  does  not 
was  a  dormant  partner.  But  the  court  necessarily  follow,  however ;  because  the 
sud :  "  We  are  not  prepared  to  say  that  a  ruling  of  the  court  below,  upon  which  the 
person  can  be  styled  a  dormant  partner  case  came  up,  was  somewhat  peculiar, 
who  enters  into  a  partnership  with  A.,  and  did  not  present  this  precise  question, 
under  the  style  of  A.  &  Co.  The  words  The  court  below  had  instructed  the  jury 
&  Co.  hold  out  to  the  world  that  some  one  that  a  secret  partner  was  liable  after  hit 
else  is  concerned  beside  A.  The  term  withdrawal,  if  no  notice  of  the  diaaolutiQiL 
dormant  seems  more  properly  applicable  was  given.  The  efiiect  of  that  instruction 
to  the  case  of  a  party  assodating  himself  was,  to  make  the  partner  designated  under 
in  business  with  A.,  who  transacts  the  the  "  Co."  secret ;  and  the  higher  court,  by 
business  in  his — A.'s — sole  name."  See  ordering  a  new  trial,  may  perhape  be  taken 
Mitchell  V.  Dall,  2  Harris  &  G.  159,  171.  to  have  repudiated  that  doctrine,  and  to 
Where  A.  &  B.  were  in  business  under  have  sustained  the  contrary  doctrine  of 
the  name  of  A.  &  Co.,  and  a  person  deal-  Goddard  v.  Pratt.  See,  also,  Benton  v. 
ing  with  the  firm  did  not  know  that  B.  Chamberlin,28yt.  711;  Heath  o.  Sansom, 
was  in  the  firm,  it  was  held  that  B.  was  4  B.  &  Ad.  172;  Carter  v.  Whalley,  1  B. 
not  a  dormant  partner.  Deford  v.  Key-  &  Ad.  11 ;  Bernard  v.  Torrance,  5  GUI  4 
nolds,  86  Penn.  State,  825.  See,  also,  J.  588. 
Western  Bank  of  Scotland  r.  Needell,  1       (k)  Hay  v,  Mair,  Boss  on  Piurt.  689. 
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partners  by  name,  the  retirement,  or  dissolution,  or  settlement,  will 
in  no  way  exonerate  the  retiring  partner,  or  any  one  who  is  lessee ; 
nor  will  any  thing  else  which  would  not  operate  his  discharge,  if 
there  were  no  partnership  between  the  lessees.  In  such  a  case, 
notice  to  the  lessor  of  his  retirement  would  not  discharge  him,  nor 
would  receiving  rent  by  the  lessor,  from  the  remaining  partners. 
And  the  same  liability  exists  as  to  the  contracts  generally,  if 
executory. 

The  question,  whether  notice  has  been  given,  or,  if  given  gener- 
ally, whether  it  was  brought  home  to  the  knowledge  of  a  customer, 
is  governed,  in  the  case  of  a  retiring  partner,  by  the  rules  applica- 
ble to  a  question  of  notice  in  other  cases.  It  is  usually  a  mixed 
question  of  law  and  fact,  although,  if  the  facts  are  found,  the 
reasonableness  of  the  notice  is  properly  a  question  of  law  only. 
In  England,  or,  at  least,  in  London,  a  usage,  sanctioned  by  the 
courts,  requires  that  notice  of  retirement  and  dissolution  should 
be  given  in  a  newspaper,  published  in  London,  under  the  name  of 
'^  The  London  Gazette ; "  (/)  there,  also,  all  bankruptcies  are  pub- 
lished, and  it  is  a  cant  phrase,  for  becoming  a  bankrupt,  that  a 
party  ^^  finds  himself  in  the  Gazette."  No  such  usage  is  known 
here,  and  would  be  impossible,  as  to  any  one  paper  for  the  whole 
nation ;  but  it  might,  perhaps,  usefully  obtain  as  to  some  one  paper 
in  each  of  our  principal  commercial  cities.  As  the  law  stands, 
however,  the  party  giving  notice  by  advertisement  may  take  his 
choice  of  newspapers.  If,  however,  he  selected  one  which  was 
very  obscure  and  unknown,  or  had  but  little  circulation  among 
merchants,  it  might  be  a  fact  which  would  lead  a  court  or  jury 
towards  the  conclusion  that  the  party  intended  to  satisfy  the  letter 
of  the  law,  but  not  its  spirit,  and  to  withhold  notice  rather  than 
to  give  it ;  and,  of  course,  such  a  notice  would  not  be  deemed 
"reasonable"  by  the  court.  A  similar  remark  may  be  made,  but 
witli  less  force,  perhaps,  as  to  the  number  of  times  the  adver- 
tisement was  published,  and  even  as  to  the  place  which 
*  it  occupied  in  the  newspaper.  There  can  be  but  one  gen-  *  418 
eral  rule  applicable  to  all  these  questions ;  and  that  is,  that 

(/)  In  Troughton  v.  Hunter,  18  Bear,  in  the  London  Gazette,  and  it  appeared 
470,  the  partnership  had  been  dissolved  that  it  was  the  usage  of  that  paper  not  to 
bj  judicial  decree.  One  of  the  partners  publish  any  notice  unless  signed  bj  all 
refused  to  sign  the  notice  of  the  dissolution  the  partners.  The  court  ordered  the  part- 
vhich  had  been  prepared  for  publication   ner  to  sign  the  notice. 

28 
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the  retiring  partner  cannot  have  the  benefit  of  the  notice  unless  he 
shows,  that  it  was  such  reasonable  and  sufficient  notice  as  the 
usage  of  merchants  requires,  (m)  or  brings  home  actual  knowl- 
edge of  it  to  the  customer.  For,  even  if  he  tried  to  prevent  the 
notice  from  being  known,  he  will  still  have  the  full  benefit  of  it  so 
far  as  it  was  known.  If  the  retiring  partner  does  not  publish  the 
fact  in  any  newspaper,  the  mere  notoriety  of  it  will  seldom  or  never 
protect  him.  (n)  It  is,  however,  always  possible  that  this  notoriety 
may  be  so  extreme,  and  so  connected  by  circumstances  with  an 
individual  customer,  that  both  court  and  jury  would  regard  it  as 
dispensing  with  special  notice,  (o)  And  a  sufficient  lapse  of  time 
since  the  retirement  might  supply  the  want  of  notice,  (oo) 

The  taking  a  note  of  one  partner,  the  firm  having  been  dis- 
solved two  years  before,  signed  with  the  firm  name,  and  the  words 
added, ''  in  liquidation,"  would  be  evidence  from  which  the  jury 
might  infer  knowledge,  (p)    And  a  change  of  partnership  in  a 

(m)  In  Grinan  v.  Baton  Rouge  Milk  Co.,  N.  Y.  240 ;  Gorbam  v.  Thompson,  Peake, 
7  La.  Ann.  688,  the  business  of  making  42.  The  testimony  of  a  witness,  that  he 
bricks  and  sawing  lumber  was  carried  on  had  notice  of  the  dissolution  of  a  partner* 
at  Baton  Rouge.  The  members  of  the  ship  at  a  particular  time,  cannot  be  glTea 
firm  all  lived  in  New  Orleans,  where  they  in  evidence  in  a  suit  between  others,  in 
had  an  office  kept  by  an  agent.  It  was  which  the  dissolution  of  the  ptartneiship 
hdd  that  notice  of  dissolution  published  in  at  that  time  becomes  material.  Sha&r  v. 
a  paper  at  Baton  Rouge  was  not  sufficient,  Snyder,  7  Serg.  &  R.  608. 
to  exonerate  those  known  to  be  partners  (o)  Where  a  witness  testified  that  he 
as  to  persons  residing  at  New  Orleans,  had  given  notice  of  the  retirement  of  a 
who  had  had  no  previous  dealings  with  partner,  and  of  the  general  dissolution  of 
the  firm.  See,  also,  Deford  v,  Reynolds,  the  partnership,  and  that  he  was  "  confi- 
86  Penn.  State,  825.  In  Wardwell  v.  dent  that  all  the  neighborhood  were  noti- 
Haight,  2  Barb.  549,  the  dissolution  of  a  fied  in  two  days,"  and  on  cross-ezamina- 
firm  doing  business  in  Rochester  was  con-  tion  was  asked  whether  he  gave  such 
oealed  fifteen  months,  and  notice  then  was  notice  to  the  other  creditors  as  he  had 
published  in  Rochester  six  days  before  testified  he  gave  to  the  one  in  question, 
goods  were  purchased  in  New  York  on  and  he  said  he  had,  and  gave  the  names 
the  credit  of  the  firm.  The  court  consid-  of  the  persons,  it  was  hdd  that  it  was  corn- 
ered the  sellers  as  dealers,  and  therefore  potent  to  call  the  persons  named,  and  to 
entitled  to  actual  notice,  but  said,  if  they  prove  that  such  notice  had  not  been  given 
had  not  been,  this  notice  would  have  been  them ;  but  that  it  was  not  competent  ibr 
insufficient.  It  was  also  said  that  a  notice  the  other  side  to  call  any  of  the  persons 
must  be  public  and  notorious  so  as  to  put  named  to  prove  that  they  had  received 
the  public  on  its  guard.  See  Bank  of  the  such  notice.  Howe  v.  Thayer,  17  Pick. 
Commonwealth  v.  Mudgett,  45  Barb.  91. 
668.  (oo)  Farmen  Bank  v.  Green,  1  Yroom, 

(n)  Pitcher  v.  Barrows,  17  Pick.  861 ;  816. 

City  Bank  of  Brooklyn  r.  McChesney,  20  {p)  Merrit  v.  Pollys,  16  B.  Hon.  855. 
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banking-house  is  sufBciently  notified  to  the  customers  of 
the  *  house  by  a  change  in  the  printed  cheques,  (j)  So  a  *  419 
change  in  a  name  painted  on  a  counting-house,  and  circulars 
sent  to  old  correspondents,  but  no  public  notice  given,  is  sufficient 
notice  to  the  world,  (r)  But  a  mere  change  of  name  is  not  always 
enough ;  («)  nor  a  change  of  pursuits,  or  a  removal  from  the  state 
of  one  partner ;  (f)  nor  is  the  incorporation  of  the  firm,  (u)  or  the 
fact  that  a  deed  of  assignment,  constituting  a  dissolution,  was  put 
on  record,  (v)  If  the  notice  was  only  by  advertisement,  it  must 
go  farther.  It  has  been  held,  that  proof  that  the  customer  regu- 
larly received  the  newspaper  was  sufficient,  (tc^)  But  the  prevail- 
ing rule  now  seems  to  be,  —  at  least  in  this  country,  where,  as  has 
been  said,  we  have  no  one  newspaper  in  which  merchants  may  ex- 
pect to  find  all  information  of  this  kind, — that  it  is  not  enough,  of 
itself,  to  prove  that  the  very  number  of  the  paper  containing  the 
advertisement  was  delivered  at  his  house,  or  even  traced  to  his 
hand.  (2;)  And,  in  point  of  fact,  the  multiplication  of  newspapers, 
to  say  nothing  of  their  size,  seems  to  forbid  all  reasonable  infer- 
ence, that  he  who  takes  a  newspaper,  or  even  reads  in  it,  reads  the 
whole  of  it,  or  becomes  apprised  of  all  the  facts  stated  in  it.    But, 

(q)  Barfoot  v.  Goodall,  8  Camp.  147.  to  persons  who  have  been  dealers  with  the 

(r)  M'lyer  v.  Homble,  16  East,  169.  firm,  notice  in  the  Gazette  is  not  sufficient. 

(s)  As  if  a  firm  which  consisted  of  A.,  Graham  r.  Hope,  Peake,  164.    In  Jebkins 

B.,  &  C,  doing  business  under  the  name  v.  Blizard,  1  Stark.  418,  it  is  not  stated 

of  A.  &  B.,  on  the  retirement  of  C.  and  of  expressly  whether  the  party  sought  to  be 

A.,  should  do  business  under  the  style  of  B.  charged  with  notice  was  a  prerious  dealer 

&  D.,  even  if  the  &ct  of  the  change  of  name  or  no^  but  it  would  seem  that  he  was, 

were  known,  it  would  not  be  equivalent  firom  the  concluding   remarks  of    Lord 

to  notice  of  the  retirement  of.  C,  especial-  EUenborough.    Notice  was  published  in 

ly  if  the  firm  was  carried  on  under  a  more  the  Gazette,  and  once  in  the  Morning 

general  designation  which  remained  un-  Chronicle.    This  last  paper  was  taken  by 

changed.    Howe  v.  Thayer,  17  Pick.  91.  the  party  sought  to  be  charged.    Held, 

(<)  Lucas  V.  Bank  of  Darien,  2  Stew,  thatothis  was  cTidenoe  to  go  to  the  jury  of 

280.  knowledge  of  the  dissolution. 

(tt)  Goddard  v.  Pratt,  16  Pick.  482.  {x)  Vernon  v.  Manhattan  Co.,  17  Wend. 

(o)  Pitcher  v.  Barrows,  17  Pick.  361.  626,  22  id.  192 ;  Boyd  r.  Cann,  10  Md. 

{w)  For  the  rule  in  England,  see  God-  118 ;  Pope  v,  Bisley,  28  Misso.  186;  Wat- 

firey  v.  Tumbull,  1  Esp.  871 ;  Wrightson  kinson  v.  Bank  of  Penn.,  4  Whart.  482; 

V.  PuUan,  1  Stark.  876,  called  Wright  v.  Hutchinsv.BankofTenn.,8  Humph.  418; 

Pulham,  2  Chitty,  121 ;  Godi&ey  v.  Ma-  White  v.  Murphy,  8  Bich.  869.    But  see 

cauley,  1  Peake,  166;  Newsome  v.  Coles,  Bank  of  South  Can^na  v,  Humphreys,  1 

2  Camp.  617  ;  Norwich  Nay.  Co.  v.  Theo-  McCord,  888. 
bald.  Moody  &  M.  161.    But  in  respect 
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if  it  could  be  shovn  that  the  customer's  attention  was,  in 
*420  any  *  especial  way,  drawn  to  the  advertisement,  even,  per- 
haps, by  being  placed  prominently  before  him,  the  evidence 
might  be  thus  made  sufficient.  But  our  courts  seem  to  be  tend- 
ing, wisely,  as  we  think,  to  the  requirement  of  personal  notice,  by 
circulars,  to  all  the  customers  of  the  firm,  if  the  old  name  be 
retained. 

Some  question  may  arise  as  to  the  person  to  whom  notice  should 
be  given.  If  given  to  one  of  a  partnership,  in  this  as  in  all  other 
cases  of  bond  fide  notice  all  are  certainly  bound,  (y)  So  if  to  an 
agent  the  principal  is  bound.  (2)  Kto  a  stockholder  in  a  corpora- 
tion, (a)  a  bank,  for  example,  it  is  no  notice  to  the  bank  unless  it 
can  be  carried  further  and  shown  to  have  reached  those  who  were 
intrusted  with  its  management.  It  has  been  heldj  that  casual 
notice,  by  an  advertisement,  reaching  a  director,  did  not  bind  the 
bank.  (6)  And,  upon  the  whole,  the  actual  practice  of  the  country 
may  supply  sufficient  reason  for  the  distinction.  But  if  a  notice 
were  given  to  a  director,  expressly  for  the  bank,  and  to  be  commu- 
nicated to  the  board  or  cashier  and  acted  upon,  this  must  be  suf- 
ficient, (c)  We  should  doubt,  however,  whether  notice  to  a 
stockholder,  with  a  distinct  request  that  he  should  communicate 
the  fact  to  the  directors  or  officers,  would  bind  the  bank  unless  this 
communication  was  made  ;  because  a  stockholder  is  under  no  obli- 
gation to  communicate  such  information,  and  has  no  official  author- 
ity to  receive  it.  (^i)  It  may  be  considered  as  a  general  rule,  that 
where  it  is  necessary  to  givQ  notice,  it  is  not  sufficient  that  the 
necessary  steps  for  this  purpose  were  taken,  if  notice  was  not 
received,  (e) 

The  principle  that,  after  a  partnership  is  dissolved,  one  partner 
dealing  with  a  person  having  no  notice  of  the  dissolution,  may  bind 

(y)  Bignold  v,  Waterfaouae,  1  liaale  &  In  Lucas  v.  Bank  of  Darien,  2  Stew.  280, 

8.  219 ;  Ex  parte  Waithman',  1  Mont.  &  A.  the  fact  that  one  partner  after  disaolntion 

874 ;  Haywood  v.  Harmon,  17  Bl.  417 ;  became  a  director  in  a  bank,  was  not  no- 

Bouldin  v.  Paige,  24  Misso.  694.     See  tioe  to  the  bank  of  the  diatolatioii.    And 

I^ansing  v.  M'Killup,  7  Cowen,  416 ;  Pow-  see  preceding  note. 

elU.  Waters,  8  id.  670;  Watson  9.  Welles,  (c)  National  Bank  v,  Norton,  1  Hill, 

6  Conn.  468.  678;  Bank  of  the  U.  S.  v.  DaTia,  2  id. 

2)  Page  V.  Brant,  18  Bl.  87.  264. 

(a)  1  Pars,  on  Cont,  6  ed.  77  and  notes.  ((/)  See  casA  in  preceding  notes. 

(&)  National  Bank  v.  Norton,  1  Hill,  672.  (e)  Johnson  o.  Totten,  8  €aL  848. 


CH.  Xm.]  OF  A  CHAKOB  IN  THE  PABTNSBSHIF.  437 

his  late  copartner,  applies  only  to  transactions  in  the  usual  course 
of  the  firm's  business.  (/) 

8.  When  the  Retiring  Partner  is  Discharged  hy  the  Creditors. 

*  A  retiring  partner  is,  as  we  have  seen,  liable  for  the  *  421 
existing  debts  of  the  firm  in  precisely  the  same  way  and  to 
the  same  extent  as  before  he  left  it ;  and  yet  it  is  very  common  for 
tiie  partners  to  agfte  that  they  who  remain,  perhaps  with  the  new 
ones  who  come  in,  shall  pay  all  the  debts ;  and  the  retiring  part* 
ner,  as  a  consideration  for  this  agreement,  gives  up  or  •  leaves 
behind  him  a  proportionate  part  of  the  joint  property.  Such  an 
agreement  is  perfectly  valid  between  tiie  partners,  but  has  no  efiect 
at  all  upon  the  creditors  unless  they  become  parties  to  it.  (jg)  It  fol- 
lows, therefore,  that  the  creditors  of  the  firm  may  not  only  include 
the  retiring  partner  in  any  action  against  the  firm,  but  may 
satisfy  an  execution  against  the  firm  from  his  property,  as  freely 
as  from  that  of  any  remaining  partner.  (A)  But  when  they  have 
done  so,  the  retiring  partner  has  his  action  against  the  remain- 
ing  partners  on  their  contract  to  pay  that  debt.  It  is  usual  to 
add,  in  the  bargain  between  the  partners,  a  clause  of  indemnity ; 
but  whether  they  do  or  do  not  promise  to  hold  him  harmless, 
if  they  promise  to  pay  the  debt,  and  he  pays  it,  he  has  his 
action,  (x) 

If,  however,  the  creditors  become  parties  to  this  agreement,  for 
consideration,  they  are  of  course  bound  by  it,  and  then  they  can- 
not sue  the  retiring  partner.  In  such  case,  something  like  the 
novation  of  the  civil  law  has  taken  place.  A  debt  due  from  the 
whole  firm  has  been  discharged,  and  a  new  debt  from  a  part  of 
the  firm  has  been  created.  The  old  debt  has  been  paid  by  the 
new  one.  But  there  must  be  some  consideration  for  the  release 
of  the  retiring  partner.  In  almost  all  cases  where  the  creditor 
agrees  to  this,  there  is  some  reason  for  it  in  fact,  which  serves  as  a 
consideration.     Either  the  retiring  partner  gives  up  something 

(/)  Whitman  v.  Leonaxd,  8  Pick.  177.  Eldon,  6  Yes.  119 ;  Harries  v.  Jameson,  6 

{g)  Harris  v.  Lindsay,  4  Wash.  C.  C.  T.  B.  666 ;  Wooley  v.  Kelly,  1  B.  &  C. 

96, 271 ;  Eirwanv.  Kinran,  2Cromp.  &  M.  68.    And  see  Allen  o.  Wells,  22  Pick.  460. 

617.  (t)  Hobart  i^.  Howard,  9  Mass.  804; 

(h)  Lodge  V,  Dices,  8  B.  &  Aid.  611 ;  Brewer  v.  Worthington,  10  Allen,  829. 

per  DeGzej,  C.  J.,  2  W.  BL  947,  and  Ld.  See  Thnrfoer  v.  Corbin,  61  Barb.  216. 
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because  of  the  assent  of  the  creditor,  or  the  creditor  gains  some- 
&ing  in  time,  or  in  business,  or  in  some  other  way ;  and 
*  422  there  *  are  few  cases  in  the  books,  and  few  we  apprehend  in 
practice,  in  which  a  creditor,  who  agrees  with  partners  that 
one  of  them  shall  retire  and  be  released  from  his  debt  on  the 
engagement  of  the  others  to  pay  it,  is  afterwards  permitted  to  sue 
this  partner.  It  is  seldom,  of  course,  that  such  bargains  are  made 
in  cases  of  insolvency ;  for  the  obvious  futility  of  it,  and  entire 
absence  of  motive  for  it,  or  effect  from  it  in  sucA  a  case,  would  pre- 
vent an  attempt  to  make  or  carry  out  an  agreement  of  this  kind  by 
an  insolvent  firm.  And  if  the  firm  be  solvent,  no  harm  is  done  to 
the  creditor  by  limiting  his  choice  among  debtors,  all  or  any  of 
whom  can  pay  him. 

It  is  said  that  the  adequacy  of  the  consideration  cannot  be  in- 
quired into,  (y)  And  if  a  creditor  of  a  firm  contracts  or  agrees 
with  a  new  firm  to  take  their  security  in  discharge  of  that  of  the 
old,  the  retiring  partner  is  discharged  from  any  liability  to  pay  the 
debt ;  and  whether  such  an  agreement  has  taken  place  is  a  ques- 
tion of  fact  for  the  jury.  (Jc)  To  discharge  the  retirii\g  partner, 
however,  it  is  not  sufScient  to  take  a  new  security,  but  tiiere  must 


(j)  Jjjth  V.  Anlt,  7  Exch.  667, 11  £ng.  tgainst  A.  and  look  to  B.  alone.  The  jniy 

L.  &  £q.  680,  per  Pollock,  C.  B.  haTing  found  the  istne  of  fiust  in  &Ter 

In  Lodge  v.  Dicas,  8  B.  &  Aid.  611,  a  of  the  defendant,  a  motion  waa  made  te 

creditor  of  a  firm,  on  its  diasolntion,  agreed  judgment  for  the  idaintifT  nan  otaoaCs  vcn- 

to  look  only  to  one  partner.    Hdd,  that  (/tcto,  on  the  ground  that  there  was  no 

the  agreement  was  Toid  for  want  of  con-  new    consideration  for  the    agreement 

sideration.    See,  also,  Darid  v.  EUice,  5  Parke,  B.,  said  that  Thompson  v.  Pnti- 

B.  &  C.  196 ;  Thomas  v.  Shilliheer,  1  M.  val,  6  B.  &  Ad.  926,  suhstantiaUy  OTer- 

ft  W.  124,  and  Wildes  v.  Fessenden,  4  ruled  Lodge  v.  Dices,  8  B.  &  Aid.  611. 

Met  12,  where  this  question  is  discussed  Pollock,  C.  B.,  said,  that  it  was  not  9»Mf 

at  length.    Lodge  v.  Dices  is,  however,  to  make  a  distinction  between  the  case  at 

no  longer  authority  in  England.    In  Lyth  bar  and  Lodge  v.  Dices,  but  in  that  case 

V.  Ault,  7  Exch.  667,  11   Eng.  L.  &  Eq*  the  defendant  was  not  prored  to  have 

680,  dAt  was  brought  against  A.  &  B.    A.  known  of  the  agreement  of  the  plaintiff  to 

pleaded  that  the  action  was  for  goods  sold  take  the  liability  of  the  other  partnen. 

to  A.  &  B.  as  partners ;  that  afterwards  Martin,  B.,  said :  "I  think  that  Lodge  v. 

A.,  being  about  to  retire,  and  the  business  Dices  is  overruled,  and  it  is  better  to  say 

to  be  carried  on  by  B.  alone,  of  which  the  so  tiian  to  attempt  to  distinguish  between 

plaintiff  had  notice,  an  agreement  was  the  cases." 

made  between  the  plaintiff  and  defend-       (h)  Harris  v.  Farwell,  16  Bear.  81, 15 

ant^  by  which  the   plaintiff  was  to  be  Eng.  L.  &  £q.  70;  Thompson  v.  Percival, 

paid  127.  in  part  payment  of  her  debt,  and  6  B.  &  Ad.  926. 
the  plaintiff  was  to  abandon  her  daim 
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be  an  agreement  to  discharge  him  from  the  liability  of  the  old 
firm.  (J) 

*  It  is  quite  seldom  that  creditors  of  a  firm  assent  to  such  *  423 
an  arrangement  expressly  and  directly ;  but  it  is  very  com- 
mon for  them  to  do  so  by  implication  ;  and  numerous  cases  turn 
upon  the  question,  what  circumstances  imply  such  assent  on  the 
part  of  the  creditors.  The  cases  we  cite  wUl  show,  that  the  courts 
construe  with  some  liberality  the  question  of  assent ;  and  that  of 
consideration  with  so  much,  that  it  seems  to  be  now  almost  implied 
in  the  assent,  (m)  But  a  creditor's  mere  transfer  in  his  ledger  of 
an  account  against  a  firm  to  the  private  account  of  one  partner  with- 
out the  knowledge  of  the  firm,  does  not  preclude  the  creditor  from 
suing  the  firm,  (n) 

If  the  creditor  has  no  security,  and  no  paper  evidence  of  his 
debt  from  the  firm,  and,  after  the  partner  retires,  he  accepts  from 
the  new  firm,  with  knowledge  of  the  retirement,  the  security  or 
paper  of  the  new  firm,  this  would  seem  to  be  not  only  an  assent 
on  his  part,  but  an  assent  on  consideration ;  for  the  acquiring 
either  of  additional  security,  or  of  paper  which  he  may,  by  discount, 
at  once  convert  into  money,  is  consideration  enough  for  the 
promise  implied  in  his  assent,  even  though  there  is  no  new  partner 
in  addition  to  the  old  in  the  new  firm,  (p) 

{I)  Harris  v.  Farwell,  15  Beav.  31,  16  tion  of  lunacy  haripg  been  ibiind  against 

£ng.  L.  &  £q.  70 ;  Bedford  v.  Deakin,  2  the  latter,  after  the  goods  were  bought  by 

B.  &  Aid.  210.  the  flrm,  but  before  the  firm  note  was 

(m)  See  Hart  v.  Alexander,  2  M.  &  W.  given.    A  joint  action  was  brought  by  the 

484 ;  Harris  v,  Lindsay,  4  Wash.  C.  C.  98,  promisee  against  the  administrator  of  the 

271;  Deland  v.  Amesbury  Man.  Co.  7  deceased  and  the  partner  who  gare  the 

Fi(±.  244.  note,  and  there  was  a  count  for  the  note 

(n)  Barker  v.  Blake,  11  Mass.  16.  See,  and  one  for  goods   sold  and  deUrered. 

also,  Armsby  v.  Famam,  16  Pick.  818;  The  court  held,  that  the  inquisition  of 

Ayerili  v.  Lyman,  18  id.  861;  Baring  v,  lunacy  found  against  the  partner,  t/Mo^^o, 

Crafts,  9  Met  880.  dissolved  the  partnership;  but  that  the 

(o)  Evans  v,  Drummond,  4  Esp.  02;  note,  being  good  against  the  giver,  dis- 

Beed  i^.  White,  5  id.  122 ;  Thompson  v.  charged  the  debt  of  the  firm  on  account, 

Ferdval,  6B.  ft  Ad.  925;  Sheehy  v.  Man-  and,  a  verdict  having  been  ibund  against 

deviile,  6  Cranch,  264 ;  Stephens  v.  Thomp-  the  joint  defendants,  ordered  a  new  trial, 
son,  28  Vt.  77 ;  Isler  r.  Baker,  6  Humph.       In  Harris  v,  Lindsay,  4  Wash.  C.  C.  98, 

86.  Jn  this  latter  case,  however,  the  pUin-  271,  A.  &  B.  were  in  partnership,  and  A. 

tiir  had  taken  a  note  signed  by  the  firm  retired,  and  B.  went  on  with  another  per- 

name,  which  the    court   held    good   as  son,  and  afterwards  this  firm  was  dissolved 

against  the  signer,  but  not  as  against  the  and  another  formed,  which  was  also  die- 

estate  of  the  deceased  partner,  an  inquisi-  solved.  The  amount  due  firom  these  three 
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If  he  has  securities  from  the  old  firm,  and  gives  them  up, 
*  424  and  *  receives  from  the  new  firm  what  is  only  the  same, 
excepting  that  the  paper  loses  one  name  and  gains  another, 
being  that  of  a  present  instead  of  a  past  firm ;  here  there  is  un- 
doubtedly consideration  enough,  whether  the  new  name  be  betteir 
or  worse,  commercially  speaking,  than  the  name  that  is  lost,  (p) 
And  if  the  old  security  is  given  up  for  the  new,  it  seems  that  the 
old  is  so  effectually  destroyed,  that  if  the  creditor  afterwards 
returns  the  new  to  the  remaining  partner  or  partners,  and  receives 
from  them  the  old,  this  will  not  revive  the  obligation  of  the  retii^ 
ing  partner.  (9) 

If  he  takes  new  security,  agreeing  to  hold  the  retiring  partner 
only  as  surety  for  the  debt,  there  must  be  some  consideration  even 
for  this  modified  discharge  ;  but  if  there  is  one,  or  any  thing  which 
can  be  called  one,  then  the  retiring  partner  will  be  held  only  as 
surety  and  not  as  a  joint  debtor.  He  will,  therefore,  be  discharged 
by  any  indulgence  to  the  remaining  partners,  who  are  the  principal 
debtors,  which  would  sufSce  to  discharge  any  surety ;  and  the 
general  rule  here  is,  that  mere  delay  in  calling  for  tiie  debt  does 
not  discharge  the  surety ;  (r)  nor  even  a  promise  of  delay,  if  it  be 
not  so  far  binding  as  to  estop  the  creditor  from  a  suit  against  the  new 
firm.  («)  But  if  it  would  have  this  effect,  then  it  injures  the 
guarantor,  because  he  can  no  longer  secure  himself  by  paying  the 
debt  and  suing  for  it  in  the  name  of  the  creditor ;  and  therefore  bj 
such  indulgence  he  is  discharged,  (t) 

If  the  creditor  takes  new  security,  retaining  the  old,  without 
any  specific  arrangement,  it  might  be  thought  that  such  a  trans- 
action implied  precisely  the  change  above  spoken  of,  that  is,  an 

Srms  to  a  creditor  of  all  of  them  was  oon-  doei  not  discharge  a  surety,  see  Freemaii's 

solidated,  and  three  notes  giren  lor  the  BaDkv.Bollins,18Maine,202;  Townsend 

amount  signed  by  B.    Held,  that  A.  was  v.  Riddle,  2  N.  H.  448 ;  Strong  p.  Foster, 

thereby  discharged.  17  G.  B.  201 ;  Hunt  v.  Bridgham,  2  Pidc 

(p)  Bedford  v.  Deakin,  2  B.  &  Aid.  681.    See,  also,  2  Pars,  on  Cont  6  ed.  26, 

210;  Hart  v.  Alexander,  2  M.  &  W.  484;  note  U)  and  cases  cited. 

Harris  v.  Farwell,  16  Beav.  81,  8  £ng.  L.  (a)  In  such  a  case  the  agreement  Is  of 

ft  Eq.  70 ;  Tamell  v.  Anderson,  14  Misso.  no  eflbct    Beynolds  v.  Ward,  6  Wend. 

619.    See,  also,  Sheehy  v.  Mandeyille,  6  601;  Hogaboom  v.  Herrick,  4  Vt.  181; 

Cranch,  264;  Stephens  v.  Thompson,  28*  Creath  v.  Sims,  6  How.  192. 

Yt  77 ;  Isler  v.  Baker,  6  Humph.  -86.  (i)  OakeUey  v.  Pasheller,  4  Claik  &  lin. 

(g)  Arnold  v.  Camp.  12  Johns.  409.  207 ;  10  Bligh,  N.  S.  648. 

(r)  That  mere  delay  to  sue  a  principal 


CH.  Zm.]  OF  A  OHANOE  IN  THE  PABTNBBSHIP.  441 

acceptance  of  the  new  firm,  who  give  this  security,  as  principal 

debtors,  and  of  the   former  partner  as  their  surety.    It  seems 

rather  to  be  regarded,  however,  as  not  affecting  the  liability 

of  the  *  retiring  partner  at  all.     And  the  creditor  in  such   *  425 

case  retains  the  liability  of  the  retiring  partner,  although 

that  partner  did  not  himself  know  that  the  old  securities  were 

retained,  (u) 

Generally. if  a  person,  having  a  demand  against  a  firm,  gives 
up  the  evidence  of  it  to  one  of  the  partners  that  he  may  collect  it 
from  the  others,  and  thus  enables  him  to  represent  to  the  others 
that  he  has  paid  the  debt,  and  they  settled  with  him  on  this  basis, 
we  should  not  consider  the  partners  so  settling  as  liable  to%  the 
creditor ;  but  if  the  partner  merely  says  to  them  that  he  has  the 
evidence  of  the  debt,  and  does  not  produce  it,  and  they  settle  with 
him  as  above,  they  do  it  at  their  own  risk,  (y) 

It  is  quite  clear  that  if  the  creditor,  when  he  receives  the  new 
securities,  expressly  reserves  all  his  rights  against  the  old  firm  or 
retiring  partner,  he  retains  them  unimpaired,  (w)  And  the  ques- 
tion always  exists,  where  there  is  neitiier  express  reservation  nor 
express  release,  whether  the  whole  transaction,  illustrated  by  such 
circumstances  as  indicate  the  intention  of  the  parties,  falls  within 
one  or  other  of  the  principles  above  stated. 

Frequently,  the  new  firm  goes  on  in  its  regular  business,  the 
accounts  of  the  customers  are  transferred  from  the  old  to  the  new, 
and  the  customers,  knowing  the  retirement  and  change  of  parties 
and  transfer  of  accounts,  say  nothing,  but  continue  their  dealings 
with  the  new  firm ;  perhaps  depositing  and  drawing,  or  buying 
and  selling,  or  receiving  interest  and  settling  accounts,  all  just 
as  before,  taking  no  particular  notice  of  the  change.  The  ques- 
tion then  occurs,  what  is  the  legal  significance  and  effect  of  such 
conduct ;  and  it  seems  to  be  well  settled  that  the  mere  receiving 
of  interest  from  the  new  firm  will  not  discharge  the  old ;  (x) 

(tt)'  See  Harrii  v.  JAndat^y,  4  Wash.  C.  (x)  In  Gough  v.  Baviet,  4  Price,  200,  it 

C.  271,  and  caaea  cited  in  note  (v),  infra,  was  hdd,  that  a  person  depositing  money 

(n)  Featherstone  v.  Himt»  1  B.  &  C.  with  his  bankers  and  taking  their  acoonnt- 

1180.  able  receipts,  does  not,  by  oontinning  to 

(w)  Bedford  v.  Deakin,  2  Stark.  178,  2  leave  his  money  in  the  bank  after  the  dia- 

B.  &  Aid.  210;  Tamell  v.  Anderson,  14  solution  of  the  original  firm  and  the  oon« 

Misso.  619 ;   Smith  v.  Sogers,  17  Johns,  stitation  of  a  new  one,  which  consists  of 

840.  some  members  oi  the  old  bank  and  of 
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and  although  the  transferring  the  old  account  to  the 
*  426  *  new  firm  is  not  necessarily  an  adoption  by  the  creditor 
of  the  new  firm  as  his  sole  debtors,  (y')  yet  this  fact,  to- 
gether with  the  other  circumstances  of  the  case,  may  be  evidence 
from  which  a  jury  would  be  authorized  to  find  that  the  creditor  had 
impliedly  assented  to  the  discharge  of  the  old  firm,  (z)  An  emi- 
nent English  judge,  speaking  of  a  case  in  which  the  retiring 
partner  was  held,  says :  ^^  The  court  was  substituted  for  a  jury  in 
that  case,  and  I  very  much  doubt  whether  twelve  merchants  would 
have  determined  it  as  the  court  did."  (a)  And  he  appears  to 
think  that  what  the  merchants  would  do,  that  the  court  should 
do.  ' 

In  respect  to  the  burden  of  proof,  it  has  been  hdd,  that  when 
the  liability  at  a  given  time  of  all  the  partners  is  proved,  the 
burden  is  on  those  of  them  who  seek  to  escape  continued  liability, 
to  show  a  cessation.  (6) 

In  a  few  cases  the  question  has  arisen,  as  to  the  continued  lia- 
bility of  a  retiring  partner  for  money  applied  to  partnership  uses 
with  the  knowledge  of  the  partners,  by  one  of  the  partners  who 
had  the   money  in  his  possession  as  trust-money.     We  cannot 

other  perfons,  discharge  the  partners  who  482 ;  Kirwan  v.  Eirwan,  2  Cromp.  &  M. 

have  retired,  although  he  receivet  interest  617. 

regularij  fix>m  the  new  firm,  gives  them  (2)  See  Thompson  v.  PerciTal,  6  B.  & 
no  notice,  and  continues  to  transact  husi-  Ad.  925;  Hart  v.  Alexander,  2  M.  &  W. 
ness  with  them  for  four  years  and  until  488 ;  Brown  v.  Gordon,  16  Bear.  802, 16 
their  insolvency.  In  Harris  v,  Farwell,  15  Eng.  L.  ft  Eq.  840.  In  Benson  r.  Had- 
Beav.  81, 15  Eng.  L.  &  £q.  70,  a  customer  field,  4  Hare,  82,  there  is  a  dictum,  that 
of  a  banking  firm  had  deposited  money  in  where  a  partner  retires  from  a  firm,  and 
it  on  interest  On  the  death  of  one  of  the  a  customer  has  notice  of  his  retirement^ 
firm,  the  business  was  carried  on  by  the  and  afterwards  continues  his  dealing  with 
survivors  and  a  new  member.  A.  received  the  new  firm,  without  making  any  daim 
interest  from  the  new  firm  until  their  on  the  retired  partner,  a  jury  may,  firom 
bankruptcy,  and  then  made  an  affidavit  the  circumstances,  presume  that  the  cos- 
that  the  new  firm  was  indebted  to  him  for  tomer  agreed  to  discharge  the  retired  part- 
money  had  and  received  l^  them  to  his  use.  ner,  and  to  accept  the  new  firm  as  debtoca 
Held,  that  the  fiu^t  that  interest  was  paid  was  instead  of  the  old  one.  In  deciding  wheth- 
not  conclusive,  because  it  might  have  been  er  such  an  agreement  ought  to  be  pre- 
paid by  them  as  agents,  and  that  the  affida-  sumed,  the  nature  of  the  dealings  snbae- 
vit  oould^not  be  construed  as  an  agreement  quently  to  the  retirement,  the  form  of  the 
to  discharge  the  old  firm.  See,  also,  Dan-  aoooimts  rendered,  the  time  elapsing,  and 
iel  V,  Cross,  8  Ves.  277 ;  Devaynes  v.  No-  other  circumstances,  are  most  materiaL 
ble,  1  Meiiv.  529,  566 ;  Blew  v.  Wyatt,  5  (a)  Hart  v.  Alexander,  2  M.  &  W.  498. 
Car.  &  P.  897.  (6)  Kirwan  v.  Eurwan,  2  Cromp.  &  IL 
(y)  See  Ex  parte  Appleby,  2  Deacon,  617. 
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doubt  what  the  law  should  be  in  such  cases.  In  the  first  place, 
this  is  to  all  intents  a  borrowing  of  money  by  the  firm.  It  may 
be  said,  it  is  a  borrowing  from  one  of  the  partners,  and  if  he 
agrees  with  another,  who  retires,  never  to  call  upon  him  for  the 
debt,  there  is  an  end  of  it.  But  it  is  plain  that  the  borrow- 
ing *  is  not,  — at  least  in  equity,  and  we  think  that  courts  of  *  427 
law  would  adjudicate  such  a  question  on  principles  of  equity, 
—  a  borrowing  from  the  partner  who  is  trustee,  but  from  the  cestui 
que  trust  J  or  from  the  trust-fund.  It  is  scarcely  possible  that  such 
use  of  trust-money  is  legal  and  proper  as  against  the  cestui  que 
trustj  without  his  express  consent.  Nothing  is  gained,  therefore, 
by  showing  that  the  legal  estate  and  all  legal  rights  are  in  the  lending 
partner ;  for  if  he  exercises  these  rights  in  an  illegal  way,  they 
who  are  participant  of  the  wrong  cannot  be  permitted  to  profit  by 
it.  We  say,  therefore,  that  a  retiring  partner  should  be  held  for 
such  a  debt,  unless  he  sh^ w,  expressly  or  by  sufficient  implication, 
a  receipt  or  release  from  the  parties  who  are  actually  interested  in 
the  trust-fund,  and  are  competent  to  give  such  release,  and  who 
give  it  for  some  legal  consideration,  (c)  But  if  a  partner  holding 
tiie  money  of  a  stranger  as  his  agent  puts  that  money  into  the  firm, 
this  does  not  make  the  stranger  a  partner  (cc) 

4.   When  the  Retiring  Partner  is  Discharged  bg  Appropriation  of 

Pagment. 

The  general  principles  which  are  applicable  to  this  subject  are 
these.  If  money  is  paid,  the  paying  debtor  may  appropriate  it  as 
he  will ;  if  he  does  not,  the  creditor  may :  if  neither  do,  the  law 
will  appropriate  it  in  such  way  as  will  do  justice  to  all  parties,  (d) 
Of  these  three  rules,  the  first  is  clear  and  unqualified ;  no  doubt 
exists  that  one  who  owes  many  debts  may  insist  that  his  payment 
shall  discharge  which  of  them  he  will,  and  if  he  points  it  out,  the 

(c)  Dickenion  v.  Lockjer,  4  Vei.  86 ;  4  Crancb,  817 ;   Cremer  v,  HiggiiiBon,  1 

Smiih  V.  Jameson,  6  T.  R.  601.  Maaaa,  888 ;  Franklin  Bank  v.  Hooper, 

(cc)  Harper  V.  Lampeing,  88  Cal.  660.  86    Me.  222;    Hamilton  v.  Benhxay,  2 

{d)  Simaon  v.  Ingham,  2  B.  &  C.  66;  Hayw.  886;  HargroTes  v.  Cooke,  16  Ga. 

Jonea  v.  liaond,  8  Yoonge  &  C.  Ezch.  221 ;  Pennypacker  v.  Umberger,  22  Penn. 

847;  Braader  V.  Bryant,  2  Dowl.  P.  G.  477 ;  State,  492;   Sneed  v.  Wieater,  2  A.  K. 

Chitty  V.  Naiah,  id.  611 ;  Peters  v.  Ander-  Marsh.  277. 

aoD|  6  Tamit  696;  Alexandria  v.  Patten, 
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acceptance  of  the  money  discharges  that  debt,  (e)  The  aec- 
*  428   ond  may  *  not  be  so  certain.    Some  authorities  have  inclined 

to  require  of  the  creditor  an  appropriation  at  the  time  of 
payment,  saying  that  if  it  be  not  then  appropriated,  the  law  will 
determine  any  subsequent  appropriation.  This  is  the  rule  of  the 
civil  law :  (/)  but  we  consider  it  well  settled  that  this  is  not  the 
rule  of  the  common  law ;  for  although  it  is  clear,  that  a  creditor 
cannot  wait  until  the  time  of  the  trial  to  make  his  appropria- 
tion, (^)  or  it  would  seem,  until  a  controversy  has  arisen,  (A)  yet 
he  is  not  obliged  to  make  the  appropriation  immediately,  but  may 
wait  a  reasonable  time,  (i)  The  reason  of  the  rule  would  be,  per- 
haps, as  well  satisfied  by  saying,  that  the  creditor  may  make  his 
election  and  appropriation  at  any  time  before  a  change  of  circum- 
stances takes  place  which  would  vary  the  rights  of  the  parties,  and 
therefore  render  an  appropriation  favorable  to  the  creditor  injuri- 
ous to  some  one  else,  (y)    The  right  of  an  appropriation  by  the 

(«)  VThether  the  debtor  has  appropriated  Wash.  Va.  188,  it  is  said,  that  it  is  incmn- 

the  payment  or  not,  is  a  question  of  intent  bent  on  the  creditor  to  make  a  recent  ap- 

for  the  jury.    As  to  what  drcnmstanoes  plication  by  entries  in  his  books  or  papers, 

will  warrant  a  finding  of  such  appropria-  and  not  to  keep  parties  and  securities  in 

tion  by  the  debtor,  see  Tayloe  v.  Sandi-  suspense,  changing  their  situation  from 

ford,  7  Wheat  14 ;   Mitchell  v,  Dall,  2  time  to  time,  as  his  interest  goremed  by 

Harris  &  G.  159, 4  Gill  &  J.  861 ;  Fowke  events  might  dictate. 

V.  Bowie,  4  Harris  &  J.  666;   Robert  v.  (g)  United    States    v.    Kirkpatridc,  9 

Gamie,  8  Caines,  14;  West  Branch  Bank  Wheat  787. 

V.  Moorehead,  6  Watts  &  S.  642;  Scott  v,  (h)  See  dicta  in  United  States  v.  Eiik- 

Fisher,4  T.  B.  Mon.  887;  Stone  v.  Sey-  patrick,  9  Wheat  787,   per    Story,  J.; 

mour,  16  Wend.  19 ;  Newmarch  v.  Clay,  Fairchild  v.  HoUy,  10  Conn.  184,  per  WU- 

14  East,  289 ;  Shaw  v.  Ficton,  4  B.  &  C.  liams,  J. 

716.    If  the  debtor  pay  with  one  intent  (i)  See  Fairchild  v.  Holly,  10  Conn.  184, 

and  the  creditor  receive  with  another,  the  per  Williams,  J. ;  Alexandria  v.  Patten,  4 

intent  of  the  debtor  shall  govern.    Reed  Cranch,  817 ;  Simson  o.  Ingham,  2  B,  ft 

V,  Boardman,  20  Pick.  441.    It  is  not  neo-  C.  66. 

essary  for  the  debtor  who  pays  money  to  {j)  In  Alexandria  v.  Patten,  4  Cranch, 

make  a  specific  appropriation  of  it  at  the  817,  the  judge  in  the  court  below  ruled, 

time  of  the  payment ;  it  is  sufficient,  if  it  that  if  the  debtor  at  the  ^ time  of  making 

can  be  collected  from  other  circumstances,  the  payment  did  not  direct  to  which  ao- 

that  he  intended  at  the  time  of  payment  to  count  it  should  be  applied,  then  the  credi> 

appropriate  it  to  a  specific  purpose.   Shaw  tor  might  inunediately  make  the  ai^ilioa* 

V.  Picton,  4  B.  &  C.  716;  Waters  v.  Tomp-  tion;  ''but  such  application  must  have 

kins,  2  Cromp.,  M.  &  B.  728.  been  recent  and  before  any  alterati<m  bad 

(/)  That  this  is  the  rule  of  the  dvil  law,  taken  place  in  the  drcumstanoes  of "  th« 

see  Dig.  lib.  46,  tit  8,  §  1,  8.    See,  also,  debtor.    In  delivering  the  opinion  of  th« 

Clayton's   case,  Devaynes    v.  Noble,   1  court,  granting  a  new  tnal,  Marshall,  C. 

Meriv.  672.     In  Hill  v.  Southerland,  1  J.,  said:  "No  prindple  is  recollected  whidi 
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creditor  is  not  conclusively  exercised  by  entries  in  bis  books,  if 
tbese    are    not    communicated    to    the    other  party ;  (k) 
*  but  the  entires  are  decisive  of  the  question  if  the  charges    *  429 
are  made  by  the  consent  of  all  the  parties,  (l) 

We  apply  these  principles  to  the  case  of  a  retiring  partner, 
thus :  For  the  debts  existing  when  he  retires,  he  continues  respon- 
sible ;  for  new  ones,  created  after  his  retirement  (the  requisite  no- 
tice having  been  given),  he  is  not  responsible ;  and  when  the 
remaining  partner,  or  the  new  firm,  pay  money  after  his  retire- 
ment, if  that  is  appropriated  to  the  old  debts,  it  relieves  the 
retiring  partner ;  if  to  the  new  debts,  the  old  debts  are  not  paid, 
and  the  retiring  partner  remains  responsible. 

Now  the  firm  which  pays  is  the  paying  debtor,  and,  by  the  first 
rule  above  stated,  has  the  right  of  appropriating  its  payment. 
Nor  is  there  any  limit  to  the  exercise  of  this  right,  excepting  the 
universal  limit,  that  it  must  not  be  exercised  fraudulently.  If 
the  new  firm  pay  money  which  is  a  part  of  its  old  fund  or  of  the 
profits  of  its  old  business,  and  which  the  retiring  partner  had  a 
right  to  have  appropriated  to  the  old  debts,  and  believed  was  so 
appropriated,  any  appropriation  by  the  new  firm  of  such  payment 

obliges  the  creditor  to  make  this  applicsr  the  London  bankers  entered  in  their  books 
tion  immediatelj.  ...  In  dechuring  that  all  receipts  and  payments  made  after 
the  election,  which  they  supposed  to  de-  the  death  of  the  deceased  partner  to  the 
Tolre  on  the  plaintiff,  if  the  application  of  account  of  the  old  firm ;  but  they  did  not 
the  money  was  not  understood  at  the  time  send  any  account  to  the  country  bankers 
by  the  parties,  was  lost  if  not  immediately  until  two  months  after  the  death  of  the 
exercised,  [the  court  erred."  No  notice  deceased  partner,  and  then  they  sent  two 
appears  to  have  been  taken  of  the  other  distinct  accounts,  —  one  the  account  of 
branch  of  the  ruling,  viz.,  that  the  appllca-  the  old  firm  up  to  the  time  of  the  death  of 
tion  must  he  before  any  change  of  circum-  the  partner,  and  the  other  a  new  account, 
stances,  which  certainly  appears  to  be  a  containing  all  payments  and  receipts  sub- 
reasonable  rule.  sequent  to  that  time.  The  court  held, 
(k)  In  Simson  v.  Ingham,  2  B.  &  C.  65,  that  the  entry  of  the  payments  to  the 
there  were  transactions  between  a  London  credit  of  the  old  account,  by  the  London 
banking  company  and  a  country  firm.  On  bankers,  not  being  communicated  to  the 
the  death  of  one  of  the  members  of  the  country  bank,  did  not  amount  to  a  com- 
country  bank,  a  balance  was  due  the  Lon-  plete  appropriation,  and  that  the  London 
don  bankers.  During  the  month  follow-  bankers  might  apply  the  payments  re- 
ing,  the  London  banker  received  sums  in  ceived  subsequently  to  the  death  of  the 
payment  more  than  sufficient  to  discharge  deceased  partner  to  the  debt  of  the  new 
the  balance  due ;  but  during  the  same  time  trm.  See,  also,  Barker  v,  Blake,  11  Mass. 
they  adranced  money  on  account  of  the  16. 
oountiy  bank  to  an  equal  amount  At  first,       {I)  AUcott  v.  Strong,  9  Cush.  828. 
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to  fhe  new  debts  would  be  fraudulent,  and  therefore  void,  so  far 
as  the  new  firm  was  concerned.  If  the  receiying  creditor  knew 
nothing  of  the  appropriation,  he  could  notion  learning  it  after- 
wards, set  it  up  against  the  retiring  partner ;  if  he  knew  it  and 
the  accompanying  facts,  he  would  be  participant  in  the  fraud,  and 
therefore  could  not  enforce  it ;  if  he  knew  the  appropriation,  but 
did  not  know  the  attendant  circumstances,  and  therefore  was  per- 
sonally innocent,  the  question  would  be  more  difficult.  We  should 
say,  however,  that  the  retiring  partner  now  would  not  be  bound 
by  it.  It  would  be  somewhat  like  a  transfer  of  his  property, 
*430  *  without  his  consent  or  authority,  which  could  give  no  title 
to  it  even  to  an  innocent  holder.  Nor  could  the  holder 
complain,  because  not  having  himself  appropriated  the  money,  he 
would  be  in  the  same  position  as  if  the  firm  had  not.  (m) 

But  if  the  new  firm,  honestly,  and  for  adequate  business  causes, 
appropriated  the  payment  to  the  new  debts,  as  for  example,  be- 
cause they  had  bought  goods  on  a  very  short  credit  of  an  old  cus- 
tomer whose  earlier  claims  had  not  matured,  or  in  any  such  cases, 
the  appropriation  would  doubtless  bind  the  retiring  partner. 

If  the  paying  firm  make  no  appropriation  at  all,  the  receiving 
creditor  may  make  any  which  is  honest.  If,  in  expectation  of  the 
insolvency  of  the  new  firm,  he  discharged  their  debts,  leaving 
those  unpaid  on  which  he  could  hold  the  retiring  partner,  it  might 
well  be  doubted  whether  this  appropriation  was  honest,  and  there- 
fore whether  it  was  valid.  So,  if  he  made  no  appropriation  until 
he  had  learned  the  insolvency  of  the  new  firm,  and  then  made 
his  entries  so  as  to  hold  the  retiring  partner,  this  would  not  be 
valid,  (n)  But,  as  before,  an  appropriation  made  by  him  of  un- 
appropriated payments,  made  in  a  manner  and  at  a  time  not 
indicative  of  wrongful  purpose,  would  be  binding  on  all  parties. 

(m)  Thompson  v.  Brown,  Moody  &  M.  go  in  reduction  of  the  entire  aooouni,  and 
40.  See,  also,  Fairchild  v.  Holly,  10  Conn,  discharge  the  earliest  items,  and  that  the 
175 ;  Johnson  v.  Boone,  2  Barring.  Del.  case  of  Thompson  v.  Brown,  supra,  did  not 
172 ;  Sneed  v.  V^iester,  2  A.  K.  Marsh.  277.  apply,  because  T.  was  liable  to  the  plain- 
In  Smith  V.  Wigley,  8  Moore  &  S.  174,  tiff  for  the  entire  debt  due  upon  both  ac- 
W.  &  T.  were  partners  and  indebted  to  counts.  But  in  such  a  case  it  has  been 
the  plaintiff.  They  dissolved  the  partner-  held,  that  the  creditor  may  apply  the  pay- 
ship,  and  T.  became  indebted  afterwards  ment  in  discharge  of  the  individual  deb^ 
on  his  separate  account  It  was  hdd,  that  and  not  to  the  debt  due  by  the  firm, 
payments  by  T.  after  the  disaolution  must       (n)  See  cases  ante,  p.  *  428  and  notes. 
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It  scarcely  needs  to  be  said,  that  no  party  having  distinctly  made 
an  appropriation,  would  be  permitted  afterwards  to  change  it,  for 
his  own  benefit  and  to  the  injury  of  others.  ((?) 

K  the  appropriation  became  matter  of  law,  the  leading  princi- 
ple would  be,  to  do  justice  by  it  to  all  concerned,  and  the  first 
rule  for  carrying  this  into  effect  is,  to  appropriate  payments  in 
order  of  time ;  that  is,  the  first  payment  would  be  appropriated  to 
the  oldest  debt,  the  next  to  the  next,  and  so  on.  And  no  general 
equities  between  the  parties  would  be  suffered  to  disturb 
this  order,  *  unless  they  were  very  strong.  (j>)  But  the  *431 
court  would  respect  any  indication  of  appropriation  arising 
from  the  payments  themselves.  Thus,  if  when  purchases  were 
made,  bills  were  given,  a  bill  for  each  purchase,  each  identified  by 
its  exact  amount,  or  by  the  term  of  credit,  or  both,  the  payment  of 
money  for  that  bill  would  of  course  not  only  take  it  up,  but  would 
pay  for  that  purchase ;  and  the  same  principle  would  require  that 
if  no  bills  were  given,  but  purchases  were  made  on  definite  credits, 
payments  answering  exactly  in  time  and  amount  to  those  credits 
would  be  appropriated  to  them  without  inquiring  whether  these 
were  earlier  or  later  debts,  (j)  And  generally,  any  payments,  of 
which  the  appropriation  seemed  to  be  indicated  or  required  by 
business  arrangements,  would  be  adopted  by  the  courts*  (r)    One 

(o)  This  principle  is  admitted  in  Simson  the  ktter  becoming  debtors  to  the  plain- 

V,  Ingham,  2  B.  &  C.  65,  which  case  see  tiffi.    They  also  supplied  the  same  Ann 

ante,  p.  *  428,  note  (t).  with  other  goods  on  their  own  behalf,  and 

(p)  See  cases  in  the  two  following  notes,  made  no  distinction  in  their  accounts.    K. 

(q)  See  Taylor  v.  Eymer,  8  B.  &  Ad.  F.  was  a  partner  in  both  firms.    It  was 

820.    Thus,  where  an  agent  who  had,  in  Jidd,  that  communications  made  by  the 

a  previous  account,  charged  himself  with  firm  of  J.  F.  &  Sons  to  the  pUuntiffi,  ad- 

A  balance  due  from  him,  continued  to  re-  mitting  a  large  debt  due  from  the  firm  of 

ceiye  money  for  his  principal  and  to  pay  S.  &  W.,  and  undertaking  that  E.  F.  would 

money  out,  it  was  held,  that  his  pajrments  use  his  influence  as  a  partner  with  S.  & 

were  not  necessarily  to  be  first  applied  to  W.  to  secure  its  reduction,  upon  the  faith 

the  extinction  of  the  preyious  balance,  of  which  communication  the  plaintiflb  for- 

where  the  receipts  were  equal  to  the  pay-  bore  to  sue  S.  &  W.,  precluded  the  firm 

ments.    Lysagt  v.  Walker,  6  Bligh,  k.  from  treating  their  debt  to  the  plaintiffi 

B.,  1.  as  one  which  had  been  liquidated  by  the 

(r)  See  Taylor  v.  Eymer,  8  B.  &  Ad.  appropriation  of  the  payments  made  by 

820;  Stoveld  v.  Fade,  4  Bing.  164;  New-  them  to  the  firm  of  J.  F.  &  Sons  in  order 

march  v.  Clay,  14  East,  240.  In  Wickham  of  date.    In  Henniker  v.  Wigg,  4  Q.  B. 

V.  Wickham,  2  Kay  &  J.  478,  J.  F.  &  Sons,  798,  where  a  bond  was  given  to  secure 

as  agents  of  the  plaintiffi,  supplied  goods  payments  by  A.  to  B.  of  a  specified  sum, 

to  the  firm  of  S.  &  W.  upon  the  footing  of  and   certain  payments  were  afterwards 
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of  the  most  certain  indications  might  arise  from  asking  to  whom 
did  the  money  belong  7  It  is  perfectly  obvious  that  if  the  money 
belongs  to  an  old  firm,  it  must  pay  the  debts  of  that  firm;  if  to 
the  new  firm,  it  must  pay  their  debts.  Indeed,  this  is  saying 
no  more  than  ^^  no  creditor  can  pay  the  debt  of  one  person 
*432  with  *the  money  of  another."  (s)  If  a  person  has  an  ac- 
count with  a  banking  firm  which  is  dissolved,  and  his  account 
continues  as  before,  so  that  the  transactions  before  and  after  the 
dissolution  are  comprised  in  one  account,  payments  made  by  the 
new  firm  are  construed  to  be  in  liquidation  of  the  earliest  items 
on  the  joint  account  and  not  of  the  new  account  merely,  (t)  And 
if,  upon  the  dissolution,  the  old  account  is  struck,  and  the  balance 
due  carried  to  a  new  account,  and  debts  are  afterwards  incurred 
and  payments  made  generally,  the  payments  are  first  applied  to 
liquidate  the  first  item,  the  balance  of  the  old  account,  (u)  But  if 
a  new  account  is  opened  with  the  new  firm,  tiie  creditor  may  apply 
a  general  payment  to  the  new  account,  (v)    And  in  general  the 

made  hy  A.»  Lord  Denman,  C.  J.,  after  partners  themselvee,  aa  between  partnen 
atating  the  general  rule,  that  where  there  and  third  personi.  Toulmin  o.  Copland, 
ia  an  open  account,  the  first  item  on  the  8  Toange  &  C,  Exch.  626,  7  Clark  &  Fin. 
debit  side  is  discharged  by  the  first  item  849.  In  Newmarch  v.  Clay,  14  Eaat,  289, 
on  the  credit  side,  said :  "  But  it  is  equally  there  were  three  partners,  one  of  them 
certain  that  a  particular  mode  of  dealing,  being  dormant  and  unknown.  Goods  had 
and  more  especially  any  stipulation  be-  been  furnished  to  them  by  the  plaintiff 
tween  the  parties,  may  entirely  vary  the  and  bills  reoeiTed  in  payment.  The  part- 
case  ;  and  this  would  be  the  eflect  in  the  *  nership  was  then  dissolved,  the  dormant 
present  instance,  if  it  should  appear  that  partner  retiring.  Other  goods  were  then 
this  bond  was  given  to  secure  the  plain-  ftimished,  and  the  bills  given  before  the 
tifi^  against  advances  which  they  might  dissolution  of  the  partnership  were  die- 
from  time  to  time  make  to  the  defendant."  honored,  and  new  bills  given,  which  were 

(«)  See  cases,  ante,  pp.  *  429,  480,  and  more  than  sufficient  to  cover  the  debts  of 

n.  (/).  the  old  partnership.    Hdd,  that  the  deliv- 

(t)  Clayton's  case,  Devaynes  v.  Noble,  ering  up  the  old  bills,  on  receipt  of  die 
1  Merir.  672;  Pemberton  v.  Oakes,  4  new,  was  evidence  of  a  particular  appro- 
Buss.  168 ;  Simson  v.  Ingham,  2  B.  &  C.  priation  of  the  new  bills  in  payment  and 
66,  per  Bay  ley,  J.;  Simson  o.  Cooke,  1  dischargeof  the  old  debt,  of  which  the  dor> 
Bing.  462 ;  Williama  v.  Rawlinson,  8  id.  mant  partner  might  avail  himself  in  an 
71 ;  Field  v.  Carr,  6  id.  18 ;  Bodenham  v.  action  on  the  case  for  goods  sold  and  deKv- 
FuTchas,  2  B.  &  Aid.  89  ,*  Smith  v.  Wigley,  ered,  brought  against  him  jointly  with  the 
8  Moore  &  S.  174;  Livermore  v.  Band,  6  other  two  partnen. 
Fost  86;  Allcott  v.  Strong,  9  Cush.  828 ;  (u)  Stemdale  v,  Hankinaon,  1  Sim.  898; 
Famam  v,  Boutelle,  18  Met  169.  See,  Allcott  v.  Strong,  9  Cush.  828. 
also,  Fennell  v.  Deffell,  4  De  Gez,  M.  &  (v)  Logan  v.  Mason,  6  Watta  &  8.  9. 
6.  872 ;  Beale  v.  Caddick,  2  Hurlst  &  N.  See  Simson  v,  Ingham,  2  B.  &  C.  66,  cited 
826.  And  this  rule  applies  as  well  between  nqfra,  p.  *  428,  note  ( j). 
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doctrine  of  appropriation^,  and  the  right  of  election,  apply  only 
where  the  debts  or  accounts  are  distinct  in  themselves  and  are  so 
regarded  and  treated  by  the  parties.  If  the  whole  may  be  con- 
sidered as  one  continuous  account,  the  general  rule  is,  that  the 
payments  are  to  be  applied  to  the  earliest  items  of  the  ac- 
count, (w) 

*  If  debtors  commit  a  breach  of  trust  in  respect  to  cer-  *  433 
tain  property,  and  afterwards  make  payment  generally  on 
account  to  their  creditor,  who  is  ignorant  of  the  breach  of  trust, 
these  payments  are  not  considered  as  payment  of  the  trust  account, 
although  it  is  earlier  in  date  than  the  other  items,  (z)  And  if 
payments  are  made  on  an  open  account  for  advances,  and  some  of 
these  grew  out  of  illegal  transactions,  the  payments  are  to  be  ap- 
propriated to  the  reduction  of  the  legal  and  not  the  illegal  part  of 
the  demands,  (y) 

{m)  Clayton's  case,  Devajnes  v.  Noble,  (x)  Clayton's  case,  Deyaynes  v.  Noble, 
1  Merir.  609.  See,  also,  Brooke  v,  Ender^  1  Meriy.  672.  This  case  decided  two 
by,  2  BxxkI.  &  B.  70;  Smith  t;.  Wigley,  8  points.  First,  that  above  stated,  and  sec- 
Hoore  &  S.  174 ;  United  States  v.  Kirkpat-  ond,  the  folio wingf.  Clayton  deposited 
rick,  9  Wheat  720;  Jones  v.  United  exchequer  bills  with  a  firm  of  bankers  for 
States,  7  How.  681 ;  Postmaster-General  safe-keeping,  and  directed  them  to  take  in 
9.  Furber,  4  Mason,  882 ;  United  States  v.  exchange  for  them,  at  their  maturity,  other 
Wardwell,  5  id.  82 ;  Gass  v.  Stimson,  8  bills  to  be  held  by  them  in  the  same  man- 
Snmner,  98 ;  Falrchild  v.  Holly,  10  Conn,  ner,  and  to  apply  the  proceeds  to  their  own 
175;  McKenzie  v.  Nevios,  22  Me.  188;  use.  .There  was  also  a  general  banking 
United  States  v.  Bradbury,  Dayeis,  146.  account  between  the  parties.  One  of  the 
In  Bank  of  Scotland  v,  Christie,  8  Clark  partners  died,  and  the  firm  some  time 
&  F.  214,  the  doctrine  of  Clayton's  case  afterwards  became  insolvent.  Between 
was  applied  to  payments  made  to  a  bank  the  death  and  the  bankruptey  the  pay- 
by  surviving  partners,  on  a  debt  due  fh>m  ments  made  to  Clayton  by  the  survivors, 
the  firm  to  the  bank.  But  payment  will  exceeded  the  amount  of  the  cash  balance 
not  be  applied  to  the  earliest  items  in  an  due  at  the  death  and  the  amount,  of  the 
account,  if  a  different  intention  is  clearly  bills.  But  their  receipts  on  his  account^ 
expressed  by  the  debtor,  or  by  both  par-  during  this  time,  exceeded  the  sum  paid ; 
ties,  or  where  such  intention  can  be  gath-  and  the  balance  due  at  the  bankruptcy, 
ercd  from  the  particular  circumstances  of  exclusive  of  the  amount  of  the  exchequer 
the  case.  See  Taylor  v.  Kymer,  8  B.  &  bills,  exceeded  the  amount  of  the  balance 
Ad.  820;  Henniker  v,  Wigg,  4  Q.  B.  792;  due  at  the  time  of  the  death.  The  estate 
Capen  v.  Alden,  5  Met.  268 ;  Dulles  v,  De  of  the  deceased  partner  was  held  liable 
Forest,  19  Conn.  190 ;  Wilson  v.  Hirst,  1  for  the  amount  of  the  exchequer  bills. 
Nev.  &  M.  742.  Beall  v,  McCullough,  27  (y)  Ex  parte  Bandleson,  2  Deac.  &  Ch. 
Hd.  646.  684. 

29 
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SECTION    III. 

OF  AN  INCOBCING  PARTNER. 

A  new  partner  is  of  course  liable  for  all  the  subsequent  debts 
of  the  firm,  in  the  same  manner  as  any  other  partner ;  and  it  is 
equally  obvious  that  he  is  not  liable  for  the  old  debts,  unless  he 
assumes  them  for  consideration,  (z)      If,   however,  he  assumes 

them  at  all,  there  is  consideration  enough  in  his  admission 
*434    into  *the  firm's  business,  to  bind  him  to  those  from  whom 

the  consideration  comes.  As  to  others,  the  question  is  more 
difficult.  For  instance,  the  new  partner,  by  his  contract  with  the 
old  firm,  agrees  to  assume  all  the  old  debts  and  be  liable  for  them 
like  the  other  partners,  and  they  agree  that  he  shall  be  jointly  in- 
terested with  them  in  the  stock,  the  business,  and  the  profits. 
There  is  no  doubt  of  the  validity  of  this  contract  as  between  the 

(z)  Thuq,  in  Youngf  v.  Hunter,  4  Taunt,  an  old  debt,  although  the  finn  name  is 
582,  and  in  Ketch  um  v.  Durkee,  Hoff.  Ch.  unchanged,  and  no  notice  ib  given,  and 
588,  it  was  hddf  that  the  fact  that  the  new  that  if  the  new  partaer  dies  pending  the 
partners  derived  a  benefit  from  goods  sold  suit,  this  makes  no  difference.  In  Dyke 
to  the  old  firm,  did  not  render  them  liable  v.  Brewer,  2  Car.  &  K.  828,  a  person  agreed 
for  the  price  of  the  goods.  So,  if  the  with  A.  to  furnish  him  with  bricks  when- 
goods  are  ordered  before  and  delivered  ever  he  wanted  them,  at  a  certain  price 
after  he  joins,  he  is  not  liable.  Y^hite-  per  thousand.  Some  time  afterwards  B. 
head  v.  Barron,  2  Moody  &  B.  248.  See,  became  a  partner  with  A.,  and  ordered 
also,  Beale  t;.  Mouls,  10  Q.  B.  976 ;  Brem-  bricks  fh>m  time  to  time,  which  were  used 
ner  v,  Chamberlayne,  2  Car.  &  K.  660;  for  a  partnership  purpose.  /7e2(/,  that  each 
Eerridge  v.  Hesse,  9  Car.  &  P.  200;  Beech  order  was  a  new  contract,  and  that  B.  was 
V,  Eyre,  5  Man.  &  G.  415.  And  a  member  liable  as  partner  for  all  the  bricks  received 
of  a  provisional  committee  is  not  liable  after  he  became  a  partner,  though  the 
for  services  performed  for  the  company  court  said,  that  if  the  contract  had  been 
after  he  joins,  if  they  are  performed  in  for  a  certain  number  of  bricks  at  so  much 
consequence  of  an  order  given  previously  per  thousand,  B.  would  not  have  been 
to  his  joining.  Newton  v.  Belcher,  12  liable.  See,  also,  Helsby  v,  Mears,  5  B. 
Q.  B.  921.  And  if  goods  are  sold  to  a  &  C.  504.  But  see  Scott  v.  Beale,  6  Jnr. 
firm,  and  the  old  firm  is  dissolved,  and  n.  s.  559,  98  Eng.  Com.  L.  R.  878,  for  a 
one  of  the  old  partners  unites  with  a  new  case,  the  soundness  of  which  seems  very 
one,  and  forms  a  new  firm,  the  new  part-  questionable.  See  Stemburg  p.  Callanan, 
ner  is  not  liable  on  a  note  given  for  the  14  Iowa,  251,  confirmed  and  adopted  in 
'*  goodil  by  the  old  partner  in  the  new  firm's  Cadwallader  v.  Blair,  18  Iowa,  420 ;  Hart- 
name.  Poindexter  v,  Waddy,  6  Munf.  ley  v,  Kirlin,  45  Penn.  49 ;  Thrall  v.  Sew- 
118.  See,  also,  Shirreff  v.  Wilks,  1  East,  ard,  87  Vt.  578 ;  Updyke  v.  Doyle,  7  R.  I. 
48.  In  Hart  v.  Tomlinson,  2  Vt.  101,  it  446;  Francis  t;.  Smith,  1  Duvall,  121. 
is  hddj  that  a  new  partner  is  not  liable  for 
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partners;  and  therefore  if  they  or  any  one  of  them  are  obliged  to 
pay  any  of  the  old  debts,  they  will  have  as  effectual  a  remedy 
against  the  new  partner,  as  they  would  have  had  if  he  had  been 
with  them  when  the  debts  were  contracted.  It  is,  however,  another 
question,  whether  the  creditors  of  the  firm  can  hold  the  new  part- 
ner merely  on  his  contract  with  the  old  partners. 

It  is  said  that  where  a  partner  comes  in  and  agrees  to  take  all 
the  stock  and  be  liable  for  all  the  debts,  it  is  a  novation  of  the 
debts,  and  therefore  the  new  partner  is  bound.  But  by  the 
law  of  novation  —  which  is  perhaps  the  latest  law  borrowed  from 
the  civil  law  —  the  new  debt  is  not  obligatory,  unless  the  old  one 
is  discharged,  and  the  old  one  cannot  be  discharged  without  the 
consent  and  concurrence  of  the  creditor.  And  on  this  ground  the 
creditor  could  not  hold  the  new  partner  merely  on  his  con- 
tract *with  the  old  ones.  If  it  be  said  that  the  creditor's  *435 
assent  to  the  reception  of  additional  security  may  be  pre- 
sumed, it  must  be  replied  that  this  reception  of  new  security  may 
also  imply  the  loss  of  the  old  security ;  for  it  may  be  and  often  is 
the  case,  that  the  new  partner  takes  the  place  of  an  old  and  retir- 
ing partner.  A  bargain  between  all  the  parties,  including  the  cred- 
itor, that  the  old  partner  should  be  released  and  the  new  one  taken, 
would  undoubtedly  be  valid.  But  the  assent  of  the  creditor  to  such 
an  arrangement  cannot  be  presumed,  (a)  on  the  ground  that  it  is 
necessarily  advantageous  to  him.  On  the  whole  we  should  say  that 
^ho  IdLYT  of  contracts  and  the  law  of  partnership  lead  to  the  conclu- 
sion, that  the  new  partner  is  not  bound  to  the  old  creditors,  unless 
on  a  promise  to  them,  for  a  consideration ;  (()  both  of  which  might 
of  course  be  indirect,  and  implied  by  circumstances. 

(a)  Catt  t;.  Howard,  8  Stark.  5.  however,  is  not  now  the  kw ;  for  it  is  well 

(5)  In  Cooke's  Bankrupt  Laws,  688,  it  is  settled  that,  if  there  is  an  express  contract 

said,  that "  Where  new  partners  are  taken  between  the  partners,  that  the  new  ones 

into  a  trade  and  it  is  agreed  that  the  stock  shall  be  responsible  for  the  debts  of  the  old 

of,  and  debts  doe  to,  the  old  firm  should  firm,  the  creditors  cannot  sue  upon  the 

become  the  capital  of  the  new  partnership,  corenant,  because  they  are  not  parties  to 

and  that  the  new  firm  should  take  upon  it.    ^xparte  Williams,  Buck,  18;  Ex  parte 

themselves  the  payment  ofthe  debts  of  the  Freeman,  id.  471;  Ex  parte  Fry,  1  Glyi^. 

old  firm,  and  the  new  partnership  becomes  &  J.  96.    In  Ex  parte  Sandham,  4  Deac. 

bankrupt,  the  creditors  of  the  old  firm  &  Ch.  812,  it  is  said,  that  to  make  the  new 

may  prove  as  joint  creditors  of  the  new,"  firm  liable  for  the  debts  of  the  old,  the  new 

citing  Ex  parte  Brigham  (1792),  Ex  parte  partners  must  adopt  the  old  debts,  and  the 

Clowes,  -2  Brown,  C.  C.  695,  &c.    This,  creditors  must  assent,  either  expressly  or 
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Whether  the  new  incoming  partner  has  thus  assumed  the  old 
debts,  is  sometimes  a  difficult  question  of  mixed  law  and  fact.  It 
certainly  may  be  implied  by  circumstances ;  and  what  circum- 
stances should,  in  any  one  case  imply  it,  is  a  question  partly  for 
the  court  and  partly  for  a  jury.  Paying  of  interest  on  a  debt, 
or  a  knowledge,  without  objection,  that  the  new  firm  pays  the 
interest,  would  warrant  a  jury  in  finding  such  an  assumption  of 
the  old  debt,  (c)     And  perhaps  any  single  fact  of  like  kind  would 

have  the  same  effect.  All  of  these  things  are  eyidence  for 
*  436    a  jury,  or  *  matter  for  a  court  to  infer  such  adoption.     For 

it  must  be  obvious,  that  a  transfer  of  the  account  from  the 
old  to  the  new,  and  payments  made  on  it,  through  a  long  course  of 
time,  by  the  new  firm,  with  the  knowledge,  and  without  the  objec- 
tion of  the  new  partner,  would  justify  a  belief,  that  he  was  sub- 
mitting to  this  actual  assumption  of  the  old  debts,  because  it  was  a 
part  of  his  bargain,  (i) 

In  one  case,  where  the  new  and  old  partners  executed  a  deed, 
which  recited  terms  of  contract,  implying  an  assumption  of  the 
debt,  though  the  words  of  covenant  contained  no  such  agreement, 
it  was  held^  that  the  new  partner  was  bound  by  the  recital,  (e) 
And  in  general,  whatever  might  be  the  form  or  technical  effect  of 

impliedly.  See,  also,  Ayrault  v.  Chamber-  contract  for  certain  machinery.  M.  then 
lain,  26  Barb.  S8.  In  Ex  parte  Williams,  joined  the  committee,  and  seyeral  pay- 
Buck,  18,  it  is  said,  that  very  little  would  ments  were  made  on  account  of  the  work, 
be  required  to  show  the  assent  of  the  cred-  and  alterations  suggested  and  adopted . 
itors.  If  a  debtor,  who  has  entered  into  a  with  his  sanction,  and  he  also  took  an 
partnership,  proposes  to  a  creditor  to  trans-  active  part  in  superintending  the  work 
fer  his  debt  to  the  firm,  and  the  creditor  and  making  experiments  with  it.  HM^ 
agrees,  he  cannot  prove  his  debt  against  that  he  was  not  liable  on  the  contract,  or 
the  separate  estate  of  the  debtor.  Ex  parte  on  account  for  goods  bargained  and  sold. 
Whitmore,  8  Deac.  865.  See  Stewart  v.  And  in  Sayille  v.  Robertson,  4  T.  R.  720, 
Rogers,  19  Md.  98.  it  was  hddy  that  if  no  partnership  existed 

(c)  Ex  parte  Jackson,  1  Yes.  Jr.  181.  at  the  time  of  a  contract  made  by  one 
See  Eirwan  v,  Eirwan,  2  Cromp.  &  M.  who  was  afterwards  a  member  of  a  firm 
617.  formed  subsequently,  no  subsequent  act, 

(d)  In  Ex  parte  Jackson,  1  Yes.  Jr.  by  a  person  who  afterwards  became  a 
181,  Lord  Chancellor  Thurlow  said :  "  If  member,  not  even  an  acknowledgment  of 
one  man,  having  debts,  takes  another  into  his  liability,  or  his  accepting  a  bill  of  ex- 
^tnership  with.him,  a  very  little  matter  change  drawn  on  the  firm  aa  partners  for 
respecting  those  debts  will  make  both  the  very  goods,  would  make  him  liable  in 
liable.''  In  Beale  v.  Mouls,  10  Adol.  &  £.  an  action  for  goods  sold  and  delivered. 
976,  members  of  a  provisional  committee  (e)  Yere  t;.  Ashby,  10  B.  &  C.  288. 

of  a  company  had  entered  into  a  written 
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the  contract,  if,  in  substance,  it  amounted  to  an  agreement  by  the 
incoming  partner,  to  share  in  the  debts  due  from  the  firm,  he 
would  be  held  accordingly. 

A  difference  in  regard  to  a  new  partner,  who  is  to  be  an  un- 
known and  dormant  partner,  has  been  pressed,  perhaps,  too  far. 
There  is,  indeed,  no  difference  between  an  unknown  and  a  known 
partner,  excepting  that  the  known  partner  is  liable  on  the  credit 
he  gives,  as  well  as  on  his  interest,  and  the  unknown  partner  on 
his  interest  only.  If  a  dormant  partner  agrees  to  assume  the  old 
debts,  he  stands  in  much  the  same  position  as  a  known  partner 
who  agrees  with  his  partners  to  assume  them,  but  makes  no  prom- 
ise to  the  creditors,  since  they  could  not  have  contracted  the  debts 
on  his  credit  before  he  came  in.  And,  if  this  assumption  on  the 
part  of  the  latter  binds  him  to  the  creditors,  a  similar  assumption 
on  the  part  of  a  dormant  partner  should  bind  him.  (^f ) 

*  Where  the  bargain  between  the  partners  is,  that  the  new-  *  487 
comer  shall  be  a  partner  as  of  a  preceding  day,  here  it  is 
heldj  that  he  is  not  bound  to  the  creditor,  nor  a  party  to  the  agree- 
ment, for  a  debt  contracted  between  that  previous  day  and  the 
actual  making  of  the  contract,  {g)  altliough  he  is  bound  to  the 
partners  for  his  share  of  the  debt,  if  they  pay  it. 

An  infant  partner,  when  he  comes  of  age,  may,  as  we  have  seen, 
at  once  escape  from  all  the  obligations  of  the  firm,  under  shelter  of 
his  minority.  But,  if  he  remains  in  the  firm  after  full  age,  he  is 
in  a  position,  in  respect  to  the  old  debts,  somewhat  analogous  to 
that  of  an  incoming  partner,  who  assumes  the  old  debts.  It  is  not 
the  same,  because  he  does  not  adopt*  or  assume  the  debts  of  others, 
but  only  confirms  or  leaves  valid  those  debts  of  his  own,  which  he 
might  have  avoided.  We  should  say,  that  this  continuance  in  the 
firm,  and  in  the  business,  after  full  age,  would  amount  to  such 
confirmation  by  presumption  of  law.  But  it  seems  to  be  a  pre- 
sumption which  may  be  rebutted.  At  least  there  is  no  very 
obvious  reason  why  the  partner  may  not,  when  he  comes  of  age, 
distinctly  repudiate  and  annul  all  obligation  or  liability  for  any 
existing  debts,  and  yet  go  on  with  the  firm  and  its  business,  and 
so  become  liable  for  its  future  debts.  But  the  general  principles 
of  the  law  of  infancy  would  not  permit  him  to  claim  his  share  of 

(/)  Vere  v,  A§hhy,  10  B.  &  C.  288.  (g)  Sftltoon  v.  Honaton,  1  Bing.  488. 
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the  joint  funds  of  the  old  partnership,  and  forbid  an  application 
of  it  to  the  debts  of  the  partnership.  Personally  he  may  escape 
all  liability ;  but  when  he  comes  to  demand  his  share  of  the  funds, 
and  would  apply  a  principle  which  permits  him  to  take  his  share 
before  his  majority,  undiminished  by  payment  of  debt,  and  his 
share  afterwards  on  the  footing  of  another  partner,  we  are  quite 
sure  that  he  can  take  no  such  advantage,  from  his  minority,  and 
must  lose  his  share  of  the  profits,  if  he  repudiates  his  liability.  (A) 
If  a  person  or  a  firm  hold  on  lease  real  estate,  it  seems  that  a 
new  partner,  coming  in  after  the  lease,  will  not  be  holden  to  the 
landlord  for  the  rent.  But,  if  he  joins  with  the  old  partners  in  a 
promise  to  the  landlord,  to  pay  an  increase  of  rent  for  a  consider- 
ation, he  will  be  bound  for  this  increase,  although  the  promise  is 
only  oral ;  but  such  collateral  promise  will  not  bind  him  for  the 
rent  originally  payable,  (t)  Whether  the  partnership  be  changed 
by  a  former  partner  withdrawing,  or  a  new  one  coming  in,  it  is  a 
general  rule,  that  those  persons  who  were  partners  when  the  con- 
tract was  formed,  whether  it  was  express  or  implied,  and  they  only, 
can  sue  upon  the  contract,  (u) 


SECTION    IV. 

OF  THE  DEATH  OF  A  PARTNER. 

1.  Dissolution  hy  Death. 

*  488        *  What  was  said  of  the  necessary  dissolution  of  a  partner- 
ship, when  any  change  is  made  in  it,  is  true  of  the  change 
caused  by  the  death  of  a  partner.     Dissolution  follows  immediate- 
ly and  inevitably,  {j )    This  rule  has  been  distinctly  declared  only 

(h)  See  ante,  p  *20,  note  (h).  decease;  otherwise  it  might  fiUl  to  the  lot 

(t)  Hoby  V.  Roebuck,  7  Taunt.  167.  of  an  infant  or  person  not  at  all  fit  to  carry 

(tV)  Cunningham  v.  Munroe,  15  Gray,  It  on.    In  Pearoe  v.  Chamberlain,  2  Ves. 

471 ;  Tay  v.  Ladd,  id.  296.    But  see  Page  Sen.  88,  a  bill  was  brought  by  the  widow 

V.  Wolcott,  id.  586.  and  representative  of  Pearce,  against  the 

(j)  This  question  first  came  up  in  God-  representatives  of  Plummer,  for  liberty 

frey  V.  Browning,  7  March,  1742  (cited  in  to  carry  on  trade  with  the  defendants. 

2  Yes.  Sen.  88),  where  it  was  hdd^  that  Pearce,  the  pUintifTs  intestate,  who  had 

one  copartner  could  not  appoint  a  repre-  been  a  servant  and  brewer  for  Plummer, 

sentative  to  carry  on  the  trade  after  his  was  taken  into  partnership  by  the  latter. 
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of  late  years ;  for  it  was  in  1808,  or  about  that  time,  that  Lord 
Eldon  declared,  in  several  cases,  that  the  death  of  any  one  in  any 
number  of  partners  dissolves  the  partnership.  And  even  tlien 
that  chancellor  put  in  the  qualification,  as  we  mentioned  in  a 
former  section,  that  the  death  of  a  partner  operates  a  dissolution 
of  the  partnership,  unless  provision  is  expressly  made  to  the  con- 
trary (k) 

*We  doubt  very  much  whether  this  qualification  be  *439 
necessary  or  accurate.  For  we  do  not  believe,  that  any 
provisions  made  beforehand,  in  reference  to  the  death  of  a  partner, 
or  any  agreements  or  arrangements  made  subsequently  to  his 
death,  can  prevent  this  dissolution.  We  have,  perhaps,  suf- 
ficiently indicated  our  reasons  for  this  view  in  another  place. 
Here,  we  need  only  add,  that,  as  the  partner  who  has  died  can- 
not by  possibility  continue  a  member  of  the  firm,  so  any  firm  of 
which  he  is  not  a  member,  whether  it  contain  his  executors  or  his 
children,  cannot  be  the  same  firm  as  that  of  which  he  was  a  mem- 
ber, (l)     What  is  inaccurately  called  provision  against  the  dissolu- 

A  proYision  was  made  for  the  continiuuice  firm  by  a  smrivingf  partner,  the  other  sur- 

of  Pearce  in  the  business  in  eyent  of  Plum-  yiving  partners,  under  an  answer  which 

mer's  death.   Piummer  and  Pearce  having  avers  that  the  firm  had  expired  and  was 

both  died,  this  biU  was  brought.     The  dissolved  before  the  note  was  given,  may 

court  held,  that  articles  of  partnership  do  prove  that  the  partnership  had  been  dis- 

not  survive  for  the  benefit  of  executors,  solved  by  the  death  of  one  of  its  members. 

&c.,  without  an  express  provision  for  such  See  Bank  of  N.  Y.  v.  Vanderhorst,  82 

purpose.      See    Crawshaj   v,   Mauie,    1  N.  T.  658,  for  the  effect  of  the  death  of 

Swanst  609,  1  Wils.  Ch.  181 ;   Canfleid  one  partner  on  an  agent  of  the  firm. 
V.  Hard,  6  Conn.  184 ;  Knapp  v.  McBride       {k)    There  are    numerous    authorities 

&  Norman,  7  Ala.  28 ;  Williamson  v.  Wil-  which  hold  to  this  rule ;  the  limitation  or 

son,  1  Bland,  426 ;  Thornton  v.  Dixon,  8  proper  meaning  of  which  is  considered  in 

Brown's  Ch.  200;   Gillespie  t;.  Hamilton,  the    text,   and   in    the   preceding   note 

8  Madd.  251 ;  Crosbie  v.  Guion,  28  Beav.  Scholefieid  v.  Eichelberger,  7  Pet.  686 

518.    Lord  Eldon,  in  Vulliamy  v.  Noble,  Burwell  v.  Mandeville's  Executor,  2  How 

8  Meriy.  614,  says :  "  I  conceive  that  the  ard,  660 ;  Kershaw  v.  Matthews,  2  Russ 

death  of  a  partner,  of  itself,  works  a  disso-  62;  Gratz  r.  Bayard,  11  Serg.  &  R.  41 

lution  of  the  partnership."    And  see  Dyer  Warner  v,  Cunningham,  8  Dow,  76 ;  Bal 

V.  Clark,  5  Met  576 ;  Washburn  v.  Good-  main  v.  Shore,  9  Yes.  606. 
man,  17  Pick.  619;  Griswold  v.  Wadding-       (/)  Marlett  v.  Jackman,  8  Allen,  290, 

ton,  15  Johns.  82;  Jones  v.  McMichael,  12  cited  in  note  (j),  to  p  *488.    And  see  the 

Rich.  Law  (So.  Car.),  176.    In  a  late  case,  authorities  cited  in  preceding  note.    And 

Marlett  v.  Jackman,  8  Allen,  290,  the  gen-  see  Humphries  v.  McCraw,  6  Ark.  66. 

eral  propositions  in  the  text  are  supported.  "  The  death  or  withdrawal  of  one  member 

And  it  was  held,  that  in  an  action  on  a  of  the  firm  is  always  a  dissolution  of  the 

promissory  note  giyen  in  the  name  of  a  entire  partnership."    And  Sayage  v.  Put- 
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tioQ  of  the  partnership,  is  an  agreement  that,  if  either  party  dies, 
his  property  shall  remain  in  the  firm  and  in  the  business,  or  that 
his  executors  shall  carry  on  the  business,  for  the  benefit  of  his 
children,  or  that  his  children,  or  some  one  of  them,  or  some  other 
person  shall,  immediately  on  his  death,  take  his  place  in  the  firm, 
and  become  partner  in  his  stead.  All  these  agreements  and  ar- 
rangements, and  all  that  can  be  made  for  a  similar  purpose,  are,  in 
fact,  only  bargains  for  the  creation  of  a  new  partnership  when  the 
old  one  ceases  to  exist.  And  so,  too,  all  arrangements  or  contracts, 
which  may  be  made  between  the  surviving  partners  and  the  repre- 
sentatives or  appointee  of  the  deceased,  have  for  their  effect  only  the 
formation  of  a  new  partnership,  which,  upon  some  terms  or  other, 
takes  the  stock,  and  carries  on  the  business  of  the  old  one.  And, 
in  the  consideration  of  the  questions  which  arise  under  such  pro- 
visions and  arrangements,  we  shall  reach  more  accurate  conclusions 
if  we  keep  this  principle  in  mind. 

2.   Of  the  Powers  and  Interests  of  the  Surviving  Partners. 

*  440  *  There  is  not  in  partnership  the  same  survivorship  as  in 
joint  tenancy  ;  but  there  is  a  survivorship  which  is  peculiar 
to  partnership.  The  death  of  a  partner  invests  the  surviving  part- 
ners with  the  exclusive  right  of  possession  and  management  of  the 
whole  partnership  property  and  business ;  but  only  for  the  purpose 
of  selling  and  closing  the  same,  (m)    It  is  not  uncommon  for 

nam,  82  Barbour  (S.  C),  426 :  "  The  ordi-  495 ;  Ex  parte  WilUami,  11  Yea.  6 ;  Feten 
nary  eflfect  of  the  death  of  one  of  the  v.  Davis,  7  Mass.  266 ;  Evans  v.  Evans,  9 
members  of  a  partnership  is  to  work  its  Paige,  178;  Djer  v.  Clark,  6  Met  562; 
dissolution.  The  partnership  is  ended.  Gleaaon  v.  White,  84  Cal.  268 ;  Miller  p. 
The  connection  has  been  dissolved,  and  Jones,  89  Bl.  54 ;  Remick  v.  Emiz,  41  BL 
the  future  relations  of  the  surviving  parties  848 ;  in  tiiis  case  rules  for  the  settlement 
to  each  other  must  be  determined  by  some  of  the  partnership  Ainds  and  aocounU  are 
new  agreement  between  them,  or  by  the  given ;  Loeschigk  v.  Hatfield,  6  Robt  26 ; 
results  which  the  law  pronounces  upon  Crawshay  v,  Collins,  16  Yes.  226.  In  this 
their  acts  and  proceedings  when  no  new  last  case.  Lord  Eldon  says:  "  There  may 
agreement  is  in  &ct  made."  See,  also,  be  a  partnership  where,  whether  the  par- 
Bank  of  Mobile  v.  Andrews,  2  Sneed,  ties  have  agreed  for  the  determination  of  it 
685;  Knowiton  v.  Reed,  88  Maine,  246;  at  a  particuUr  period,  or  not^  engagements 
Laughlin  v,  Loreng's  Adm.,  48  Penn.  must,  ftom  the  nature  of  it,  be  contracted, 
275.  which  cannot  be  fiilfiUed  during  the  ezist- 
(m)  Loeschigk  V.Addison,  19  Abb.  Prac.  ence  of  the  partnership;  and  the  conse- 
B.  169 ;  Crawshay  v.  Maule,  1  Swanst.  quenoe  is,  that,  for  the  purpose  of  making 
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articles  of  copartnership  to  provide  how  the  surviving  partner  or 
partners  shall  conduct  or  close  up  the  business ;  and  these  pro- 
visions must  be  regarded,  {mm)  If  a  partner  absconds,  his  co- 
partner may  take  exclusive  possession  of  the  property  of  the  firm, 
for  the  benefit  of  the  firm,  and  it  has  been  held,  that  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  property  of  the  abscond- 
ing partner,  does  not  divest  the  partner  remaining  of  his  right  to 
the  partnership  property,  {mmm)  The  survivors  and  the  represent- 
atives of  the  deceased  are  said  to  become  tenants  in  common  of 
the  partnersliip  property  ;  and  they  are  so,  in  fact,  and  survivors 
are  tenants  in  common  as  to  each  other ;  for  they  are  not  partners 
together  after  the  death  of  any  one  partner,  unless  they  become  so 
by  the  creation  of  a  new  firm.  But  this  they  may  make  by  words, 
or  silently  by  their  acts  and  understanding ;  for  they  may  go  on  in 
their  business  without  a  word  to  the  public  or  to  each  other,  in 
such  a  way  as  to  indicate  clearly  that'  they  are  partners.  But,  as 
to  the  survivors  of  the  old  firm,  they  are  only  tenants  in 
common  *  with  each  other,  and  with  the  representatives  of  *  441 
the  deceased,  until  this  new  firm  is  created.  Sometimes 
the  deceased  partner,  by  his  will,  gives  to  his  surviving  partner 
power  to  carry  on  the  business,  for  a  certain  time,  retaining  the 
interest  of  the  deceased  in  the  funds  of  the  partnership.  In  this 
case  the  surviving  partner  may  do  so,  complying  with  the  condi- 

good  those  engagements  with  third  persons,  without  a  contract  for  it  with  the  testator, 
it  must  continue ;  and  then  instead  of  be-  The  executor  has  a  right  to  have  the  value 
ing,  as  it  was,  a  general  partnership,  it  is  ascertained,  in  the  way  in  which  it  ifi  best 
A  general  partnership  determined  except  ascertained,  by  sale."  If  this  authority 
as  it  subsists  for  the  purpose  only  of  wind-  of  a  partner,  which  continues  after  a  disso- 
ing  up  the  concerns.  Another  mode  of  lution,  ibr  all  purposes  of  winding  up,  be 
determination  is,  not  by  eifluzion  of  time,  unduly  exercised,  the  remedy  is  by  apply- 
but  by  the  death  of  one  partner ;  in  which  ing  to  the  court  for  the  appointment  of  a 
case  the  law  says,  that  the  property  sur^  receiver.  Bntchart  v.  Dresser,  4  De  Gex, 
vivos  to  the  others.  It  survives,  as  to  the  M.  &  G.,  542.  See  Allen  v.  Hill,  16  Cal. 
legal  title,  in  many  cases ;  but  not  as  to  118 ;  McEowen  v.  McGuire,  16  La.  Ann. 
the  beneflcial  interest  The  question,  then,  687 ;  Roys  v.  Vilas,  IS  Wis.  169.  But  see 
is,  whether  the  surviving  partners,  instead  Skipworth  v.  Lea,  16  La.  Ann.  247.  The 
&t  settling  the  account  and  agreeing  with  personal  note  of  the  survivor,  for  the  firm's 
the  executor  as  to  the  terms  upon  which  debt,  is  not  a  satisfiiction  of  the  debt,  ez- 
his  beneflcial  interest  in  the  stock  is  still  cept  by  special  agreement  of  the  parties, 
to  be  continned,  subject  still  to  the  possible  Leach  v.  Church,  16  Ohio.  169. 
loss,  can  take  the  whole  proper^,  do  what  (mm)  Suydam  v.  Owen,  14  Gray,  195. 
they  please,  and  compel  the  executor  to  {mmm)  Hammill  v.  Hammil,  27  Md. 
take  the  calculated  value.    That  cannot  be  679. 
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tions  and  directions  of  the  will ;  but  with  no  right  generally  to 
charge  a  compensation  for  his  services,  unless  there  was  some 
agreement  with  the  deceased  partner,  or  some  direction  in  his  will 
to  that  effect,  (nn)  It  has,  however,  been  hdd^  that  equity  may 
make  some  allowance  to  a  surviving  partner,  (nni) 

A  distinction  has  been  taken  of  this  sort :  It  is  said,  that  the 
representatives  of  the  deceased  are  tenants,  in  common  with  the 
survivors,  as  to  all  things  in  possession,  but  not  as  to  choses  in 
action ;  for  these  the  survivors  alone  have  the  power  and  duty  to 
hold,  and  collect  the  proceeds,  and  apply  them  to  the  debts  of  the 
firm,  and  are  trustees  for  all  concerned  in  the  balance,  (nnn)  We 
apprehend,  however,  that  this  distinction  is  not  necessary,  even  if 
it  be  maintainable,  (o)  The  tenancy  in  common  exists  as  to  all 
the  effects  of  the  partnership,  only  as  to  the  property^  and  not  as 
to  the  poMession.  The  survivors  have  possession,  and  keep  posses- 
sion of  every  thing.  Until  a  settlement,  the  representatives  of  the 
deceased  cannot  claim  or  take  any  one  chattel,  or  any  portion  of 
the  merchandise.  ( j?)  The  survivors  are,  from  the  death,  trustees 
for  all  concerned  in  the  partnership;  for  the  representatives  of 
the   deceased,  for   the  creditors  of   the    firm,    and    for    ihem- 

{nn)  Tillotson  v.  Tillotson,  84  Conn.  836.  the  partners,  jet  it  is  held  subject  to  a 
(ftm)  See /NMf,  p.  *  448.  trust  arising  by  implication  of  Uw,  by 
(nnn)  Story  on  Part,  §  846.  which  it  is  liable  to  be  sold  and  the  pro- 
(o)  A  surviving  partner  has  a  right  to  ceeds  brought  into  the  partnership  fund,  so 
collect  all  debts  due  to  the  firm  and  to  sell  far  as  is  necessary  to  pay  the  debts  of  the 
the  property.  His  responsibility  to  the  firm ;  and  neither  the  widow  nor  the  heirs 
representatives  of  the  deceased  partner  of  a  deceased  partner  can  claim  any  bene- 
exists  only  after  the  partnership  affiiirs  are  flcial  interest  in  such  estate  until  the  daims 
settled.  Having  the  right  to  collect  and  of  the  creditors  of  the  firm  are  first  satis- 
dispose  of  the  property,  he  has  the  power,  fied.  Bumside  r.  Merrick,  4  Met.  587. 
for  that  purpose,  of  assigning  any  chose  in  An&  upon  the  dissolution  of  the  partner- 
action  belonging  to  the  estate.  Pinckney  ship,  by  the  death  of  one  of  the  partners, 
V.  Wallace,  1  Abb.  Prac.  R.  82.  And  see  the  survivor  has  an  equitable  lien  on  such 
Hoys  V.  Vilas,  18  Wis.  169.  real  estate  £6r  his  indemnity  against  the 
(p)  Real  estate,  purchased  by  partners,  debts  of  the  firm  and  for  securing  the  bal- 
for  the  partnership  business  and  with  the  ance  that  may  be  due  to  him  from  the 
partnership  ftinds,  though  conveyed  to  deceased  partner  on  settlement  of  the  parl- 
them  by  such  a  deed  as,  in  case  of  other  nership  accounts  between  them ;  and  the 
parties,  would  make  them  tenants  in  com-  widow  and  heirs  of  such  deceased  partzier 
mon,  is  considered,  in  equity,  as  part  of  have  no  beneficial  interest  in  such  real 
the  partnership  stock,  and  is  to  be  applied,  estate,  nor  in  the  rent  received  therefrom 
if  necessary,  towards  payment  of  the  port-  after  his  death,  until  the  surviving  part- 
nership debts.  Though  such  estate  is  con-  ner  is  so  indemnified.  Dyer  v.  Claik,  5 
sidered,  at  law,  as  the  several  property  of  Met  662.    See  ante,  c  11,  §  4. 
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selves.  (;)  Their  trust  is  to  wind  up  the  concern,  in  the 
♦best  manner  for  all  interested,  and,  therefore,  without  *442 
unnecessary  delay;  and  their  powers  are  such  as  enable 
them  most  effectually  to  execute  that  trust.  Nor  do  we  know  any 
difference,  in  this  respect,  as  to  the  choses  in  possession  and  those 
in  action.  After  a  final  settlement,  questions  may  arise  as  to  the 
disposition  of  the  resulting  property,  as  whether  it  shall  be  divided 
or  sold,  or  taken  by  one  or  another,  and  on  what  terms  ;  and  these 
questions  we  shall,  in  another  chapter,  consider ;  saying  now  only, 
that  we  perceive  no  difference  in  principle  between  the  two  kinds 
of  property. 

The  surviving  partners  are  held  strictly  as  trustees ;  and  their 
conduct,  in  discharging  their  trust,  is  carefully  looked  after  by 
courts  of  equity,  (r)  Thus,  like  other  trustees,  they  cannot  sell 
the.  property  of  the  firm  and  buy  it  themselves,  nor,  as  the  con- 
verse of  this,  can  they  buy  from  themselves  property  for  the 
firm.  («)  Their  trust  being  to  wind  up  the  concern,  their  powers 
are  commensurate  with  the  trust.    Hence,  they  may  collect,  com- 

{q)  Case  v,  Abeel,  1  Piuge,  898 ;  Lake  nenhip  effects ;  but  in  equity  he  is  con- 
V.  Gibson,  1  £q.  Ca.  Ab.  290,  afSrmed  in  Bidered  merely  as  a  trustee  to  pay  the 
8  P.  Wms.  168 ;  Jefibrys  v.  Small,  1  Vem.  partnership  debts  and  dispose  of  the  effects 
217;  Elliot  V.  Brown,  cited  in  Jackson  v.  ofthe  concern  for  the  benefit  of  himself  and 
Jackson,  9  Yes.  597 ;  Lyster  v.  DoUand,  1  the  estate  of  his  deceased  partner.  He  can- 
Yes.  Jr.  484,  485,  per  Lord  Thuriow ;  not  therefore,  be  permitted  to  make  any 
York  o.  Eaton,  2  Freem.  28;  Booth  v.  gain  or  profit  by  the  use  of  the  partnership 
Parks,  1  MoUoy ,  465 ;  Sigoumey  t;.  Munn,  fUnds  and  effects  for  his  own  exclusive 

7  Conn.  11.    And  see  Egberts  v.  Wood,  benefit."     And  see  Ogden  v.  Astor,   4 

8  Paige,  517 ;  Ketchum  v.  Dnrkee,  1  Barb.  Sandf.  811. 

Ch.  480 ;  Whiteright  v.  Stimpson,  2  Barb.  (s)  But  equity  will  not  interfere  and  de- 
(S.  C.)  879 ;  Innes  v.  Lansing,  1  Paige,  prive  the  surviving  partner  of  the  right  of 
588 ;  Campbell  v.  Mullet,  2  Swanst.  574 ;  closing  up  the  concern,  by  appointing  a 
West  V,  Skip,  1  Yes.  287,  445 ;  Ex  parte  receiver,  if  he  is  responsible  and  acts  in 
Buffin,  6  Yes.  126, 128 ;  Wood  v.  Dummer,  good  faith.  So  held,  where  the  survivor 
8  Mason,  812 ;  Murry  v.  Murry,  5  Johns,  resided  in  England,  but  was  engaged  in 
Ch.  60;  Taylor  v.  Fields,  4  Yes.  896;  closing  up  the  afiairs  of  the  firm,  by  a 
Tonng  V.  Keigbley,  15  Yes.  557.  And  competent  agent,  with  all  reasonable  dill- 
see  Marlett  v,  Jackman,  8  Allen,  287.  gence.  Evans  v,  Evans,  9  Paige,  178 ; 
(r)  Phillips  V.  Ackerson,  2  Bro.Ch.  272;  Jacquin  v,  Buisson,  11  How.  Prac.  885. 
Hartz  V,  Schrader,  8  Yes.  817 ;  Est  wick  v.  Nor  in  closing  up  the  affiurs  of  the  firm,  is 
Conningsby,  1  Yem.  118;  Burden  v.  Bur-  there  any  such  principle  in  equity,  that 
den,  1  Yes.  &  B.  170;  Ames  v.  Downing,  surviving  partners  cannot  become  pur- 
1  Bradf.  821 ;  Washburn  v.  Goodman,  17  chasers,  ttom  the  representatives,  of  the 
Pick.  519 ;  Case  v.  Abeel,  1  Paige,  898,  share  of  deceased  partner.  Chambers  v. 
per  Walworth,  Chancellor:  '<The  surviv-  Howell,  11  Beav.  6, 12  Jur.  906. 
log  partner  has  the  legal  right  to  the  part- 
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promise,  or  otherwise  arrange  all  the  debts  of  the  firm ;  and  their 
receipts,  payments,  and  doings  generally,  in  this  behalf,  are  valid, 
if  honest,  and  within  the  fair  scope  and  purpose  of  the  trust. 
And  if  there  be  negligence,  delay,  misconduct,  or  gross  mistake, 

equity  will  interfere,  and  give  the  proper  relief. 
*443  *It  is  said  that  the  surviving  partners  are  trustees,  in 
part,  for  themselves.  But  while,  as  trustees,  they  have  all 
power  and  possession,  they  stand  as  cestui  que  trusts  on  the  same 
footing  as  the  others.  Or  rather,  must  postpone  themselves  to  the 
creditors  of  the  firm,  and  only  as  to  what  is  left  after  the  creditors 
are  paid  do  they  come  in  on  equal  terms  with  the  representatives 
of  the  deceased,  and  with  each  other.  And,  if  there  is  not  enough 
to  pay  the  debts  in  full,  then,  all  being  equally  liable,  they  must 
do  nothing  to  disturb  or  prevent  this  equality,  (t) 

The  survivors  are  not  bound  to  continue  the  business  at  all,  and 
would  probably  be  permitted  to  wind  it  up  quite  abruptly,  if  they 
chose  not  to  engage  in  new  transactions  for  the  firm,  or  even  con- 
tinue old  ones,  although  the  new  or  the  old  seemed  to  promise  a 
much  better  winding  up  at  the  close.  And,  moreover,  if  the  trus- 
tees choose  to  continue  the  property  in  trade,  or  to  go  on  in  business 
under  the  credit  and  risking  the  efiects  of  the  firm,  not  only  will 
equity  i^estrain  them  doing  so,  if  injunction  be  desired  by  the  rep- 
resentatives of  the  deceased,  but  if,  by  such  new  business,  profit  is 
made,  the  survivors  will  be  bound  to  account  for  this  profit  as  bo- 
longing  to  the  firm,  (u)  And  if  no  profit,  or  even  a  loss  is  made, 
they  must  be  charged  with  interest  on  the  funds  they  use,  and  the 
whole  loss  will  be  theirs,  (t?)  It  seemSy  however,  that  if  the  sur- 
vivors carry  the  business  on,  and  make  a  profit  which  is  credited 
to  the  firm,  they  may  be  allowed  some  compensation  for  their  ser- 
vices, unless  the  articles  of  agreement  provide  otherwise,  (tr) 

(t)  See  cases  dted  in  previoas  notes  mond  v.  Douglas,  5  Ves.  689 ;  Brown  v. 

to  this  section.     See  Saying  and  Loan  De  Tastet,  Jacob,  284,  292 ;  Heathcote  r. 

Society  v.  Gibb,  21   Cal.  696,  limiting  Hulme,  1  Jac.  &  W.  122. 

the  liability  of  the  surriring  partner,  id.  (v)  Simpson  v,  Feltz,  1  McCord  Ch. 

496.  218 ;  Goddard  i;.  Bulow,  1  Nott  &  McCord, 

(u)  Waring  v.  Cram,  1  Pars.  Sel.  Eq.  46;  Honore  v,  Colmesnil,  7  Dana,  201; 

Cas.  622  ;   Washburn   v.  Goodman,    17  Moon  v.  Story,  8  Dana,  288  ;  and  cases  in 

Pick.  619;  Ogden  v.  Astor,  4  Sandf.  811;  preyious  note. 

Booth  V.  Parks,  1  Molloy,  466 ;  Crawshay  (to)  See  Collyer  on  Part,  §  828 ;  and 

V.  Collins,  16  Yes.  218,  2  Russ.  826  ;  see  Cook  v.  Collingridge,  Jac.  607 ;  Burden 

Brown  r.  Idtton,  1  P.  Wms.  224;  Ham-  v.  Burden,  1  Yes.  &  B.  170;  Stocken  v. 
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And  a  surviving  partner  may  be  allowed  for  bis  time  and  expenses, 
under  especial  circumstances  justifying  sucb  a  claim,  (ww) 
Tbe  survivors   do   not,  bowever,  bear  more  tban  *tbeir    *444 
sbare  of  losses  resulting  after  tbe  deatb  of  tbe  deceased, 
from  transactions  entered  upon  before,  and  only  carried  to  com- 
pletion by  tbe  survivors. 

If  tbe  survivor  or  survivors  carry  on  tbe  business,  tbey  may 
sometimes  realize  great  advantages  and  large  profits  from  tbe  fact 
tbat  tbe  business  was  so  well  establisbed  during  tbe  lifetime  of  tbe 
deceased.  And  tben  tbe  question  may  come,  wbetber  tbe  court 
will  require  tbem  to  make  an  allowance  to  tbe  representatives  of 
tbe  deceased  for  tbeir  profit.  Tbe  question,  in  fact,  amounts  to 
tbis :  Is  the  good-will  of  tbe  concern  so  far  partnership  property 
tbat,  if  tbe  survivors  retain  it,  tbey  must  allow  for  it  ?  There  is 
but  little  adjudication  on  tbis  subject,  but  that  little  loads  to  the 
conclusion  tbat  tbe  good-will  goes  to  tbe  survivors,  without  pay- 
ment or  allowance  on  tbeir  part.  There  are  some  difficulties, 
bowever,  attending  this  view.  Tbe  stock  of  goods,  the  lease,  or 
tbe  right  or  expectancy  of  remaining  on  the  premises,  all  belong 
to  tbe  firm.  If  the  merchandise,  if  sold  in  connection  with  the 
lease  and  right,  will  bring  much  more  money  than  if  sold  other- 
wise, should  it  not  be  sold  in  this  way  ;  and  if  the  survivors  buy 
it,  or  take  it,  or  keep  it,  should  they  not,  in  some  form,  allow  for  it 
the  price  it  would  bring  if  others  bought  it  as  tbey  buy  it  ?  So 
much  of  tbe  good-will,  —  the  meaning  of  which  word  is  not  very 
exactly  defined, —  as  attaches  merely  to  the  goods  and  the  place, 
and  tbe  existing  contracts,  belongs,  we  should  say,  to  all  alike ; 
but  so  much  of  it  as  is  personal,  and  originates  in  tlie  way  of 
carrying  on  the  business,  and  might  go  with  the  survivors  where- 
ever  they  engage  in  tbe  same  business,  this  belongs  to  them  ex- 
clusively, (x) 

Dawson,  6  Bear.  871.     But  see,  also,  promised  or  implied.     Such  a  claim  is 

contra,  Ames  v.  Downing^,  1  Bradf.  821,  iu  new  to  me,  and  I  am  not  aware  that  it 

which  the  Surrogate  says :  **  Nor  can  Mr.  is  supported  by  precedent  or  authority." 

Hicks  charge  commissions,  as  surviying  Beatty  t7.  Wray,  19   Penn.   State,  616; 

partner,  for  the  collection  of  the  debts.  Brown  v.  McFarland's  Ex.,  41  id.  129. 

His  legal  duty  was  to  coUect  the  assets  (ww)  Newell  v.  Humphrey,  87  Vt.  266 ; 

and  wind  up  the  business  of  the  firm ;  a  (x)  An  examination  of  the  authorities 

duty  the  law  imposes  on  him  as  an  incident  will  show  considerable  conflict  on  these 

to  the  contract  of  partnership,  and  for  the  questions.    Crawshay  v,  Collins,  16  Yes. 

performance  of  which  no  remuneration  is  218, 227 ;  Crutwell  v.  Lye;  17  Yes.  886. 
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*  445       *  It  has  sometimes  been  supposed  that  the  surviving  part- 
ners have  a  right  to  take  all  the  effects  and  merchandise 

Farr  v.  Pearce,  8  Madd.  74;  Lewis  v,  firm.  It  varies  almost  in  ererj  case, 
Langdon,  7  Swinb.  421 ;  Willett  v.  Blan-  but  it  is  a  matter  distinctly  appred&Ue, 
fordi  1  Hare,  258,  271.  Held,  in  Williams  which  may  be  presenred  (at  least  to  some 
V.  Wilson,  4  Sandf.  Ch.  879,  that  the  good-  extent),  if  the  business  be  sold  as  a  going 
will  of  a  business,  built  up  by  a  copartner-  concern,  but  which  is  whoUy  lost  if  the 
ship,  is  an  important  and  valuable  interest,  concern  is  wound  up,  its  liabilities  dis- 
which  the  law  recognizes  and  will  protect;  charged,  and  its  assets  got  in  and  dia- 
and  in  Dougherty  v.  Van  Nostrand,  1  tributed.  I  am  of  opinion,  then,  that 
Hoff.  Ch.  68,  that,  upon  a  dissolution,  it  both  on  principle,  on  the  authority  of  the 
must  be  sold,  and  that  it  does  not  survive,  decided  cases,  and  on  the  ordinary  rules 
In  Holden's  Admr.  v.  McMakin,  1  Pars,  of  common  sense,  I  must,  whenever  there 
Sel.  Eq.  Cas.  270,  it  was  held,  that  the  is  a  reputation  and  connection  in  baaineeB, 
good-will  (consisting  of  the  subscription  constituting  good-will,  treat  that  as  part  of 
list,  &c.)  of  a  newspaper  is  partpership  the  assets  of  the  concern."  But  this 
property,  and,  when  one  of  the  partners  opinion  may  be  regarded,  to  some  eztenty 
dies,  it  does  not  survive  to  the  surviving  obiter,  as  the  case  really  holds  that,  as  &ere 
partner,  but  is  to  be  sold,  with  the  presses,  was  an  express  agreement  in  the  articlea 
types,  and  mechanical  appliances  of  the  that  the  good-will  should  belong  to  the 
establishment  In  a  late  case,  Wedder-  surviving  partner,  the  plaintifl&  were  not 
bum  V.  Wedderbum,  22  Beav.  104,  the  entitled  to  participate  in  the  profits  so  &r 
Master  of  the  Rolls,  in  delivering  judg-  as  those  profits  were  attributable  to  the 
nient,  says :  "  The  good-will  of  a  trade,  good-will  and  connection  in  trade  of  the 
although  inseparable  from  the  business,  is  old  ;  firm.  And,  indeed,  the  case  itself 
an  appreciable  part  of  the  assets  of  a  con-  was  finally  settled  by  a  compromise.  See 
cern,  both  in  fact  and  in  the  estimation  of  Airther,  on  this  question,  Hammond  v. 
a  Court  of  Equity.  Accordingly,  in  re-  Douglas,  6  Yes.  589;  Farr  v,  Pearoe,  8 
ported  cases.  Lord  Eldon  held,  that  a  share  Madd.  74  ;  Chippendale  v.  Tomiinsoiiy 
of  it  properly  and  as  of  right  belonged  to  Cooke's  Bankr.  L.  431 ;  Silk  v,  Osbora, 
the  estate  of  the  deceased  partner.  It  1  Esp.  140 ;  Coslake  v.  Till,  1  Russ.  876 ; 
does  not  survive  to  the  remaining  part-  Kennedy  v.  Lee,  8  Meriv.  441,452;  Web- 
ners,  unless  by  express  agreement ;  but  ster  p.  Webster,  8  Swanst  490,  n. ;  Ear- 
it  may  by  agreement,  as  it  may  be  agreed  rison  v.  Gardner,  2  Madd.  198 ;  Butler  v. 
that  any  particular  portion  of  tlie  partner-  Burleson,  16  Vt.  176.  In  Lewis  v.  I^mg- 
ship  assets  shall  so  survive.  Good-will  don,  7  Sim.  421,  it  was  contended,  that 
manifestly  forms  a  portion  of  the  subject-  the  right  to  use  the  designation  of  a  part- 
matter  which  produces  the  profits  (which  nership  ranges  itself  under  the  head  of 
constitutes  partnership  property),  and  good- will,  and  that  good- will  survives — 
which  is  to  be  divided  between  the  sur-  the  personal  representatives  of  the  de- 
viving  partners  and  the  estate  of  the  de-  ceased  partner  having  nothing  to  do  with 
ceased  partner,  according  to  the  terms  of  it.  The  Vioe-Chancellor,  Sir  S.  Shadwell, 
the  contract,  and  when  that  is  silent,  in  sustaining  this  position,  said:  "The 
according  to  their  shares  in  the  concern,  question,  in  this  case,  depends  on  the  rig^t. 
There  is  considerable  difficulty  in  defin-  in  the  surviving  partner,  to  cany  on  the 
ing,  accurately,  what  is  included  imder  business  under  the  name  of  the  partner- 
tbis  term  good-will;  it  seems  to  be  that  ship.  Lord  Eldon,  certainly,  has  expressed 
species  of  connection- in  trade  which  in-  a  doubt,  in  the  case  of  Crawshay  v.  Col- 
duces  customers  to  deal  with  a  particuhir  lins  (15  Ves.  227),  upon  what  haa  been 
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(after  the  *  debts  are  paid  or  secured)  at  a  valuation.  *446 
And  undoubtedly  there  may  be  cases  in  which  this  would  be 
a  just  and  beneficial  mode  of  settlement,  and  the  court  would  there- 
fore permit  or  order  it.  But  it  must  be  clear  that  they  have  no 
such  right.  Indeed,  the  right  on  this  point  is  on  the  other  side ; 
for  it  would  seem,  both  from  the  reason  of  the  case  and  on  the 
authorities,  that  the  representatives  of  the  deceased  have  a  right  to 
require  a  sale  of  the  effects,  as  the  only  certain  way  of  ascertaining 
their  value  and  making  a  fair  division.  But  this  again,  although  a 
rule,  cannot  be  deemed  a  universal  rule,  for  equity  may  find  in 
particular  circumstances  good  reason  for  not  decreeing  a  sale, 
although  it  must  be  admitted  that  it  strongly  inclines  to  that  mode 
of  settlement,  as,  on  the  whole,  the  fairest  and  the  safest,  (y) 

understood  as  the  proposition  laid  down  g^ood-will,  as  it  is  called,  may  be  sold? 
by  Lord  Rosslyn,  in  the  case  of  Ham-  It  is  plain  that,  unless  there  is  such  a 
mond  V.  Douglas  (5  Ves.  689).  It  is  true,  power  in  this  court,  it  must  be  in  the 
that  the  question  might  have  been,  to  a  discretion  of  the  surviving  partner  to  de- 
certain  degree,  whether,  having  regard  to  termine  what  shall  be  done  with  the  good- 
what  had  taken  place,  the  money  should  will;  and,  if  that  is  the  case,  it  must  be  his 
be  considered  to  belong  to  one  party  rather  property.  I  cannot  but  thmk,  when  two 
than  to  another ;  and  it  is,  also,  observable,  partners  carry  on  a  business  in  partnership 
that  Lord  Eldon  might  have  been  throw-  together  under  a  given  name,  that,  during 
ing  out  his  observations  with  reference  to  the  partnership,  it  is  the  joint  right  of  them 
a  supposed  connection  between  the  place  both  to  carry  on  business  under  that  name, 
where  the  business  was  carried  on  and  the  and  that,  upon  the  death  of  one  of  them,' 
good-will.  But  it  occurs  to  me  that,  if  the  the  right  which  they  before  had  jointly  be- 
good-wiU  is  to  be  considered  as  a  salable  comes  the  separate  right  of  the  survivor." 
article  which  belongs  to  the  partnership.  It  was  accordmgly  kdd,  that  as  the  plaintiff 
then  this  consequence  must  follow,  namely,  in  this  case,  had  never  abandoned  the 
that  the  surviving  partner  must  be  under  right  which  accrued  to  him  on  the  death 
an  obligation  to  carry  on  the  trade  for  of  his  partner,  an  iig  unction  would  be 
some  time  after  his  partner's  death,  in  granted  to  restrain  the  defendant,  who 
order  that  the  thing  which  is  said  to  be  was  executor  of  the  deceased  partner, 
salable  may  be  preserved  until  it  can  be  firom  using  the  partnership  name  in  carry- 
sold.  If  a  partnership  were  carried  on  ing  on  his  business.  See  Wade  v.  Jenkins, 
between  A.  and  B.,  under  the  name  of  2  Giffard,  609.  See  ante,  ch.  7,  sect.  8, 
Smith  &  Co.,  and  the  surviving  partner  subs.  2,  where  the  Qood-Will  is  treated  of. 
chose  to  discontinue  the  business,  and  to  (y)  Crawshay  v,  Maule,  1  Swanst.  496, 
write  to  the  customers  and  say,  that  his  628 ;  Featherstonhaugh  v.  Fenwick,  17 
partner  was  dead,  and  that  the  business  Ves.  298 ;  Cool^  v.  CoUingridge,  Jac.  607 ; 
was  at  an  end,  the  effect  would  be,  that  Simmons  v,  Leonard,  8  Hare,  681.  In 
that  whicli  is  said  to  be  salable  would  winding  up  the  concerns  of  a  partnership, 
cease  to  exist.  Now,  what  power  is  there  after  a  dissolution,  one  partner  cannot 
in  a  court  of  equity  to  compel  a  partner  to  take  the  partnership  stock  at  a  valuation, 
cany  on  a  trade  after  the  death  of  his  co-  but  its  value  must  be  ascertained  by  the 
partner,  merely  that,  at  a  future  time,  the  conversion  of  it  into  money.    Sigouraey 
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That  the  representatives  of  the  deceased  may  have  an  account 
taken,  or  rather,  that  their  right  in  this  respect  is  as  com* 
*  447    plete  as  *  the  right  of  the  deceased  while  he  lived  and  was  a 
partner,  seems  to  be  certain,  (z) 
At  law,  the  creditors  of  the  firm  must  bring  their  actions  against 
the  surviving  partners  only,  who  of  course,  charge  what  pay- 
ments they  are  obliged  to  make,  in  account  with  the  estate  of  the 
deceased.     On  the  other  hand,  the  survivors  alone  bring  any  action 
to  collect  a  partnership  debt,  in  their  own  names.    At  common 
law,  the  executor  or  administrator   of  the  deceased   cannot  be 
joined ;  and  the  executors  or  administrators  of  the  last  survivor, 
sue  alone,  without  joining  the  representatives  of  the  first  or  of 
any  later  deceased,  (a) 

V.  Munn.  7  Conn.  11 ;  Erans  v.  Eyans,  9  ship  and  the  deceased  partner,  and  the 

Paige,  178 ;  Doagherty  v.  Van  Nostrand,  conduct  of  the  parties  after  his  death. 

1  Hoff.  Ch.  68;   Conwell  v.  Sandidge,  8  And  see  Stoughton  v.  Ljnch,  1  Johns. 

Dana,  278.      See,  also,  on  this  subject,  Ch.  469;   Brown  v.  Litton,  1  P.  Wms. 

Mifflin  V.  Smith,  17  Serg.  &   R.  165;  140;  Ilammond  v.  Douglas,  5  Ves.  689; 

Bradley  v.  Chamberlin,  16  Vt.  618 ;  U.  S.  Brown  v.  Vidler,  15  id.  223 ;   Brown  o. 

Bank  r.  Binney,  5  Mason,  185 ;  Dickinson  De  Tastet,  Jac.  284 ;  Fearns  v.  Young,  9 

V.  Bold,  8  Desaus.  601 ;  Wilson  v,  Qreen-  Ves.  649. 

wood,  1  Swanst.  471 ;  Leach  v.  Leach,  18       (a)  Barney  r.  Smith,  4  Hanis  &  J.  485; 

Pick.  75 ;  Fereday  v.  Wightwick,  1  Tam-  Murray  v.  Mumfbrd,  6  Cowen,  441 ;  Daris 

lyn,  261 ;  Rigden  v.  Pierce,  6  Madd.  858 ;  v.  Church,  1  Watts  &  S.  240;   Clark  v. 

Pierce  v.  Trigg,  10  Leigh,  406.  House,  28  Me.  560;  Peters  v.  Daris,  7 

(z)  Waring  v.  Cram,  1  Pars.  Sel.  Eq.  Mass.  257;    Wallace  v.  Fitzsimmons,  1 

Cas.522;  Washburn  i7.  Goodman,  17  Pick.  Dall.  248;   McCarty  v.  Nixon,  2  id.  65i, 

519;  Ogden  v.  Astor,  4  Sandf.  S.  C.  811.  note;  Smyth  v.  Hawthorn,  8  Rawle,  855; 

In  Scott  V.  Milne,  5  Beav.  215,  the  court  Yale  r.  Eames,  1  Met.  487 ;    Beach  v. 

refused  to  open  accounts,  though  of  a  gen-  Hay  ward,  10  Ohio,  455.    In  Louisiana^ 

end  and  summary  nature,  not  containing  the  suryiving  partner  does  not  .possess  the 

the  items,  and  which  had  been  indorsed  right,  until  he  is  authorized  by  the  Court 

by  a  surviying  partner  to  the  representa-  of  Probate,  to  sue  alone  for,  or  to  reoeire* 

tives  of  a    deceased   partner,  and   had  partnership  debts.    Flower  v.  O'Cooner,  7 

remained   unquestioned   for   twenty-two  La.  194;  Connelly  v.  Cheevers,  16  id.  80; 

years;  but  it  decreed  an  account  limited  Hyde  v,  Brashear,  19  id.  402;  BabcoA 

to  the  subsequent  receipts  of  the  surviving  v.  Brashear,  id.  404.    On  actions  against 

partner,  which,  it  was  admitted,  had  taken  surviving  partners,  and  actions   against 

place.    In  Wedderbum  v,  Wedderbum,  executors,  see  Richards  v.  Heather,  1  B. 

22  Beav.  84,  it  is  said,  that  the  liability  to  &Ald.29;  Given  v.  Albert,  1  Watts  &  S. 

account  for  profits'  derived  from  trade,  883;  Osgood  v.  Spenser,  2  Harris  &  G. 

carried  on  after  the  death  of  the  testator,  188;    Grace  v.  Shorter,  1  Wend.  148; 

must  depend,  in  the  absence  of  contract,  Lang  v.  Keppell,  1  Binn.  128 ;  Calder  v. 

upon  the  nature  of  the  trade,  the  mode  of  Rutherford,  1  Brod.  &  B.  302,  7  Moore, 

carrying  it  on,  the  capital  employed,  the  158.    In  Thorpe  v.  Jackson,  2  Younge  & 

state  of  the  account  between  the  partner-  C.  Exch.  558,  it  was  heU,  that  joint  oon- 
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8.  Of  the  Settlement  of  the  Ustate  of  a  Deceased  Partner, 

Tlie  estate  of  the  partnership  would  be  settled,  in  a  case  of  dis- 
solution by  death,  entirely  on  equitable  principles  ;  and  we 
should  *  have  no  doubt  that  they  would  require  that  the  *  448 
claims  of  the  several  creditors  and  those  of  the  joint  credit- 
ors should  be  kept  entirely  distinct,  each  having  its  separate  fund, 
and  passing  over  to  the  other  only  in  case  of  a  surplus.  Indeed  as 
we  have  already  intimated,  we  consider  the  decided  tendency  of 
common-law  adjudication  to  be  in  that  direction.  (&)  But  the 
question  seems  not  to  be  so  fully  settled  by  authority,  as  we  think 
it  to  be  on  principle.  In  the  whole  matter  of  the  settlement  of 
such  an  estate,  there  are  yet  questions  which  cannot  be  considered 
as  positively  determined.  Thus,  after  some  conflict  and  uncertainty 
it  seems  now  to  be  settled  in  England,  that  on  the  death  of  a  part- 
ner, a  creditor  of  the  firm  may  proceed  at  once  in  equity  against 
the  estate  of  the  deceased,  whether  the  firm  or  the  surviving  part- 
ners be  solvent  or  otherwise,  the  court  requiring,  however,  that 
the  surviving  partners  should  be  made  parties,  because  they  are 
interested  in  the  account,  (^c)  It  may  be  said,  however,  that  if 
the  firm,  or  the  surviving  partner,  is  solvent,  nothing  is  gained  by 
this ;  the  estate  which  pays  the  debt  charges  it  in  account  with 
the  firm  or  against  the  surviving  partner,  and  there  seems  to  be 
little  more  reason  why  a  joint  creditor  should  have  this  power 

tractors,  whether  partners  or  not,  are  in  the  Vhole  partnership  assets  in  liquidation 
equity  jointly  and  severally  liable ;  and  if  thereof;  and  if  his  personal  estate  is  in- 
one  die»  his  assets  are  liable,  but  other  sufficient,  the  real  estate  of  the  deceased 
contractors  should  be  joined.  See,  also,  partner  is  to  be  taken.  Addis  v.  Knight, 
Scholefield  v.  Heafield,  7  Sim.  667.  2  Meriv.  117,  119.  As  to  tiie  power  of 
(6)  Wilder  v.  Eeeler,  8  Paige,  167 ;  survivors  to  make  a  new  contract  to  keep 
Morgan  v.  His  Creditors,  20  Martin,  La.  alive  a  debt  against  the  estate  of  a  de- 
599 ;  M'CulIoh  v,  Dashiell,  1  Harris  &  G.  ceased  partner,  see  Braithwaite  v.  Britain, 
96;  Payne  v.  Matthews,  6  Paige,  19;  HaU  1  Keen,  221.  See  ante,  p.  *847,  et  aeq., 
V,  Hall,  2  McCord's  Ch.  802;  Bowden  v.  and  notes. 

Schatzell,  1  Bailey's  £q.  860 ;  Cammack  (c)  Wilkinson  o.  Henderson,  1  Mylne 

V.  Johnson,  1  Qreen,  Ch.  168;  Ex  parte  &  E.  682;  Devaynetf  v.  Noble,  2  Russ.  ft 

Moult,  1  Deacon  &  Chitty,  44,  78, 1  Mon-  M.  496;  Thorpe  v.  Jackson,  2  Younge  ft 

tagu,  292.    A  deceased  partner's  estate,  C.  658  ;    Sleech's  case,   1    Meriv.  589 ; 

after  payment  of  his  separate  debts,  is  Braithwaite  t^.  Britain,  1  Keen,  219.    See 

applied  in  payment  of  such  partnership  Kimball  v,  Whitney,  15  Ind.  280. 
debts  as  remain  unsatisfied  after  applying 

80 
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after  the  death  of  a  partner  than  daring  his  life.  ((2)  It  is  de- 
rived, however,  from  the  principle  that  in  equity  all  the  contracts 
of  a  partnership  are  considered  to  be  joint  and  several.  In  this 
country  this  rule  has  been  a  good  deal  questicmed ;  and  although 
some  acknowledged  principles  would  lead  to  it,  it  may  perhaps 
be  doubted  whether  the  result  of  a  final  adjudication  of  equity  on 
this  point,  will  not  protect  the  estate  of  the  deceased  against 
*  449  such  *  process,  unless  special  circumstances  lead  to  the  con- 
clusion that  justice  to  the  creditor,  in  that  particular  case, 
requires  it. 

The  authorities  lead  also  very  strongly  to  the  rule  that  where 
there  is  no  joint  fund,  and  no  surviving  partner  who  is  solvent, 
the  joint  creditor  shall  have  the  benefit  of  the  separate  estate  of 
a  deceased  partner,  pari  pasiu,  with  the  separate  creditors  of  that 
partner,  (e)  We  see  no  more  justice  in  this  rule,  and  no  more 
reason  for  it,  than  for  saying  that  the  separate  creditor,  if  there  be 
no  separate  estate,  may  come  in  upon  the  joint  property  equally 
with  the  joint  creditors  ;  and  this  has  never  been  permitted.  And 
the  strong  disapproval  of  the  rule,  sometimes  met  with,  (/)  con- 
nected with  the  general  tendency  of  the  law  at  this  day  to  complete 
its  recognition  of  a  partnership  as  a  body  by  itself,  with  its  own 
means  appropriated  to  its  own  debts,  lead  us  to  doubt  of  the  pro- 
priety and  of  the  permanency  of  the  rule. 

The  estate  of  a  deceased  partner  may  be  discharged  by  payment 
of  the  debt,  involving,  however,  the  question  of  appropriation  of 
payment,  or,  by  a  transfer  of  the  account,  involving  the  question 
of  novation,  much  in  the  same  way  in  which  a  retiring  partner  may 

{d)  SeeBidgwayv.  Clare,  19  Beay.  111.  But  see  Lord  v.  Baldwin,  6  Pick.  848; 

(e)  Sparhawk  v.  Rassell,  10  Met.  806 ;  French  t;.  Chase,  6  Greenl.  166 ;  Church 

Emanuel  v.  Bird,  19  Ala.  696.    And  see  v,  Knox,  2  Conn.  514 ;  Barber  v.  Har^ 

Smith  V,  Mallory's  Ex'r,    24  Ala.  628;  ford  Bank,  9  Conn.  407 ;  Donner  v.  Stanf- 

Wilby  V.  Phinney,  16  Mass.  116 ;  Busbj  v.  fer,  1  Penn.  State,  198.    That  the  separate 

Chenault,  18  B.  Mon.  654 ;  Bell  v.  New-  property  of  each  member  of  the  firm  is 

man,  5  Serg.  &  R.  78.  liable  at  law  to  be  taken  in  ex«cution  by 

(/)  M'CuUoh  V.  Dashiell,  1  Harris  &  any  creditor  of  the  firm,  see  Allen  o.  Wells, 

G.  96.    See,  also, -Pierce  v.  Jackson,  6  u6t  «u;). ;  Newman  v.  Bagley,  16  Pick.  570 ; 

Mass.  242;  Eddie  v.  Davidson,  1  Dong.  M'Culloh  v,  Dashiell,  1  Harris  &  G.  96^ 

650;  Field  v.  Clark,  4  Yes.  896;  Fisk  v.  Tucker  v.  Oxley,  5  Cranch,  s.  c.  85.    See 

Herrick,  6  Mass.  271;  AUenv.  Wells,  22  this  question  fully  discussed  in  Silk  r. 

Pick.  460 ;  Melville  v.  Brown,   16  Mass.  Prime,  2  Lead.  Cas.  in  Eq.  818,  Hare  & 

82;  Tappan  v.  Blaisdell,  5  N.  H.  190.  Wallace's  notes. 
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be  discharged ;  and  the  view  taken  of  these  questions  when  con- 
sidering the  discharge  of  a  retiring  partner  le^id^  to  the  conclusion 
that  notice  of  a  dissolution  bj  death  is  not  necessary  to  prevent  the 
estal^  of  the  deceased  from  becoming  liable  for  new  debts  of  any 
kind. 

In  a  recent  case  the  Supreme  Court  of  Massachusetts  consid- 
ered very  fully,  the  question  whqther  the  surviving  partners  are 
bound  to  give  notice  of  the  death  of  a  partner,  and  a  dissolution  by 
his  death.  It  is  decided,  for  reasons  which  seem  unanswerable, 
that  there  is  no  such  necessity,  to  avoid  a  liability  caused  by 
the  subsequent  misuse  of  the  copartnership  name  by  one  of  the 
firm.  The  Court  say,  Bigdow,  Ch.  J.  giving  the  opinion,  that  by  a 
well  settled  rule  no  notice  need  be  given  by  the  representatives  of 
the  deceased,  to  avoid  liability  on  future  contracts ;  and  they  see 
no  reason  for  imposing  a  duty  of  giving  notice  of  the  dissolution  of 
the  firm  on  surviving  partners.  0/) 

*The  surviving  partners,  if  they  hold  claims  or  a  bal-  *450 
ance  against  the  deceased  partners,  are  treated  like  other 
creditors.  And  if  as  creditors  they  have  any  advantage,  as,  for 
example,  by  being  specialty  creditors,  this  advantage  is  preserved 
to  them.  (A)  This  advantage  is  greater  in  England  than  here. 
There  an  administrator  was  not  permitted  to  retain  his  own  simple 
contract  debts,  against  a  surviving  partner,  with  whom  the  de- 
ceased partner  had  covenanted  to  pay  certain  debts,  and  had  not 
paid  them. 

4.   When  the  Deceased  has  made  his  Partner  his  JSoiecutar.    . 

If  a  deceased  partner  has  made  his  partner  his  executor,  cer- 
tain consequences  still  result  in  England  which  would  not  take 

{g)  Marlett  17.  Jackman,  8  Allen,  287.  the  executor  partner,  in  his  character  of 

and  see  Webster  v.  Webster,  8  Swanst.  personal  representatiye  of  the  deceased, 

490,  n. ;  YulUamy  v.  Noble,  8  Meriv.  614;  has  power  to  bind  his  estate.    Vulliamjr 

Washbom  v.    Goodman,  17  Pick.    619.  v.  Noble,  8  Meriv.  714.    See,  also,  on  the 

An  exception  as  to  the  necessity  of  such  general  question,  Murray  v,  Mumford,  6 

a  notice  has  been  made,  when  the  suryiy-  Cowen,  441 ;  Canfield  v.  Hard,  6  Conn, 

ing  partners,  or  one  of  them,  are  executors  184;  Burwell  v,  MandeviUe,  2  Howard 

of  the  deceased  partner ;  for  then,  in  order  (U.  S.),  660 ;  Downs  r.  Collins,  6  Hare, 

to  exonerate  his  estate  from  future  liabil-  418. 

ity,  it  is  said,  that  due  notice  ought  to  be  (A)  Mnsson  p.  May,  8  Yes.  &  B.  194 ; 

given  of  his  death  to  the  creditors  of  the  Kerr  v.  Hawthorne,  4  Yeates,  170.    See 

firm,  because,  in  the  absence  of  such  notice,  Newell  v.  Humphrey,  87  Yt  266. 
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place  here,  as  the  rules  that  an  executor  should  have  all  property 
undisposed  of,  and  that  the  appointment  of  him  as  executor  dis- 
charges any  debt  due  from  him,  which  have  lost  much  of  their 
force  and  influence  there,  have  none  whatever  here.  It  ia  very 
common  in  this  country  for  a  partner  to  appoint  a  copartner  his 
executor ;  this  adds  to  his  power  as  surviving  partner  that  of  ex- 
ecutor, but  the  combination  of  these  two  characters  gives  him  no 
new  rights  or  powers  in  either  of  them.  It  has  been  said  that  the 
duties  of  these  two  characters  are  inconsistent,  and  therefore  the 
practice  objectionable  ;  but  they  are  not  found  to  be  so  in  fact  in 
this  country.  Doubtless  the  executor  would  be  watched  very  care- 
fully, to  guard  against  his  using  his  executorship  as  a  means  of 
securing  undue  personal  advantage  to  himself  as  a  partner.  The 
watchfulness  of  a  court  of  equity  on  this  point  is  well  illustrated 
by  an  English  case  in  which  tlie  court  opened  accounts  and 
arrangements  between  executor  partners  and  legatees,  after 
they  had  been  confirmed  by  being  acted  upon  for  some  thirty 

years,  (t) 
*  451  *How  the  acts  of  a  person  who  is  both  executor  and  sur- 
viving partner  are  distinguished,  so  that  what  he  does  in  one 
capacity  shall  not  affect  rights  or  interests  in  his  hands  in  another, 
may  be  illustrated  by  the  rule,  that  payments  by  a  firm,  after  Uie 
death  of  a  partner,  even  under  its  old  name,  where  one  of  the  firm 
is  executor  of  the  deceased,  shall  not  be  considered  payments  by 
that  partner  as  executor  of  the  deceased,  if  such  payments  would 
have  the  effect  of  preventing  the  operation  of  the  statute  of  limita- 
tions as  against  debts  due  from  his  estate.  (/) 

(t)  Wedderborn  v.  Wedderbum,  2  Keen,  one  of  the  partners  or  their  derk.    In  De- 

722,  4  Mylne  &  C.  41.  cember,  1848,  the  ezecutorB  of  A.  filed 

(j)  Way  V,  Bassett,  5  Hare,  66.    In  their  bill  against  the  executors  of  B.,  and 

this  case,  A.  deposited  moneys  with  B.,  the  devisees  under  his  will,  for  payment  of 

C,  &  D.,  who  were  bankers  in  partner-  the  amount  of  the  notes  out  of  the  penoa- 

ship,  and  received  firom  them  notes,  in  al  or  real  estate  of  B.    Htid,  that  the  acts 

which  they  promised  to    pay  him  the  of  the  surviving  partners  of  B.  had  not 

amount  three   months  after  sight,  with  the  efiect  of  taking  the  debt  upon  the 

interest.    B.  died  in  March,  1887,  having  notes  out  of  the  operation  of  the  statute  of 

appointed  C.  and  another  his  executors,  limitations,  as  against  the  real  or  personal 

C.  and  D.  continued  the  banking  business  estate  of  the  deceased  partner ;  and  also, 

in  the  ^ame  name  until  1842,  and  interest  that  acts  done  by  one  of  the  surviving 

was  regularly  paid  on  the  notes  by  the  partners,  who  was  executor  of  the  deceased 

firm  until  that  time,  the  payment  being  partner,  and  which  the  surviving  partnen 

indorsed  upon  the  notes,  and  signed  by  were  in  that  character  bound  to  do,  cannoi 
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6.   When  a  Power  of  Appointment  is  Given  by  the  Articles, 

We  have  already  remarked  that  the  articles  forming  the  partner- 
ship, or  an  agreement  between  the  partners  subsequent  to  the  arti- 
cles, may  provide  either  that  certain  representatives  of  a  partner 
shall,  at  his  death,  become  partners,  or  a  partner,  in  his  place,  or 
that  the  partner  may  make  provision  to  this  effect  in  his  will.  If 
no  such  agreement  is  made  between  the  partners,  no  one  of  them 
has  any  power,  in  this  respect,  excepting  over  his  own  estate.  He 
may  leave  this  to  whom  he  will,  and  on  what  condition  he 
will.  *And  if  he  says  therein  that  such  a  person,  whether  *452 
devisee  or  legatee,  shall  become  a  partner  in  the  firm,  the 
person  so  pointed  out  must  submit  to  the  conditions  and  offer  him- 
self as  partner.  This  is  equally  true  whether  the  deceased  has  a 
power  of  appointment  or  not;  for  it  is  merely  an  application  of  the 
rule  that  he  who  would  take  the  benefit  of  a  testamentary  provision 
must  comply  with  its  requirements.  And  doubtless,  if,  by  an  agree- 
ment, a  partner  bound  his  estate  to  the  continuance  of  a  partner- 
ship, it  would  be  regarded,  by  tlie  law,  as  so  bound,  unless  the  pro- 
vision were  obviously  foolish  or  inequitable ;  and  all  the  rights  of 
the  representatives  would  be  subject  to  this  obligation.  (A:) 

Whether,  however,  this  continuance  be  provided  for  by  the  arti- 
cles, irrespective  of  the  will  of  one  who  should  die,  or  by  the  will 
of  a  deceased  partner  under  the  authority  of  the  articles,  we  have 
already  stated  our  opinion  that  it  is  called  a  continuance  of  the 
partnership  inaccurately,  it  being,  in  fact  and  in  law,  only  a  pro- 
vision for  the  formation  of  a  new  partnership  which  shall  stand 
in  a  certain  relation  to  the  old  one. 

It  is  admitted  that  any  such  appointment  or  direction  by  will 

pnmd  facie  be  considered  to  have  been  Woodward,  8  Mont.  &  A.  282.    A  surriy- 

done  in  the  character  of  executor.    For  ing   partner,  being  the  executor  of  his 

authority  that  the  acts  of  the  suryiYing  or  deceased  partner,  is  not  entitled  to  an 

continuing  partners  cannot  keep  alive  a  allowance  for  carrying  on  the  business 

debt  or  obligation,  or  otherwise  augment  after  his  partner's  decease  for  the  benefit 

or  prolong  any  liability  of  the  estate  of  of  the  estate.    Burden  v.  Burden,  1  Yes. 

the  deceased  partner,  see  Atkins  v,  Tred-  &  B.  170 ;  Stocken  i;.  Dawson,  6  Beay. 

gold,  2  6.  &C.  28;  Slater  v.Lawson,  1  B.  871. 

&  Ad.  896  ;  Ault  v.  Goodrich,  4  Russ-  481 ;       {k)  Pemberton  v.  Oakes,  4  Rubs.  164; 

Scholey  v.  Walton,  12  M.  &  W.  510 ;  Bar-  Ponton  v.  Dunn,  1  Russ.  &  M.  402;  Craw- 

ker  V.  Buttress,  7  Bear.  184;  Ex  parte  shay  v.  Maule,  1  Swanst.  512. 
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shall  be  construed  verj  liberally  towards  the  appointee,  whether 
executor  or  not,  so  as  to  give  him  an  election  whether  he  will  be- 
come a  partner  or  not.  (J)  But  it  must  be  obvious  that  if  there 
be  no  room  for  this  construction,  that  is,  if  the  requirement  be  in 
terms  the  most  peremptory  and  absolute,  it  cannot,  of  itself,  make 
the  appointee  a  partner.  He  does  not  become  one  until  he  as- 
sumes that  relation  by  his  own  act.  The  deceased  may  have 
bound  his  estate  effectually ;  but  if  the  appointee  chooses  to  re- 
nounce the  estate,  he  is  certainly  no  partner.  And  this  proves 
that  it  is  not  a  mere  continuance  of  the  same  partnership  with  a 
new  member.  So  it  is  said  that  if  such  appointees,  executors,  or 
others,  are  silent,  even  if  the  right  of  choice  be  given  to  the 
executors,  their  consent  will  be  assumed,  and  they  will  be  regarded 
as   partners,  (m)     But,  in  the  first*  place,  their  consent  would 

hardly  be  assumed  from  their  mere  silence,  and  not  unless 
*  458    *  they  acted  in  some  way  to  show  that  they  were  partners, 

or  unless  the  being  partners  was  productive  of  some  direct 
benefit  to  them,  as  by  a  legacy,  which  they  indicated  their  purpose 
of  taking.  And  in  the  next  place,  the  very  presumption  of  tiieir 
consent  shows  that  it  was  necessary,  and  was  really  that  which 
made  them  partners,  and  made  the  new  partnership.  It  is  even 
held  as  a  rule  in  equity,  that  such  appointee  has  not  only  the  right 
of  election,  but  a  right  to  inspect  the  books  and  accounts  of  the 
partnership,  that  he  may  know  how  to  exercise  this  right,  (n) 

{I)  Pigott  V.  Bagley,  McClel.  &  T.  569 ;  sentatiYe  to  become  a  partner,  bat  onlj  an 

Wainwright  v.  Waterman,  1  Yes.  811 ;  option  so  to  do,  with  a  stipulation  bj  the 

Crawshay  v.  Maule,  1  Swan^jb.  512,  per  suryiving  partner  to  admit  them.    Held, 

Lord  Eldon;  Kershaw  v.   Matthews,    2  also,  that  the  widow,  or  personal  represent- 

Buss.  62.  ative,  was  entitled  to  a  reasonable  time 

(m)  Morris  v,  Harrison,  CoUes,  P.  C.  to  inspect  and  examine  the  partnership 

157.  accounts,  but  not  to  have  the  aooonnts 

(n)  By  partnership  articles,  it  was  stipu-  taken,  before  they  elected  whether  they 

lated,  that  the  partnership  should  continue  would  become  partners.    The  usual  case 

for  nineteen  years,  and  that  if  either  of  the  of  election  is,  where  a  person  has  a  rigfati 

partners  should  die,  during  the  term,  the  independent  of  a  testator,  and  the  testator 

widow,  or  other  legal  personal  representa-  giVes  such  person  some  other  right  or 

Idve  of  the  partner  so  dying,  should  be  let  benefit,  on  condition  of  the  former  being 

into  the  partnership,  and  become  a  partner  relinquished,  as  the  dower  of  a  widow; 

therein,  in  the  same  manner,  and  upon  the  and  in  such  case,  the  party  is  entitled  to 

same  terms  and  conditions.    Hdd,  that  know  the  precise  value  of  the  benefit  in- 

this  was  not  an  absolute,  or  imperative  tended,  before  election.    Pigott  v.  Bagley, 

obligation  on  the  widow  or  personal  repre-  1  McClel.  &  Y.  569. 
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Whether  an  appointee  becomes  partner  on  his  own  account,  or 
an  executor  or  trustee  becomes  partner  for  the  benefit  of  the  rep- 
resentatives of  the  deceased,  or  there  is  no  new  member,  although 
the  estate  of  the  deceased  or  some  part  of  it  remains  in  the  part> 
nership  and  in  the  business,  for  the  benefit  of  his  representatives 
or  appointees,  we  consider  that  the  former  partnership  came  to  its 
end  by  his  death,  and  that  the  firm  now  going  on,  however  com- 
posed as  to  persons  or  estate  or  business,  is  a  new  one.  Nor  is  it 
in  law  any  less  a  new  one,  because  it  stands  in  very  close  relations 
with  the  former,  and  may  be  considered  its  immediate  successor  or 
substitute  or  representative,  (o) 

Whatever  powers  of  this  kind  are  given  to  an  executor,  either  to 
become  partner,  or,  being  partner,  to  carry  on  the  business  for  the 
benefit  of  the  representatives  of  the  deceased,  or  to  leave  the  estate 
of  the  deceased  in  the  partnership  and  in  the  business  on  any  terms 
and  for  any  purpose,  these  powers  would  probably  be  strictly  con- 
strued ;  at  least  they  would  never  be  enlarged  by  implica- 
tion. Thus,  *  it  is  clear  that  the  deceased  may  limit  the  *  454 
amount  or  proportion  of  his  estate,  which  shall  remain  in 
the  partnership  or  go  into  it,  at  his  own  pleasure,  and  the  executors 
or  appointees  can  no  more  enlarge  this,  than  they  can  violate  any 
other  of  his  directions.  Nor  will  such  a  disposition  or  limitation 
in  any  way  afiect  the  rights  of  the  creditors  of  the  partnership. 
But  it  seems  to  be  regarded  in  equity  somewhat  as  a  proposition 
made  to  them,  to  which  they  may  assent  if  they  please.  They 
have  tlie  power  of  having  all  his  estate  brought  forth  and  made 
answerable  for  the  debts.  But  they  need  not  execute  this  power 
unless  they  see  fit  to  do  so  ;  and  delay  and  silence  on  their  part 
will  be  considered  as  a  confirmation  of  the  provision  of  a  deceased 
partner,  (p) 

So,  the  creditors  of  the  new  partnership,  have  no  claim  what- 
ever upon,  and  no  interest  in,  the  general  assets  of  the  deceased, 
or  any  part  of  them,  but  that  which  he  expressly  places  in  the 
new  partnership ;  which  is  also  another  illustration  of  the  princi- 
ple, that  this  continued  partnership  so  called,  is  a  new  one.     If  a 

(o)  See  the  authorities  dted  in  the  fol-  Hon  of  silenoe  being  a  confirmation  of  the 

lowing  notes.  provision,  see  Morris  v.  Harrison,  Colles, 

(p)  Downs  V,  Collins,  6  Hare,  41S;  Ex  P.  C.  167. 
parte  Garland,  10  Yes.  119.    On  the  ques- 
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part  of  the  property  goes  into  the  new  partnership,  but  no  person 
is  added  to  it,  the  creditors  of  the  new  firm  have  only  the  security 
of  this  part;  (9)  but  if  a  person  goes  with  it,  either  as  executor 
or  especially  as  trustee,  they  have,  generally,  his  personal  liability 
as  partner,  in  the  same  way  as  that  of  the  other  partners ;  for  it 
seems  to  be  laid  down  as  a  positive  rule,  that  an  executor  who 
carries  on  the  business  of  his  testator,  pledges  his  own  responsi- 
bility to  the  creditors ;  and  this  although  it  is  certain  that  he  con- 
tinues the  business  in  no  degree  for  his  own  benefit,  but  for  that  of 

the  infant  children  of  the  deceased,  (r)  In  this  country,  a 
*455    *  person  may  be  appointed  by  equity  to  carry  on  a  business 

for  the  benefit  of  an  infant  partner ;  («)  and  doubtless  an 
English  court  of  equity  has  this  power,  and  although  we  know  of 


(q)  Burwell  v.  Mandeville,  2  How.  U.  tributed  as  assets.  Instead  of  this,  it  is 
S.  660 ;  Cutbush  v,  Cutbush,  1  Beav.  184 ;  embarked  de  novo  in  the  trade  in  the  par- 
Williamson  V.  Naylor,  8  Yoonge  &  C.  208 ;  chase  of  other  barley,  and  a  Tarietj  of 
Ex  parte  Qarland,  10  Yes.  110,  by  Lord  other  contracts,  to  which  the  infant  is  not 
Eldon,  that  under  the  bankruptcy  of  an  privy,  nor  bound  by  them,  but  may  re- 
executor  and  trustee  directed  by  the  will  nounce  when  she  comes  of  age  as  dcannota 
to  carry  on  a  trade,  and  a  limited  sum  to  kcereditas.  If,  then,  the  infant  has  such  an 
be  paid  to  him  by  the  trustees  for  that  option,  who  but  the  executors  can  be  lia- 
purpose,  the  general  assets  beyond  that  ble?"  See  the  remarks  of  Lord  Mansfield 
ftmd  are  not  liable.  The  Lord  Chancellor  in  Barker  v.  Parker,  1  T.  B.  296.  See» 
says :  "  My  opinion  upon  this  case  is,  that  also.  Ex  parte  Bichardson,  1  Buck,  209 ; 
it  is  impossible  to  hold,  that  the  trade  is  Owen  v.  Body,  6  Adol.  &  E.  28 ;  Alsop  v. 
to  be  carried  on,  perhaps  Ibr  a  century;  Mather,  8  Conn.  687.  If  an  executor, 
and  at  the  end  of  that  time  the  creditors,  without  any  authority  from  the  will,  take 
dealing  with  that  trade,  are  merely  because  upon  himself  to  trade  with  the  assets,  the 
it  is  directed  by  the  will  to  be  carried  on,  testator's  estate  will  not  be  liable  in  case 
to  -pursue  the  general  assets,  distributed  of  his  bankruptoy ;  the  testator's  creditois 
perhaps  to  fifty  fiimilies."  See;  also,  Pit-  and  legatees  will  have  a  right  to  prove 
kin  V.  Pitkin,  7  Conn.  807;  Ex  parte  demands  for  such  of  the  assets  as  have 
Bichardson,  8  Madd.  188, 167 ;  Thompson  been  wasted  by  the  executor  in  the  trade, 
V.  Andrews,  1  Mylne  &  K.  116.  in  proportion  to  their  respective  interests ; 

(r)  Wightman  v.  Townroe,  1  Maule  &  and  with  respect  to  such  of  the  assets  as 

S.  412,  per  Bayley,  J.:  "The  executors  can  be  specifically  distinguished  to  be  a 

in  this  case  are  mere  volunteers.    At  law  part  of  the  testator's  estate,  tliey  will  not 

they  became  the  legal  proprietors  in  re-  pass  to  the  assignees ;  the  executor  holding 

spect  of  every  thing  belonging  to  the  trade ;  them  alienojure,  they  will  not  be  liable  to 

and  consequently  are  liable  for  the  legal  his   bankruptcy.     Ex  parte  Gariand,  10 

debts."    Lord  EUenborough,  C  J. :  "  The  Yes.  110;  Toller  on  Executors,  487;  Ex 

Amd  subsisting  at  the  death  of  the  testa-  parte  Bichardson,  1  Buck,  202. 

tor,  under  a  due  administration  of  the  will,  (s)  Thompson  v.  Brown,  4  Johns.  Ch. 

should  have  been  disposed  of  by  the  execu-  619 ;  Powell  v.  North,  8  Ind.  892. 
tors,  and  converted  into  money,  and  dis- 
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no  case  in  which  it  has  been  exercised,  there  are  cases  in  which 
reference  is  made  to  this  power,  (f)  But  we  do  not  think  that  a 
person  so  appointed  by  the  court,  would  be  held,  unless  a  liberal 
compensation  were  made  to  him,  subject  to  the  stringent  liabilities 
which,  according  to  the  authorities,  would  seem  to  attach  to  an  ex- 
ecutor who  carries  on  the  business  in  this  way.  It  would  seem 
that  administrators  are  not  chargeable  personally,  with  a  loss  to 
the  assets  of  their  intestate,  which  were  in  good  faith  and  for  good 
reason  left  for  a  time  in  the  business,  unless  some  negligence  or 
other  fault  imputable  to  them,  can  be  considered  as  a  cause  of 
the  loss,  (u) 

(0  In  Sayer  v.  Bennett,  cited  1  Mon-  laches.    In  Thompson  v.  Brown,  4  Johns, 

tagu  on  Partnership,  Appendix,  20, 1  Cox,  Ch.  628,  the  distinction  which  exists  in 

107,  Lord  Kenyon,  in  a  case  where  there  the  two  classes  of  cases  is  yery  clearly 

was  an  application  for  the  exercise  of  tliis  stated  hy  Chancellor  Kent.     See,  also, 

power  by  chancery  for  the  benefit  of  a  Knight  v.  The  Earl  of  Plymouth,  3  Atk. 

lonatic,  observed :  "  It  is  said,  that  equity  480,  Dickens,  120 ;  Wilkinson  v,  Stafford, 

should  appoint  some  person  to  carry  on  1  Ves.  Jr.  41 ;  Vez  v.  Emery,  5  Ves.  144. 

the  business  for  the  benefit  of  the  lunatic.  To  authorize  executors  to  carry  on  a  trade, 

eu  they  would  have  done  for  an  infant,  but  I  or  to  permit  it  to  be  carried  on  with  the 

say,  God  forbid."    And  in  Barker  v.  Far-  property  of  a  testator  held  by  them  in 

ker,  1  T.  R.  295,  Lord  Mansfield  said :  trust,'  there  ought  to  be  the  most  distinct 

"  If  executors  carry  on  a  trade,  they  must  and  positive  authority  and  durection  given 

do  it  as  individuals  for  their  own  ad  vantage,  by  the  will  itself  for  that  purpose.    Kirk- 

I  remember  many  instances  of  trade  being  man  v.  Booth,  11  Bear.  278,  280.     By 

carried  on  under  the  direction  of  the  court  partnership  articles,  testator's  capital  was 

of  chancery."  to  remain  in  the  concern  for   eighteen 

(u)  In  Rowth  p.  Howell,  8  Ves.  665,  it  months  after  his  death.    By  his  will,  he 

was  hdd,  that  executors  were  not  liable  conveyed  his  property  to  his  executors  in 

for  a  loss  by  the  insolvency  of  a  banker  trust  to  pay  the  rents,  issues,  and  profits, 

whom  the  testator  had  trusted,  and  with  dividends,  interest,  and  income  of  his  real 

whom  they  suff'ered  stock,  deposited  by  and  personal  estate  to  his  wife  for  life. 

thetestator,toremain,  although  they  were  Hdd,XYaX,  the  wife  was  entitled  to  the 

directed  to  pay  debts,  and  lay  out  the  profits  of  the  capital  in  the  partnership 

residue  in  mortgages  with  all  convenient  until  it  was  separated.    Skinring  v.  Wil- 

speed.      They  had   not  been  guilty  of  Hams,  24  Beav.  276. 
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CHAPTER  XIV. 

OF  DISSOLUTION  BY  DECREE. 

l.Ofa  Decree  far  Mucanduet  of  a  Partner. 

The  courts  of  common  law  have  no  power  whatever  of  de- 
creeing or  causing  a  dissolution  of  a  partnership,  (a)  In  some 
cases,  in  which  equity  would  make  such  a  decree,  as  where  a 
partnership  was  formed  through  fraud,  courts  of  li^w  might  apply 
the  principle,  that  a  contract  so  vitiated  never  had  force,  and  on 
this  ground  declare  it  null  and  avoid  the  partnership.  But  courts 
of  equity  have  full  power  over  this  matter ;  and  upon  a  bill  filed 
by  any  partner,  alleging  a  sufficient  cause,  and  upon  proper  evi- 
dence, if  the  facts  are  not  admitted,  the  court  decrees  a  dissolution 
of  the  partnership,  (i)  A  decree  or  judgment,  for  winding  up  the 
affairs  of  a  partnership,  may  divide  the  stock  and  property,  after 
the  debts  are  paid,  among  the  partners,  or  order  it  sold,  and  divide 
the  proceeds  in  a  certain  way,  which  is  the  more  common  case,  (bb) 
Whichever  is  done,  the  decree  should,  it  is  said,  not  be  in  the 
alternative,  but  positive  and  definite.  (hbV) 

The  decree  may  declare,  that  the  partnership  never  existed.  If 
fraud,  or  oppressive,  or  wrongful,  or  illegal  purpose,  or  extreme 
and  certain  folly,  in  the  inception  and  formation  of  the  contract, 
be  alleged  and  proved,  the  court  would  declare  that  the  original 
formation  of  a  partnership  so  tainted  had  no  validity  in  law,  and 
that    the    partnership    never    existed,  (c)      This    procedure  is, 

(a)  Story  on  Part.,  §  284;  1  Storj  on'  (66)  Watnejr  v.  Wells,  Law  Bep.  2  Ch. 

£q.  Jar.,  §  678;   Stone  v.  Foose,  8  Cal.  App.  260. 

294 ;  Nugent  v.  Locke,  4  id.  820;  Wilson  (bbb)  Harper  v.  Lamping,  88  Calif.  641. 

V.  Lassen,  5  id.  116 ;  Bamstead  v.  Empire  (c)  Lord  Eldon,  in  Tattersall  v.  Oroole, 

Mining  Co.,  5  id.  299.  2  Bos.  &  P.  185,  said :  "  Courts  of  equi^ 

(6)  See  cases  cited  in    the   following  interfere  in  cases  where  fraud  has  been 

notes.  And  see  Baxter  o.  West,  1  Drewry  practised,  and  order  the  consideration  to 

&  Sm.  178 ;  and  Dumont  v,  Ruepprecht,  be  returned ;  and  then  thej  treat  the  arti- 

88  Ala.  176 ;  Meaher  v.  Cox,  87  Ala.  201.  des  as  a  nullity  in  consequenoe  <tf  tiie 
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•  however,  rare.    The  far  more  commoD  way  is  to  decree  a    *  458 
disaolution  of  the  partnership  for  causes  occorriDg  after  its 
formation. 

These  are  diyisible  into  two  classes.  Those  which  imply  mis- 
conduct on  the  part  of  one  or  more  partners,  and  those  which  do 
not.  Of  the  first  of  these,  it  is  always  said,  that  any  misconduct 
of  any  kind,  provided  it  be  such  in  its  character  and  intensity  as 
to  expose  the  other  partners  to  important  injury  of  any  kind,  will 
be  considered  a  sufficient  ground  for  dissolution.  ((2)  But  it  is 
also  frequently  remarked,  tliat  this  is  a  grave  exercise  of  power, 
and  will  not   be   made  for    slight  reasons.  («)      Bad   temper, 

fraud."    Howell  v,  'Baryey,  5  Ark.  27S.  where  articles  of  partnership  proTided^ 

"  The  jorisdlction  of  a  court  of  equi^  in  that  if  either  of  the  partners  should  giye 

cases  df  copartnership  flowing  from  the  guaranties    without    consent,  the   other 
peculiar  trusts  and  duties  growing  out  of  might  dissolve  on  giving  notice,  and  one 

that  connection  is  of  the  most  extensive  of  the  partners,  in  the  course  of  eight 

and  beneficial  character.   It  often  declares  years,  gave  a  guaranty  for  52^.,  and  the 

partnerships  utterly  void,  in  cases  of  fraud,  other  gave  notice  to  dissolve,  that  this 

imposition,  and  oppression  in  the  original  alone  was  not,  in  equity,  a  sufficient  ground 

agreement."    And  see  Ex  parte  Broome,  for  a  dissolution.    Anderson  v.  Anderson, 

1  Bose,  69 ;  Hamilton  v.  Stokes,  4  Price,  25  Beav.  190.    And  in  Wray  v.  HntcfaiiH 

161,  Daniel,  20 ;   Oldaker  v. 'Lavender,  6  son,  2  Mylne  &  K.  288,  the  Master  of  th* 

Sim.  2d9;   Qreen  v,  Barrett,  1  Sim.  45;  Rolls  observed^  that,  upon  the  opening  of 

Jones  V.  Yates,  9  B.  &  C.  582;    Colt  v.  the  pleadings,  he  had  doubted  whether 

WoUaston,  2  P.  Wms.  154 ;  Fogg  &  Van-  the  plaintiff  had  stated  a  case  which  enti- 

derslice  v.  Johnston,  27  AU.  482.  tied  him  to  a  dissolution  of  the  partner- 

(</)  In  Howell  v.  Harvey,  5  Ark.  278,  ship,  for  although  a  partnership  would  be 

the  court  said:  "Habitual  drunkenness,  dissolved  in  equity,  if  a  defendant  had 

great  extravagance,  (»r  unwarrantable  neg-  substantially  fiuled  in  the  performance  of 

ligence  in  conducting  the  business  of  the  his  part  of  the  agreement,  yet  it  was  not 

partnership,  justifies  a   dissolution ;  but  the  office  of  a  court  of  equity  to  enter  into 

then  it  must  be  a  strong  and  clear  case  of  a  consideration  of  mere  partnership  squab- 

posttive  or  meditated  abuse  to  authorize  Ues.    And  see  Lord  Eldon,  in  Goodman 

such  a  decree.    For  minor  misconduct  and  v.  Whitcomb,  1  Jac.  ft  W.  592;  Henn  v. 

grievances,  if  they  require  redress,  the  Walsh,  2  Edwards  Gh.  129.     But  only  • 

court  will  interfere  by  way  of  iigunction  little  more  is  needed,  and  dissolution  will 

to  prevent  the  mischief"    Baring  v.  Diz,  be  granted,  where  dissension  prevents  all 

1  Cox,  218;    Goodman  v.  -Whitcomb,  1  hope  of  advantage.    Bishop  v.  Breckles,  1 

Jac.  &  W.  574,  note ;  Waters  v.  Taylor,  2  Hoff.  Ch.  584.    A  decree  for  a  dissoluHon 

Yes.  &  B.  299 ;  Losoombe  v.  Bussell,  4  will  be  warranted,  if  it  is  impossible  that 

Sim.  8 ;   Grata  v.  Bayard,  11  Serg.  &  B.  the  partnership  should  be  beneficially  coo* 

41,48;  Littlewood  v,  Caldwell,  11  Price,  tinned;  namely,  if  the  principles  on  whidi 

97,  99 ;  Marshall  r.  Colman,  2  Jac.  &  W.  the  scheme  is  based  are  found,  on  exami- 

266 ;  Chapman  v.  Beach,  1  id.  594 ;  Nor-  nation,  to  be  erroneous  and  impracticable, 

way  V.  Bowe,  19  Yes.  148.  Beaumont  v.  Mereditli,  8  Yes.  &  B.  180; 

(e)  Acting  on  this  prindple,  it  was  held,  Clough  v.  Baddife,  1  De  Gex  &  S.  164 ; 
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*  459  *  overbearing  and  oppressive  conduct,  quarrelling,  indolence, 
and  inattention,  intemperance,  or  bad  habits,  and  disgrace- 
ful conduct,  wild  speculation,  gross  extravagance,  absenting  him- 
self from  his  business,  or  entering  into  other  business  engagements 
inconsistent  with  his  duty  to  his  partners,  or  anj  conduct  which 
brings  disgrace  upon  the  firm  or  impairs  their  credit,  (/)  are  all 
causes*  which  may  be  sufficient,  if  their  degree  be  sufficient,  and 
otherwise  not.  For  one  instance  of  the  kind,  or  two,  or  three,  the 
court  may  not  interfere,  but  will  leave  the  parties  to  themselves, 
and  hope  for  their  reform  and  reconciliation.  Nor  will  the  decree 
of  dissolution  be  pronounced  merely  because  one  of  these,  or  sim- 
ilar modes  of  misconduct,  goes  so  far  as  to  expose  the  other  part- 
ners to  some  inconvenience,  or  to  bring  discomfort  upon  them. 
And  if  the  mischief  complained  of  is  specific,  and  a  habi^  and 
persisted  in,  the  court  may  see,  that  injunction  will  answer  as  well 
as  dissolution  ;  and  this  is  to  be  preferred,  because  it  is  a  less  vio- 
lent remedy.  (^) 

or  where  the  partnenhip  ia  formed  to  ef-  dissolution,  equity  will   make   such  an 

feet  a  particular  object,  which  is  found  to  order  as  to  render  the  decree  efl^ctive, 

be  impracticable,  and  wholly  &ils.    Nock-  namely,  by  ordering  a  defendant,  in  Eng- 

ells  V.  Crosby,  8  B.  &  C.  814,  5  Dowl.  &  land,  to  sign%  notice  of  dissolution  in  the 

R.  751 ;  or  where  the  circumstances  have  London  Gazette.     Troughton  v,  Ilunter, 

so  changed  as  to  render  it  impossible  to  18  Bear.  470. 

carry  on  the  partnership  without  ii^ury  to  (/)  Norway  v.  Rowe,  19  Yes.  148 ;  Wa- 

all  the  partners.    Harrison  v.  Tennant,  21  ters  v,  Taylor,  2  Yes.  &  B.  304;  Howell  r. 

Bear.  482 ;  or  where  the  object  of  a  par^  Harrey,  5  Ark.  278 ;   Master  v.  Kirton,  8 

nership  is  destroyed,  as  a  steamboat,  Clai-  Yes.   74 ;    De  Berenger  v,  Hammell,  7 

borne  v.  Creditors,  18  La.  601 ;  or  if  one  Jarm.  Couy.  26 ;  Gow  on  Part.  (3d  edit.) 

partner  excludes  or  claims  to  exclude  the  227 ;    Wilson  v.  Greenwood,  1   Swanst 

other  from  his  proper  share  of  control  in  481 ;   Blakeney  v,  Dufaur,  15  Beay.  40 ; 

the  business,  or  if,  though  not  in  terms  Hall  v.  Hall,  12  id.  414,  and  note  to  419 ; 

excluding  him,  he  is  so  conducting  him-  Williamson  v,  Wilson,  1  Bland,  418 ;  Fogg 

self  as  to  render  it  impossible  that  the  &  Yanderslice  v.  Johnston,  27  Ala.  482; 

•  business  should  be  conducted  on  the  stip-  Durbin  t^.  Barber,  14  Ohio,  811.    Exclud- 

ulated  terms.'   Goodman  v.  Whitcomb,  1  ing one  elected  trustee  in  an  unincorporated 

Jac.  &  W.  569;    Hale  v.  Hale,  4  Bear,  company  may  be  good  ground  for  a  decree 

869 ;  Smith  v.  Jeyes,  id.  608 ;   England  v.  dissolving  th^  partnership.  Benry  i;.  Cross, 

Cowling,  8  Bear.  129 ;  Chapman  v.  Beach,  8  Sandf.  Ch.  1. 

lJac&  W.  694;  Marshall  o.  Colman,  2  (g)  How^   v.  Harrey,   5    Ark.  279; 

id.  266 ;  Richards  v.  Davies,  2  Russ.  &  M.  Taylor  v.  Daris,  8  Beay.  888,  note  (e) ; 

847.    See,  also,  Kennedy  v.  Kennedy,  8  Baring  v.  Dix,  1  Cox,  218 ;   HaU  r.  Hall, 

Dana,  289;   Gowan  v.  Jeffiries,  2  Ashm.  12  Beay.  414.    But  see  note  to  this  last 

296 ;  Maude  v.  Rodes,  4  Dana,  144 ;  Story'  case  id.  p.  *419,  in  which  the  decision  in 

V.  Moon,  8  id.  881 ;  Garretson  17.  Weaver,  this  case  was  reversed,  on  the  ground  that 

8  Edwards  Ch.  885.    Anjj,  on  a  decree  for  the  biU  did  not  seek  a  dissolution  of  the 
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Such  is  the  general  language  of  courts  and  text-writers. 
But  *  behind  all  this  lies  the  general  question,  whether  a    *  460 
court  of  equity  would  insist  upon  binding  together,  in  this 
relation,  two  or  more  parties,  one  of  whom  distinctly  desired  a 
separation,  and  this  for  grounds  originating  in  any  kind  of  miscon- 
duct of  the  others.     No  application  for  dissolution  by  a  court  is,  of 
course,  made,  where  either  partner  may  dissolve  it  at  his  pleasure; 
none,  therefore,  is  made,  unless  there  is  a  valid  contract  of  part- 
nership, to  last  for  a  time  certain.     And,  in  any  such  case,  we 
cannot  but  think  the  practical  rule  in  this  country  would  be  to 
permit  the  parties  to  separate,  provided  it  were  obvious,   that 
harmonious  and  profitable  co-operation  was  not  to  be  expected ; 
and  especially  if  this  were  made  impossible  by  the  fault  of  one 
partner,  and  the  other  desired  the  dissolution.     The  cases  cited  in 
our  notes  will  show,  that  carelessness  and  waste,  in  the  business  of 
the  partnership,  the  non-entry  in  the  books  of  money  received,  the 
exclusion  of  the  partners'  plaintiff  from  an  inspection  of  the  books 
and  accounts,  or  from  their  due  share  of  influence  and  power  in 
the  concerns  of  the  firm,  and  permission  of  a  partner  in  a  banking- 
house  to  a  customer  to  overdraw,  coupled  with  the  taking  security 
therefor  to  himself  personally,  have  all  been  declared  sufficient 
causes  for  dissolution.  (A)     And  it  has  been  said,  that  where  the 
affairs  of  a  partnership  are  rightly  before  the  court,  and  it  appears 
that  these  causes  for  dissolution  exist,  and  in  a  degree  to  make  the 
partnership  injurious  to  innocent  persons,  the  court  will  decree 
dissolution,  even  although  that  relief  has  not  been  specifically 
prayed  for.  (i) 

2.  Of  a  Decree  where  Misconduct  is  not  Charged. 

The  grounds  for  a  decree  of  dissolution,  when  fault  is  not  im- 
puted to  any  partner,  are  also  numerous.     Some  of  these  may 

partnership.    See,  also,  as  to  this,  Oliver  Ford,  18  Sim.  495 ;    Carlen  v.  Drury,  1 

V.  Hamilton,  2  Anst  458  ,*  Waters  v.  Taj-  Ves.  &  B.  158.    Eqaity  will  not  interfere 

lor,  15  Ves.  10 ;  Harrison  v,  Armitage,  4  to  decree  the  specific  execution  of  an 

Madd.  148 ;    Goodman  v,  Whitcomb,  1  agreement  for  a  partnership,  as  it  might 

Jac.  &  W.  589 ;  Marshall  v.  Clolman,  2  id.  be     dissolved    immediately    aflerwards, 

266 ;   Richards  v.  Davies,  2  Russ.  &  M.  Henry  v.  Birch,  9  Ves.  857. 
847 ;  Smith  v.  Jeyes,  4  Beav.  608 ;  Wall-       (A)  See  cases  cited  in  preceding  notes, 
worth  V.  Holt,  4  Mylne  &  C.  685 ;  Fair-       (t)  Loscombe  v.  Russell,  4    Sim.  11. 

thome  r.  Weston,  8  Hare,  887 ;  Richard-  But  see  Hall  v.  Hall,  as  dted  on  p.  *459, 

ion  V.  Hastings,  7  Beav.  825 ;  Bailey  v.  n.  {g). 
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seem  to  belong  to  the  first  class,  or,  rather,  to  a  third  class  inter- 
mediate between  the  other  two,  because  thej  are  causes  which 
spring  from  the  acts  of  a  partner,  although  thej  may  not  be  im- 
puted, at  least  directly,  to  his  fault  or  wrong-doing. 

Of  this  intermediate  class,  the  first  is  bankruptcy  or  insolvency. 

This,  however,  is  of  such  magnitude,  that  it  will  be  consid- 
*  461    ered  in  *  a  chapter  by  itself.     Here  we  will  only  say,  that 

the  reason  why  bankruptcy  of  the  firm,  or  of  a  partner, 
necessarily  produces  a  dissolution  of  the  partnership,  is,  that  it 
operates  at  once  an  absolute  transfer  to  assignees  of  the  property 
of  the  whole  firm,  or  of  the  whole  interest  of  the  bankrupt  partner 
in  the  property  of  the  firm.  Having  no  longer  any  ownership, 
either  in  the  stock  or  in  the  profits,  all  foundation  for  the  relation 
of  partner  is  taken  away.  The  very  same  reason  applies,  and  with 
the  same  effect,  to  any  cause  or  act  which  takes  from  a  partner  all 
this  ownership  or  interest.  It  may  be  his  voluntary  and  absolute 
transfer  for  a  consideration,  or  his  transfer  by  way  of  mortgage ; 
but  then  it  produces  dissolution  only  when  the  mortgagee  takes 
possession.  Strictly  and  technically  speaking,  a  transfer  by  way 
of  pledge  would  have  this  efiect  at  once,  because,  possession  in  the 
pledgee  is  essential  to  the  nature  of  a  pledge.  Or  it  may  be  a  levy 
of  execution  upon  the  partner's  interest  and  subsequent  sale.  (J) 

{j)  In  Griswold  r.  Waddington,  16  Payne,  2  Johns.  Ch.  648 ;  Dutton  v.  Mor- 
Johns.  491,  Kent,  Ch.,  says :  "  In  speak-  rison,  17  Ves.  194,  206.  Morton,  J.,  in 
ing  of  the  dissolution  of  partnerships,  the  delivering  the  opinion  of  the  court  in  Ar- 
French  and  civil  law  writers  say,  that  nold  v.  Brown,  24  Pick.  93,  limits  the 
partnerships  are  dissolved  by  a  change  of  effect  as  follows :  "  The  insolvency  of  one 
the  condition  of  one  of  the  parties,  which  or  both  partners,  we  think,  would  not  pro- 
disables  him  to  perform  his  part  of  the  duce  this  effect  The  insolvency  of  one 
duty,  as  by  a  loss  of  liberty,  or  banishment  might  furnish  to  the  other  sufficient  ground 
or  bankruptcy,  or  a  judicial  prohibition  to  for  declaring  a  dissolution.  But,  in  this 
execute  his  business,  or  by  confiscation  of  State,  the  inability  to  pay  the  company  or 
his  goods.  The  English  law  of  partner-  the  private  debts  of  the  partners,  would 
ship  is  derived  from  the  same  source ;  and  not,  per  se,  operate  as  a  dissolution.  In 
as  the  cases  arise,  the  same  principles  are  England,  bankruptcy,  and  in  some  of  our 
applied.  The  principle  here  is,  that  when  States,  where  insolvent  laws  exist,  legal 
one'of  the  parties  becomes  disabled  to  act,  insolvency,  may  produce  a  dissolution, 
or  when  the  business  of  the  association  be-  Wherever  the  one  or  the  other  operates  to 
comes  impracticable,  the  law,  as  well  as  vest  the  bankrupt's  or  insolvent's  property 
common  reason,  adjudges  the  partnership  in  assignees  or  other  ministers  of  the  law, 
to  be  dissolved."  Fox  v.  Hanbury,  Cowp.  it  would  produce  that  effect  Probably  a 
445 ;  Skip  t.  Harwood,  2  Swanst  686 ;  voluntary  assignment  by  a  partner  of  all 
Williamson  v,  Wilson,  1  Bland,  418 ;  Gow-  his  property  would  do  the  same.  In  such 
an  V.  JefEUes,  2  Ashm.  806;   Moody  v.  cases  the  partner,  being  divested  of  hia 
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We  should  say,  howerer,  that  an  attachment  on  mesne 
process  *  would  not  have  this  effect,  nor  any  further  process  •*  462 
until  actual  transfer,  if,  in  the  mean  time,  the  partner  re- 
tains possession,  (k) 

On  the  same  principle,  if  a  single  woman,  who  is  a  partner,  mar- 
ries, we  have  already  said,  that  her  marriage  operates,  at  common 
law,  an  immediate  dissolution,  because  it  vests  in  her  husband  all 
her  interest  and  property  in  the  firm.  Her  husband  cannot  claim, 
as  matter  of  right,  to  be  admitted  as  partner ;  and,  if  he  becomes 
so  by  agreement,  it  is  a  new  partnership.  And  even  if,  by  some 
valid  contract,  the  marriage  leaves  her  property  under  her  control, 
she  loses  by  marfiage  the  power  of  independent  personal  action  in 
matters  of  business,  and  this  would  suffice  to  operate  a  dissolution. 
But  if  any  peculiar  agreements,  or  trusts,  or  other  circumstances, 
prevented  this  marriage  from  operating  a  dissolution  of  itself,  a 
court  of  equity  would  deem  it  sufficient  cause  for  a  decree  of  dis- 
solution in  almost  any  supposable  case.  (Z)    On  both  of  these 

property,  and  rendered  unable  to  perform  attachment  of  the  property  of  one  member 
tlie  daties  of  a  partner,  would,  of  course,  of  a  partnership,  see  ante^  p.  *  842,  et  seq. ;  " 
cease  to  be  one ;  and  his  assignees  coming  Estabrook  i;.  Messersmith,  18  Wis.  545. 
in  as  tenants  in  common,  and  not  partners,  (/)  Both  Watson  and  Gow,  in  their 
the  partnership  would  be  dissolved."  On  works  on  partnership,  say  this  question 
this,  see  Crispe  v.  Perritt,  Willes,  467,  1  has  never  been  directly  decided ;  but  in 
Atk.  188 ;  Hague  v.  Rolleston,  4  Burrow,  Nerot  v,  Bumand,  4  Russ.  260,  Lord  Lynd- 
2174;  Smith  v.  Stokes,  1  East,  868*  hurst  said:  "When  did  the  partnership 
Smith  V.  Oriell,  id.  868 ;  Ex  parte  Wil-  terminate  ?  It  was  a  partnership  for  no 
liams,  11  Ves.  5;  Wilson  t?.  Greenwood,  1  definite  period,  and  either  party,  thereforo, 
Swanst.  482;  Harvey  v.  Crickett,  5MauIe  might,  at  any  moment,  have  put  an  end 
&  S.  886 ;  Barker  v.  Goodair,  11  Ves.  78 ;  to  it  by  notice.  Miss  Nerot  married  Mr. 
Marquand  v.  New  York  Manuf.  Co.  17  Burnand  without  consulting  her  brother ; 
Johns.  529 ;  Waters  v.  Taylor,  2  Ves.  &  or,  at  least,  without  his  assent.  If  she 
B.  299.  In  Habershon  v.  Blurton,  1  De  chose  so  to  change  her  situation  as  to  make 
Gex  &  S.  121,  it  is  expressly  decided  that  Mr.  Nerot,  in  point  of  &ct,  —  if  the  part- 
execution  and  assignment  of  the  interest  nershlp  went  on, — a  partner  with  Bur- 
of  one  of  the  partners  in  a  firm  dissolves  nand,  Mr.  Nerot  had  a  right,  the  moment 
the  partnership.  And  see  Renton  v.  Chap-  he  received  notice  of  that  step,  to  act  upon 
lain,  1  Stockt.  (N.  J.)  62.  So,  a  sale  by  it,  and  say, '  Your  marriage  has  put  an 
one  partner  of  all  his  interest  to  his  copart-  end  to  the  partnership.'  No  delay  took 
ner,  works  a  dissolution  of  the  partner-  place  in  that  respect,  for  the  bill  was  filed 
ship ;  Rogers  o.  Nichols,  20  Texas,  719 ;  as  early  as  Hilary  Term,  1820,  the  mar- 
or  sale  to  a  stranger  or  partner ;  Cochran  riage  having  taken  place  towards  the  close 
V.  Perry,  8  Watts  &  S.  262 ;  Reece  v.  Hoy t,  of  the  preceding  year.  I  agree,  there- 
4  Ind.  169 ;  Marquand  v.  The  New  York  fore,  with  the  Vice-Chancellor,  in  saying 
Manuf.  Co.,  17  Johns.  525.  that  the  partnership  was  dissolved  on  the 
(h)  On  questions  connected  with  the  16th  of  September,  1819."    There  is,  how- 
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principles  combined,  a  partner,  who  passes  under  guardianship  for 
any  reason,  whether  improper  conduct,  or  weakness  of  mind,  or 
other  cause,  has,  in  the  first  place,  his  property  taken  out  of  his 
hands,  and,  in  the  next  place,  is  deprived  of  the  power 
*  463  *  of  entering  into  valid  mercantile  transactions ;  and,  tliere- 
fore,  he  must  cease  to  be  a  partner.  The  guardian,  enter- 
ing into  possession,  becomes  tenant  in  common  with  the  other 
partners,  and  has  a  right  to  an  account.  But  it  would  seem,  that 
such  guardianship  dissolved  the  partnership  of  itself.  If  not,  it 
would  undoubtedly  be  deemed  good  cause  for  a  dissolution  by  a 
decree,  (m) 

So  pecuniary  inability  to  fulfil  material  engagements  with  the 
other  partners,  whether  it  were  the  fault  or  the  misfortune  of  the 
partner,  wouM  be  deemed  a  sufficient  cause.  As,  if  the  partnership 
rested  either  expressly  or  by  implication  and  substantially,  upon 
the  agreement  of  one  of  the  partners  to  contribute  at  any  certain 
time  or  under  certain  circumstances,  a  certain  amount  to  the 
funds  of  the  partnership,  or  to  pay  certain  debts,  or  make  certain 
purchases  for  the  firm,  and  he  fails  to  perform  this  promise, 
through  pecuniary  inability,  it  would  be  a  sufficient  cause  for  dis- 
solution, (n)  So,  if  he  were  unable  to  do  his  duty  to  the  firm,  by 
disease,  not  in  its  nature  temporary,  but  likely  to  continue  for  a 
long  time,  if  it  be  not  incurable,  as  by  palsy,  for  example  ;  or 
if  he  permanently  loses  health  or  strength  in  any  way,  or  his 
skill,  or  makes  it  apparent  that  he  does  not  possess  the  skill 

eTer,  some  room  for  doubting  if  this  case  good  cause  for  putting  an  end  to  the  part- 
holds  anj  thing  more  than  that,  as  it  was  nership ;  but  as  long  as  the  partnership 
a  partnership  for  no  limited  period,  either  subsisted,  a  larger  advance  by  one  partner 
party  could  put  an  end  to  it  by  notice,  than  it  was  his  duty  to  make,  would  be 
See  ante,  p.  *  28,  e<  seq.  compensated  by  allowing  him  interest  on 

im)  Domat,  b.  1,  tit  8,  §  6,  arts.  12, 18 ;  such  excess,  or  it  might  furnish  a  cause 

Cod.,  lib.  4,  tit.  87,  b.  7 ;  Pothier,  Pand.  of  action  for  a  breach  of  the  articles  of 

lib.  17,  tit.  2,  n.  67 ;  2  Bell's  Comm.,  b.  7,  copartnership.     See,  also,  on  this  point, 

ch.  2,  pp.  684,  686,  5th  ed. ;  Oris  wold  v.  Boyd  v.  Mynatt,  4  Ala.  79.    The  same 

Waddington,  16  Johns.  488,  491 ;  Milne  v.  result  would  arise  if  one  of  the  partners 

Bar tlet,  8  Jur.  858.  had  lost  his  capacity  to  act  sui  juris,  hy  ood- 

(n)  Tumipseed  v.  Goodwin,  9  Ala.  872.  yiction  and  attainder  of  treason,  or  by  ab> 

This  case  holds  that  a  partnership  being  sconding  for  debt,  or  crime,  or  felony,  or 

formed  for  the  purpose  of  buying  and  sell-  any   state-prison    offence.     Whitman   v. 

ing  lands,  each  partner  to  Aimish  an  equal  Leonard,  8  Pick.  177.    See  Hunt  o.  Clatk, 

share  of  money,  if  one  should  refuse  to  6  De  Gex,  M.  &  6.  282, 27  Eng.  L.  &  £q. 

make  the  necessary  adyances,  it  would  be  561. 
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which  is  needed  for  the  proper  execution  of  the  work  he  under- 
takes to  do,  any  cause  of  this  kind  would  be  sufficient,  (o) 

*  Insanity,  of  course,  would  be  among  the  strongest  '464 
grounds  for  decreeing  dissolution,  especially  as  the  insane 
partner  could  not  of  himself  agree  to  the  dissolution,  however  de- 
sirable for  himself.  And  here,  undoubtedly,  a  decree  of  dissolution 
would  be  granted  upon  the  petition  of  those  having  charge  of  the 
insane  person  and  his  property,  even,  perhaps,  without  any  cause 
additional  to  the  fact  of  insanity.  (j>^  One  qualification  belongs 
to  this  cause,  as  it  does  to  most  of  those  which  have  been  men- 
tioned. It  is  that  of  degree.  Of  course  delirium  from  fever,  or 
from  a  blow  on  the  head,  lasting  a  short  time  and  passing  entirely 
away,  would  not  be  sufficient  cause.  But,  while  there  can  be  no 
specific  rule  as  to  the  measure  of  insanity  which  wiVt  determine  its 
sufficiency  as  a  cause  for  the  dissolution  of  partnership,  equity 
would  decide  such  a  question  by  a  reference  to  the  universal  stand- 
ard which  determines  all  questions  of  this  kind.  Is  the  insanity 
such  in  cause,  character,  and  degree,  as  to  incapacitate  the  part- 
ner from  a  reasonable  performance  of  his  duty  now,  and  to  take 


(o)  Pothier  says,  that  if  a  partnership  Yes.  &  B.  299 ;  Wray  v,  Hutchinson,  2 
has  heen  contracted  hetween  two  persons,  Mylne  &  K.  285,  288. 
fonnded  on  the  contribution  of  capital  by  (p)  A  leading  case  on  this  point  is  Sayer 
the  one,  and  of  personal  labor  and  skill  by  v,  Bennet,  1  Cox,  108.  Lord  Eldon  refers 
the  other,  and  the  latter  should  become  to  this  case  in  deciding  that  a  dissolution 
disabled  by  the  palsy  to  afford  either  the  of  partnership,  on  the  lunacy  of  a  partner, 
labor  or  skill,  the  partnership  would  be  is  to  be  obtained  only  by  decree,  and  not 
dissolved,  because  the  object  of  it  could  by  the  act  of  the  sunrivors,  nor  as  long  as 
not  be  Ailfllled.  Traite  du  Con.  de  Soc.,  they  carry  on  business  with  his  capital. 
Nos.  142, 152;  2 Bell's  Comm.  684,  685;  He  says:  "It  was  supposed  that  I  had 
8  Kent's  Comm.  (9th  ed.)  71 ;  Story  on  contradicted  Lord  Kenyon's  doctrine  in 
Part.  §§  291-294.  In  Sayer  i;.  Bennet,  1  Sayer  r.  Bennet.  Certainly  I  did  not  oon- 
Coz,  107,  109,  Lord  Keny  on  said :  "  I  tradict  that  doctrine ;  nor  did  I  make  any 
think,  indeed,  it  may  be  laid  down  as  a  decree  which,  duly  considered,  was  an 
general  rule  (without  considering  the  par-  assent  to  it"  Waters  v.  Taylor,  2  Yes. 
ticular  circumstances  of  the  case),  that  &  B.  808.  See,  also,  Kirby  v.  Carr,  8 
where  partners  are  to  contribute  skill  and  Younge  &  C.  184 ;  The  Cape  Sable  Co.'s 
industry,  as  well  as  capital,  if  one  partner  case,  8  Bland,  606-674 ;  Griswold  v.  Wad- 
becomes  unable  to  contribute  that  skill,  a  dington,  15  Johns.  57 ;  Leaf  v.  Coles,  12 
court  of  equity  ought  to  interfere  for  both  Eng.  L.  &  £q.  117 ;  Sadler  v.  Lee,  6  Beay. 
their  sakes."  Jones  v.  Noy,  2  Mylne  &  824;  Jones  v.  Noy,  2  Mylne  &  K.  125; 
K.  125, 129, 180;  Wrexham  v.  Hudleston,  Wrexham  v.  Hudleston,  1  Swanst.  514, 
1  Swanst  514,  note ;  Waters  v.  Taylor,  2   note. 
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away  all  reasofiable  hope  of  his  so  performing  it  within  a  reason- 
able time  ?  (g) 

There  is  one  other  question,  which,  although  it  bears  somewhat 
on  the  other  causes  enumerated,  is  far  more  important  in  its  refer- 
ence to  insanity.  And  that  is,  whether  the  insanity,  —  supposing 
it  to  be  certain,  complete,  and  incurable, — q/^itee(f  terminates 
*  465  the  partnership,  or  is  only  good  cause  for  a  decree  of  *  dis- 
^w)lution.  (r)  The  question  might  come  up  in  this  form : 
A  partner  is  taken  to-day  with  an  insanity,  which  is  soon 
found  to  be  hopeless  and  entire.  Next  week,  or  month,  before 
lawfully  appointed  guardians  have  obtained,  or  could  have  obtained, 
a  decree  of  dissolution,  his  partners,  because  they  are  deprived  of  bis 
sagacity  or  relieved  from  his  control,  rush  into  mad  or  even  fraudu- 
lent speculations,  and  not  only  lose  all  the  property  of  the  firm,  but 
bring  upon  it  an  insolvency  which  it  will  require  all  the  insane 
man's  private  property  to  pay.  He  is  not  liable  for  these  debts  if 
his  insanity  terminated  the  partnership ;  and,  we  should  say,  he 
would*  not  then  be  liable  even  without  notice,  («)  on  the  same 

» 

{q)  Pearce  v.  Chamberlain,  2  Yes.  88 ;  to  be  considered  that  he  is  willing  to  wait 
Sayer  v.  Bennet,  1  Cox,  107 ;  Sadler  v.  to  see  whether  the  incapacity  of  his  part- 
Lee,  6  Bear.  324.  See  the  remarks  of  ner  may  not  prove  merely  temporary.  If 
Langdale,  Ld.  Ch.,  in  giving  judgment  in  he  carry  on  the  partnership  business  in  the 
this  ■  last  case.  See,  also,  Crawshay  v.  expectation  that  his  partner  may  recover 
Maule,  1  Swanst.  514,  note.  from  his  insanity,  so  long  as  he  continnes 

(r)  This  is  the  precise  question  decided  the  business  witii  that  expectatioA  or  hope, 

in  Jones  v.  Noy,  2  Mylne  &  K.  125.    The  there  can  be  no  dissolution."    See,  also. 

Master  of  the  Rolls  said  :  "  It  is  dear  upon  Kirby  v.  Cart,  8  Younge  &  C.  184 ;  Besdi 

principle,  that  the  complete  incapacity  of  v.  Frolich,  1  Phillips  Ch.  172,  7  Jar.  78 ; 

a  party  to  an  agreement  to  perform  that  Sander  v.  Sander,  2  Collyer,  27C.  Beech  r. 

which  was  a  condition  of  the  agreement,  Frolich  holds  that  on  a  bill  to  dissolve  a 

is  a  ground  for  determining  the  contract,  partnership,  on  the  ground  of  the  lunacy 

The  insanity  of  a  partner  is  a  ground  for  of  a  partner,  the  court  will  not  make  its 

the  dissolution  of  the  partnership,  because  decree  retrospective  even  to  the  filing  of 

it  is  immediate  incapacity;  but  it  may  not,  the  biU,  still  less  to  the  time  when  the 

in  the  result,  prove  to  be  a  ground  of  dis-  defendant  first  became  incapable  of  att<»id- 

solution,  for  the  partner  may  recover  from  ing  to  business. 

his  malady.    When  a  partner,  therefore,  is       (s)  In  reference  to  the  effisct  of  a  notice 

affected  with  insanity,  the  continuing  part-  of  dissolution  to  an  insane  partner,  it  has 

ner  may,  if  he  think  fit,  make  it  a  ground  been  held,  that  such  a  notice  is  sofSdent  to 

of  dissolution ;  but  in  that  case,  I  consider  put  an  end  to  a  partnership.    MeUersh  v. 

with  Lord  Kenyon,  that,  in  order  to  make  Keen,  27  Beav.  286 ;  Bobertson  v.  Lockie, 

it  a  ground  of  dissolution,  he  must  obtain  10  Jur.  588 ;  Bagshaw  v.  Parker,  10  Beav. 

a  decree  of  the  court.    If  he  does  not  apply  532. 
to  the  court  for  a  decree  of  dissolution,  it  is 
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grounds  on  which  notice  is  not  needed  where  the  dissolution  is  hj 
death.  But  if  his  insanity  did  not  terminate  his  partnership,  he 
and  «his  property  are  liable  to  all  innocent  parties  for  all  debts 
contracted  before  the  decree. 

This  question  has  been  somewhat  considered.  There  are  not 
wanting  strong  reasons  and  high  authority  for  the  conclusion  that 
insanity,  certain,  complete,  and  hopeless,  of  itself  and  at  once  dis- 
solves the  partnership,  (f)  But,  we  think,  the  decided, 
weight  of  *  authority,  in  England  and  in  this  country,  ^466 
opposes  this  conclusion,  and  holds  that  the  partnership  con- 
tinues until  it  is  dissolved  by  decree,  (u)  Still,  we  think,  there  is  one 
exception  which  the  courts  would  allow.  If  the  insanity  were  de- 
termined by  due  inquest,  under  process  of  law,  and  due  public 
notice  were  given,  we  cannot  doubt  that  this  would  be  held  to  op- 
erate a  dissolution  as  effectually  as  death,  and  with  many  of  the 
incidents  of  a  dissolution  by  death.  It  is  true  that,  in  such  case, 
in  this  country,  a  guardian  would  probably  be  at  once  appointed, 
and  this  appointment  would,  as  we  have  seen,  effect  a  dissolution ; 
we  think,  however,  that  a  legal  finding  and  declaration  of  insanity 
would  have  this  effect.  It  may  be  well,  also,  to  remark,  that  in  a 
case  of  insanity,  when  the  appointment  of  guardians  would  cause 
much  delay,  we  have  no  doubt  a  court  of  equity  would  receive  a 
petition  from  any  proper  person  acting  as  the  next  friend  of  the 
insane,  and,  upon  cause  shown,  issue  summarily  a  decree  of  disso- 
lution.    A  verdict  of  an  inquisition  of  lunacy  should  not,  how- 

(I)  C.  J.  Parker,  in  10  N.  H.  161,  says :  would  not  be  tenninated  hy  the  insanity 
"It  hag  been  held,  in  England,  that  the  of  another.  In  making  a  aale,  or  contract, 
inaanity  of  one  partner  does  not  operate  he  does  not  act  as  agent,  but  in  his  oWta 
as  a  dissolution  of  the  partnership,  but  that  right ;  and  the  partnership  name  may  be 
object  must  be  attained  ttirough  a  court  of  used  by  one,  witliout  any  supp98ition  that 
equity.  But  the  soundness  of  this  prind-  another  acts  individually,  or  has  any 
pie  may,  perhaps,  be  doubted.  It  certainly  knowledge  or  volition  in  relation  to  the 
could  not  have  been  applied  here  prior  to  matter.  But  so  long  as  the  partnership 
1S82,  as  we  had  before  that  time  no  court  continues,  the  act  of  one  binds  the  others ; 
through  wh68e  decree  in  equity  a  dissolu-  and  as  it  is,  in  its  effect,  the  act  of  all 
lion  could  have  been  effected.  Admitting  the  partners,  it  may  deserve  great  con- 
it  to  be  correct  in  its  fhllest  extent,  how-  sideration  whether  the  insanity  of  one,  in 
ever,  it  would  not  affect  tliis  case  (a  ques-  the  absence  of  any  stipulation  ta  tlie  con- 
tion  of  the  agency  of  a  wife  during  the  trary,  does  not  operate  ipsofa^^  as  a  dis- 
senseless  state  of  her  husband),  for  each  solution  of  the  partnership  itself^" 
partner  has  an  interest,  by  the  partnership  (u)  See  cases  cited  in  preceding  notes, 
contract,  and  the  interest  of  one  partner 
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ever,  have  any  retrospective  influence  by  relation,  and  affect 
any  honest  transaction  which  took  place  previous  to  the  ver- 
dict, (v) 
*  467  *  Beside  these  causes  it  is  possible  that  the  continuance 
of  a  partnership  may  become  impracticable  for  any  honest 
purpose,  by  something  in  the  nature  or  the  condition  of  the  busi- 
ness for  which  it  was  formed.  As  if  to  carry  on  a  cotton  manu- 
factory, and  the  buildings  are  burned  down,  and  the  partners  have 
no  means  to  build  others ;  or  to  carry  on  mining,  and  it  can  be 
shown  that  the  business  is  disastrous  and  wasteful,  and  that  only 
reckless  and  improvident  persons  could  piirsue  it.  We  have  seen 
that  such  circumstances  might,  at  once,  dissolve  the  partnership.  If 
they  had  not  this  effect,  equity  would  certainly  give  the  proper 
relief  to  any  partners  who  would  otherwise  be  bound  by  their 
contract  to  continue  in  a  business  which  could  only  destroy  their 
remaining  means,  or  had  become  an  entirely  different  thing  from 
that  which  they  had  contemplated,  (w^ 

We  doubt  whether  a  dissolution  can  be  said  to  be  made  by  an 
award  of  arbitrators  to  that  effect,  even  where  the  award  is  wholly 
unobjectionable.  Perhaps  partners  would  seldom  refuse,  except 
on  grounds  which  would  justify  setting  aside  any  other  award. 
And  if  they  did  so  refuse,  equity  would  probably  deem  such  an 
award  as  a  cause  for  decree  of  dissolution,  which  was  entitled  to 
much  consideration.    But  still  it  must  be  the  acceptance  of  the 

(v)  In  Ifller  v.  Baker,  6  Humph.  86,  the  ship,  ipso  facto,  and  H.  H.  Bijran,  at  the 

court  held  that  an  inquisition  of  lunacj  time  he  executed  the  note,  could  only 

found  against  a  member  of  a  partnership  bind  himself  thereby/'    In  Milne  v.  Bart- 

dissolyes  ipto  facto  the  partnership.    Tur-  let,  8  Jur.  868,  it  was  hdd,  that  a  commis- 

ley,  J.,  in  delivering  the  opinion  of  the  sion  of  lunacy  finding  the  &ct  of  insanity 

court,  said :  '*  Upon  the  trial  it  was  con-  was  sufficient  eyidence  to  justify  a  decree 

tended    for  Isler,  the    administrator    of  for  dissolution,  without  a  reference  to  the 

Joseph  H.  Bryan,  that  the  partnership  master  for  an  inquiry.    As  -to  the  retro- 

previously  existing  between  him  and  Hen-  spective  effect  of  a  decree  of  dissolution 

ry  H.  Bryan  was  dissolved  by  the  com-  for  insanity,  see  Besch  r.  Frolich,  cited 

mission  of  lunacy  found  against  Joseph  H.  anUf  p.  *466,  n.  (r). 
Bryan ;   and  that,    therefore,  Henry  H.        (to)  Baring  v.  Dix,  1  Cox,  218  ,*  Clai- 

Bryan  had  no  power  or  authority  to  bind  borne  v.  Creditors,  18  La.  601 ;  Beaumont 

him  by  the  note,  executed  as  before  stated,  r.  Meredith,  8  Yes.  &  B.  180;  Clough  v, 

and  so  it  was  held  by  the  circuit  judge,  Raddiflb,  1  De  Gex  &  S.  164;  Nockels  9. 

and,  as  we  think,  correctly ;  for,  both  upon  Crosby,  8  B.  &  C.  814,  6  Dowl.  &  R.  761 ; 

principle  and  authority,  the  inquisition  of  Harrison  v.  Tennant,  21  Bear.  482. 
lunacy,  as  found,  did  dissolve  the  partner- 
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award  by  the  parties  and  carrying  it  into  effect,  or  a  decree  carry- 
ing it  into  effect,  which  operates  the  dissolution,  and  not  the  award 
itself.  We  have  seen  that  equity,  as  well  as  law,  would  be  reluc- 
tant to  enforce  an  agreement  to  refer  this  or  any  other  question 
to  arbitrators ;  and  for  the  reason  that  it  dislikes  to  oust  itself  of 
its  proper  jurisdiction.  "  This  court,"  said  Lord  Eldon,  "  is  as 
likely  to  decide  aright  as  any  arbitrators."  But  as  the  law  holds 
parties  to  any  award  made  upon  questions  actually  and  properly 
submitted,  and  open  to  no  objection  from  insufficiency  of  power, 
or  erroneous  exercise  of  power  on  the  part  of  the  arbitrators,  so 
would  equity  ;  and  therefore  we  think  it  would  compel  a  dissolu- 
tion so  awarded,  (x) 

(x)  The  leading  case  on  the  power  of  2 ;  8  Vin.  Abr.  42.    If  an  arbitrator  be 

arbitrators  to  dissolye  a  partnership  when  appointed  to  arbitrate  a  certain  measure 

all  matters  in  difference  are  referred,  is  contemplated   between  two  parties  as  a 

Green  v.  Waring,  1  W.  Bl.  475.     See,  dissolution  of  partnership,  he  Is  not  neces- 

also.  Street  v.  Bigby,  6  Yes.  815;  Heath  t;  sarilj  bound  to  direct  that  the  partnership 

Sansom,  4  B.  &  Ad.  172;  Maley  v.  New-  shall  be  dissolved.    Simmons  v,  Swaine, 

man,  5  Dowl.  &  R.  817 ;  Bjers  v.  Van  1  Taunt.  649. 
Deusen,  5  Wend.  268 ;  Bolle,  Arbitr.  B. 


; 
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CHAPTER  XV. 

OP  BANKBUPTCY  AND  INSOLVENCY. 

An  act  to  establish  a  iiniform  system  of  Bankruptcy  throughout 
the  United  States  was  passed  by  Congress,  and  approved  March 
2, 1867 ;  and  there  have  been  some  later  acts  in  amendment  of  the 
first.  The  36th  section  of  that  act  relates  to  the  Bankruptcy  of 
Partnerships,  and  applies  to  corporations  and  partnerships  the 
provisions  of  the  Act.  We  shall  treat,  in  this  chapter,  of  the  ques- 
tions which  have  arisen  in  England  and  this  country,  under  the 
application  to  partners  and  partnerships,  of  the  laws  of  bankruptcy 
and  insolvency. 

SECTION   I. 

WHEN  AND  HOW  A  BANKBUFTCT  DISSOLVES  A  PARTNERSHIP. 

*  469       *  It  is  a  well-established  rule  of  law  and  of  equity,  tiiat 
Bankruptcy  or  Insolvency,  meaning  hereby  legal  and  tech- 
nical bankruptcy  or  insolvency,  whether  of  one  partner  or  of  the 
firm  per  8e,  operates  a  dissolution  of  the  partnership,  (a) 

A  question  exists,  however,  as  to  the  time  when  a  dissolution 
from  this  cause  takes  place.  In  England,  it  seems  now  well  set- 
tled, that  the  dissolution  does  not  take  place  until  it  is  formally 
declared  by  competent  authority ;  but  then  it  goes  back  in  its 
efiect,  by  relation,  to  tlie  time  when  an  act  of  bankruptcy  was 
committed,  (b)  We  should  say,  that  the  dissolution  took  place  as 
soon  as  the  assets  were  vested  in  the  assignee,  with,  perhaps,  a 

(a)  Fox   V,  Hanbury,  Cowp.  446;  Ex       (5)  Foxi?.  Hanbury,  Cowp.  445 ;  Hagae 

parte  Smith,  6  Yes.  295 ;  Wilson  v.  Green-  v.  RoUeston,  4  Burr.  2174 ;  Ex  parte  Smith, 

wood,  1  Swanst.  471 ;  Crawshay  v.  Col-  5  Ves.  295 ;  Harvej  v,  Crickett,  5  Bitaiile 

ling,  15  Yes.  217 ;  Marquand  v.  New  York  &  S.  886 ;  Datton  v,  Morrison,  17  Yet. 

Manuf.  Co.,  17  Johns.  525;  Griswold  v.  194;  Barker  v.  Goodair,  Hid.  78;  Thom- 

Waddington,  16  id.  486,  491;  William-  ason  v,  Frere,  10  East,  418;  Siegel  r. 

son  V,  Wilson,  1  Bland,  418;  Gowan  v.  Chidsey,  28  Penn.  287;  Smith  v.  Stokes. 

Jeffiries,  2  Ashm.  296 ;  Smith  v.  De  Silra,  1  East,  864. 
Cowper,  471 ;  Ex  parte  Ruffln,  6  Yes.  126 ; 
Crawshay  v.  Kaide,  1  Swanst.  507,  note. 
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retrospective  effect,  carrying  back  the  dissolution  to  the 

*  time  of  the  filing  of  the  petition  of  bankruptcy,  or  possi-  *  470 

bly  only  to  the  issuing  of  the  warrant,  (c) 

That  the  cause  why  bankruptcy  operates  dissolution,  is  its  tak- 
ing all  interest  and  property  in  the  partnership  stock  out  of  the 
bankrupt's  hands,  seems  to  be  clear.  Whatever  has  this  effect 
causes  a  dissolution.  Thus,  if  there  be  a  prayer  for  an  account 
and  a  receiver,  the  appointment  of  a  receiver  operates  a  dissolu- 
tion, if  he  takes  all  the  property  into  his  own  hands  and  posses- 
sion ;  so  that,  after  such  appointment,  the  power  of  giving 
preferences  among  the  creditors  is  gone,  (d)  But,  if  he  is  ap- 
pointed rather  as  a  manager  or  overseer,  leaving  the  property  where 
it  stood  before-,  we  should  doubt  whether  it  would  have  the  effect 
of  a  dissolution.  How  far  it  would  control  or  restrain  the  power  of 
disposing  of  the  effects,  would  probably  depend  upon  the  terms 
of  the  decree.  Moreover,  it  was  distinctly  held,  where  there 
were  no  statutes  of  insolvency,  properly  so  called,  that  actual 
insolvency,  or  inability  and  refusal  to  pay  debts,  does  not  operate 
a  dissolution ;  and  the  reason  assigned  is,  that  it  does  not  of  itself 
transfer  the  property  of  the  insolvent  to  assignees.  And,  even  in 
England,  absconding  is  held  not  to  operate  a  dissolution,  although 
a  very  strong  act  of  bankruptcy,  on  which  a  sequestration  may  be 
founded,  which  shall  go  back  by  relation  to  the  absconding,  (e) 

(c)  Morton,  J.,  in  Arnold  v.  Brown,  24  partnershipi  nor  divest  the  partners  of  their 
Pick.  98,  held  that  "  the  insolvencj  of  one  dominion  over  the  partnership  property, 
or  both  partners  we  think  would  not  pro-  Siegel  v.  Chidsey,  28  Penn.  287. 
dace  this  effect.  The  insolvency  of  one  {d)  Egberts  i;.  Wood,  8  Paige,  617. 
might  famish  to  the  other  sufficient  ground  The  receiver  is  entitled  to  the  possession 
for  declaring  a  dissolution.  .But,  in  this  of  the  boo^s  of  the  firm.  Succession  of 
State,  the  inability  to  pay  the  company  or  Andrew,  16  La.  Ann.  197. 
the  private  debts  of  the  partners,  woald  (^)  Morton,  J.,  in  Arnold  v.  Brown,  24 
not  per  se  operate  as  a  dissolation."  In  Pick.  94,  said  :  "  In  England  the  abscond- 
England,  bankruptcy,  and  in  some  of  oar  ing  would  be  an  act  of  bankruptcy,  and 
States  where  insolvent  laws  exist,  legal  the  bankruptcy,  when  determined  by  reg- 
insolvency,  may  produce  a  dissolution,  ular  adjudication,  would  create  a  dissola- 
Wherever  the  one  or  the  other  operates  to  tion.  But  the  absconding  is  never  relied 
vest  the  bankrupt's  or  insolvent's  property  upon  as  a  dissolution.  And  held,  in  acoord- 
in  assignees  or  other  ministers  of  the  law,  ance  with  the  above,  that  the  absconding 
it  would  produce  that  effect.  Probably  a  of  one  of  the  partners  of  a  firm  will  not 
voluntary  assignment  by  a  partner  of  all  produce  a  dissolution  in  this  country ; 
his  property,  would  do  the  same.  In  Penn-  overruling  Whitman  o.  Leonard,  8  Pick, 
sylvania,  it  is  Held,  that  simple  insolvency,  179,  on  this  point.  And  see  Ex  parte 
without  an  assignment,  or  any  judicial  Smith,  5  Yes.  295;  Hilliard  on  Bankrupt- 
process,  does  not  work  a  dissolution  of  the  cy,  §  17  ;  Fox  v.  Hanbury,  Ck)wp.  446; 
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*  471        *  Formal  and  complete  bankruptcy  acts  upon  a  partner- 

ship in  many  respects  like  death.  (/)  If  it  be  the  bank- 
ruptcy of  the  firm,  it  is  like  the  death  of  all  the  partners.  If  the 
bankruptcy  of  one  partner,  it  is  like  his  death.  And  we  should 
expect  this  result  upon  a  mercantile  partnership,  because  bank- 
ruptcy is  the  death  of  the  bankrupt  as  a  merchant.  If  discharged, 
he  may  begin  again,  free  from  his  old  debts,  and  without  his  old 
means,  and  he  begins  as  a  new  man. 

Some  of  the  consequences  which  illustrate  the  analogy  between 
bankruptcy  and  death  are  these :  The  bankrupt  loses  all  posses- 
sion of  his  property,  and  all  power  over  it,  and  all  interest  in  it. 
There  is  always  a  legal  possibility  that  the  assets  may  pay  bis  debts 
and  leave  a  surplus,  and  when  this  happens,  in  fact,  the  interest 
and  right  of  the  party  revive,  because  he  is  no  longer  a  bank- 
rupt ;  but,  while  he  is  one,  his  property  is  taken  wholly  from  his 
hands,  (jf) 

SECTION  11. 

OF  THE  EFFECT  OF  THE  BANKRUPTCY  OF  A  PARTNER  UPON  80LVE3qT  PARTNERS. 

His  property,  rights,  and  interests  pass  from  the  bankrupt  to  his  • 
assignees.  They  do  not  become  partners  in  his  stead,  because  the 
dUectus  personarumj  and  other  principles  of  the  law  of  partnership, 
prevent  this.  But  they  become  tenants,  i#  common  with  the  part- 
ners, and  have  the  rights  and  obligations  of  tenants  in  common, 
with  some  qualifications,  and,  perhaps,  some  additions, 

*  472    which  arise  *  from  the  peculiar  origin  of  the  tenancy.  (A) 

Criape  V,  Perritt,  Willes,  467, 1  Atk.  188 ;  an  insolvent  debtor  has  the  same  effect 

Hague  i;.  RoUeston,  4  Burr.  2174 ;  Smith  Cooper  v.  Henderson,  6  Binn.  189 ;  Shir- 

V,  Stokes,  1  East,  868 ;  Smith  v.  Oriell,  id.  ley  v.  Long,  6  Rand.  785 ;  Bank  v.  Horn, 

868 ;  Ex  parU  VTilliams,  11  Ves.  5 ;  WU-  17  How.  157. 

eon  17.  Greenwood,  1  Swanst.  482;  Harvey  (h)  Fox   v.    Hanbury,    Cow|>er,    449 ; 

V.  Crickett,  5  Maule  &  S.  886 ;  Barker  v.  West  v.  Skip,  1  Ves.  289 ;  Smith  v.  Stokes, 

Goodair,  11  Yes.  78 ;  Dutton  v.  Morrison,  1  East,  863 ;  Smith  v.  Oriell,  id.  86a    In 

17  id.  198 ;  Marquand  v.  N.  York  Manuf.  Barker  v,  Goodair,  11  Ves.  85,  Lord  Eldon 

Co.,  17  Johns.  529.  says : "  When  one  partner  becomes  a  bank- 

.  (/)  Lord  Eldon  in  Ex  parte  Williams,  rupt  his  interest  in  the  partnership  proper- 

11  Ves.  5.    See  Rothwell  v.  Dewees,  2  ty  is  vested  in  his  assignees ;  and,  aocord- 

BUck  (U.  S.),  S.  C.  618.  ing  to  the  doctrine  of  this  oojirt,  perhaps 

{g)  Barstow    v.  Adams,  2   Day,    70 ;  with  equities  in  them,  vastly  beyond  what 

Kitchen  V.  Bartsch,  7  East,  58 ;  Cohen  v.  tenants  in  common  have,  where  no  bank- 

Gibbs,  1  Hill,  S.  C.  206 ;  Stoaffer  v.  Cole-  ruptcy  has  occurred."     And  Chancellor 

man,  1  Yeates,  899.    The  assignment  of  Kent,  in  Murray  v.  Murray,  5  Johns.  Ch. 
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Thus,  the  assignees  may  claim  an  account,  and  require  a  prompt 
and  complete  settlement  of  the  concern,  (i)  Thej  cannot  take  the 
property  and  business  into  their  own  hands,  and  settle  it  them- 
selves, because  the  solvent  partners,  at  least  in  equity,  hold  in 
somewhat  the  same  way  that  surviving  partners  do,  all  the  effects 
and  property,  aud  for  the  same  purpose,  that  of  winding  up  the 
concern.  For  this  they  have  the  same  power  and  duty,  and  are 
under  the  same  obligations,  and  may  be  reached  by  the  same  pro* 
cess,  and  compelled  to  discharge  their  duty  as  surviving  partners. 
And  the  assignees  have  the  same  rights  and  remedies  as  the  repre- 
sentatives of  a  deceased  partner.  (/)  It  has,  however,  been  heldj 
that  the  assignees  become  at  once  tenants,  in  common  with  the 
solvent  partners,  their  representatives  or  assigns  ;  they  can 
neither  bring  trover  against  *  the  partners  for  the  partner-  *  473 
ship  effects,  nor  can  the  solvent  partners  get  their  effects 
out  of  the  hands  of  the  assignees  when  they  have  taken  possession, 
for  it  is  said,  that  at  law,  they  are  equally  entitled  to  the  posses- 
sion, (k)     Whether  the  partnership  be  determinable  at  will,  or 

78 :"  The  solyent  partner,  upon  the  diwo-  (t)  Billiard  on  Bankr.  and  Ins.  60; 
Intion  of  the  partnership  by  bankruptcy,  Crawshay  v,  Collins,  15  Ves.  218. 
being  a  tenant  in  common,  may  retain  and  {J)  Crawshay  v.  Collins,  15  Yes.  218 ; 
distribute  the  ftmds  in  his  possession,  and  Brown  v.  De  Tastet,  Jac.  284.  In  Hub- 
may,  as  was  held  in  Fox  v.  Hanbury,  sell  bard  v.  Guild,  1  Duer,  662,  it  was  held, 
those  partnership  eflbcts,  for  a  yaluable  that  a  solvent  partner  is  not  entitled  by 
consideration  and  without  firaud.  They  law  to  the  sole  administration  of  the  assets 
cannot  be  called  out  of  his  possession  by  of  the  partnership,  which  is  dissolved  by 
his  co-tenants,  the  assignees,  unless  under  the  separate  insolvency  of  one  or  more  of 
the  direction  of  this  court,  on  a  biU  filed  the  partners.  The  court  added,  that  they 
by  them  ibr  contribution ;  or,  perhaps,  saw  no  reason  why  the  solvent  partner 
where  an  account  of  the  joint  Amd  is  di-  should  not  himself  be  appointed  the  re- 
rected  to  be  taken  in  bankruptcy.  But,  ceiver,  if  he  would  give  the  necessary 
on  the  other  hand,  there  is  no  foundation,  security.  It  seemed  to  them  that  in  all 
in  law  or  equity,  for  the  solvent  partner  to  cases  where  the  dissolution  of  a  partner- 
call  to  account,  either  the  partnership  debt-  ship  is  occasioned  solely  by  the  insolven- 
ors  who  have  bond  fidit  settled  with  the  cy  of  one  of  the  partners,  the  solvent 
assignees,  or  the  assignees  themselves,  for  partner  ought  to  be  appointed  receiver, 
the  funds  in  their  possession.  They  hold  when  his  capacity  and  integrity  are  un- 
those  funds  by  an  equal  tiUe  in  law  with  questioned.  The  appointment  was  made 
him,  as  tenants  in  common,  and  by  a  supe-  accordingly.  See,  also,  Freeland  p.  Stana- 
rior  equitable  title,  as  trustees,  charged  field,  18  Eng.  L.  &  £q.  886. 
with  the  payment  of  both  the  joint  and  (A;)  Murray  v.  Murray,  5  Johns.  Ch.  70; 
separate  debts."  Anon.,  12  Mod.  446 ;  Smith  r.  Stokes,  1  East,  868 ;  Salomons 
Wilson  o.  Greenwood,  1  Swanst.  482 ;  v.  Nissen,  2  T.  R.  674 ;  Fox  v.  Hanbury, 
Marquand  v.  N.  Y.  Man.  Co.,  17  Johns.  525.  Cowp.  445 ;  Smith  v.  Oriell,  1  East,  868 ; 
See  Bichardson  v.  Tobey,  8  Allen,  81.  Binford  t?.  Dommett,  4  Ves.  766. 
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established  for  a  time  certain,  it  is  equally  and  immediately  dis- 
solved. And  even  if  there  were  a  provision  in  the  articles,  that, 
in  case  of  bankruptcy  of  one  partner,  the  other  partners  should 
take  all  his  share  and  interest,  at  a  certain  valuation,  and  continue 
the  business,  and  this  provision  were  carried  into  full  effect,  there 
is,  nevertheless,  a  dissolution  of  the  partnership,  ^l)  For  the  loss 
of  his  property  and  interest  takes  out  the  bankrupt  partner,  and 
the  loss  of  this  partner  dissolves  the  partnership.  There  is  much 
doubt,  however,  whether  a  provision  of  this  kind  is  not  avoided  by 
bankruptcy,  because  it  gives  to  the  bankrupt  a  power  over  the  dis- 
position of  his  property,  which  all  the  principles  of  the  bankrupt 
laws  deny  to  him ;  but  the  question  can  hardly  be  considered  as 
settled,  (m) 

So,  too,  no  notice  or  knowledge  of  the  bankruptcy  or  of  the  dis- 
solution is  requisite,  any  more  than  in  the  case  of  dissolution  by 
death,  to  prevent  the  partner  or  his  assets  from  being  bound  for 
new  contracts  or  debts,  and  to  prevent  the  solvent  partners  from 
acting  for  him,  except  to  liquidate  and  realize  the  balance 
*  474  due  *  to  him.  The  rule  arises,  in  part,  from  the  notorious- 
ness of  the  fact  of  legal  bankruptcy,  and,  in  part,  from  the 
taking  from  him,  by  the  law,  of  all  his  means  of  satisfying  a 
liability,  but,  in  part,  also,  as  we  think,  from  bankruptcy  being  a 
quasi  death,  (n) 

(/)  Comjn  on  Coot.  (4ih  Am.  edit.)  i?x  parte  Tocmg,  Buck,  179,  8  Madd.  121 ; 

628.  Ex  parte  Hodgson,  19  Yes.  206.    And  see 

(m)  See  Featherstonhaugh  v,  Fenwick,  Brandon  v,  Robinson,  18  id.  429.  The 
17  Yes.  298 ;  Rigden  v.  Pierce,  6  Madd.  general  distinction  seems  to  be  that  the 
868;  Cook  v.  CoUingridge,  Jac.  607-620.  owner  of  the  property  may,  on  alienatioii, 
In  Cookson  v.  Cookson,  8  Sim.  648,  the  qnaliiy  the  interest  of  his  alienee  by  a  coo- 
case  of  Cook  V,  Collingridge  is  criticised,  dition  to  take  effect  on  bankruptcy;  bat 
The  following  are  some  of  the  principal  cannot,  by  contract  or  otherwise,  qualify 
authorities  applicable  to  the  main  point :  hia  own  interest  by  a  like  condition,  detef^ 
Lockyer  v.  Savage,  2  Strange,  947 ;  Hmi-  mining  or  controlling  it  in  the  erent  of 
ter  V.  Galliers,  2  T.  R.  183 ;  Ex  parte  Hill,  his  own  bankruptcy,  to  the  disappoint- 
Cooke's  B.  L.  228, 1  Coz,  800;  Ex  parte  ment  or  delay  of  his  creditors;  theyittdSf- 
Bennet,  Cooke's  B.  L.  229 ;  In  re  Murphy,  poneiuU,  which  for  the  first  purpoee  is 
1  Schoales  &  L.  44 ;  Ex  parte  Henecy,  absolute,  being,  in  the  latter  instance,  aob- 
cited  id.;  In  re  Meaghan,  id.  179;  Dom-  ject  to  the  disposition  previously  prescribed 
mett  V.  Bedford,  6  T.  R.  684,  8  Yes.  149 ;  by  law.  Note  to  1  Swanat.  481. 
Ex  parte  Cook,  8  id.  868;  Ex  parte  Hln-  (n)  Yulliamy  v.  Noble,  8  Merir.  614; 
ton,  14  id.  698;  Ex  parte  Ox\ey,l  Ball  &  Lacy  v.  Wooloot,  2  Dowl.  &  R.  468; 
B.  267  ;  Higinbotham  v.  Holme,  19  Yes.  Thomason  v.  Frere,  10  East,  418;  Fkank- 
88;  Ex  parte  Yere,  id.  98,  1  Rose,  281 ;  Im  v.  Brownlow,  14  Yes.  660-667. 


CH.  XT.]  OP  BANKRUPTCY.  4*1 

If  the  solvent  partiiers,  instead  of  winding  up  the  concern,  con- 
tinue the  business,  without  stay  or  interruption,  they  do  so  at  their 
own  peril,  and  upon  precisely  the  same  terms  and  responsibility 
which  have  already  been  stated  in  reference  to  surviving  part- 
ners, (p) 

And  it  may  be  stated,  as  another  instance  of  the  analogy  be- 
tween the  actual  death  of  a  partner,  and  that  bankruptcy  which  is 
a  commercial  death,  that  the  latter  suspends,  or,  rather  annuls, 
any  attachment  or  execution  of  his  property  or  his  interest  in  the 
firm.  (/?)  We  should  say,  however,  that  the  American  rule  of 
bankruptcy  would  be  applied  to  this  case,  if  it  were  a  foreign  bank- 
ruptcy. That  is,  if  there  were  a  foreign  firm,  which  went  into 
bankruptcy  abroad,  and  a  creditor  of  one  of  the  partners,  in  this 
State,  attached  or  was  levying  upon  his  interest  in  property,  within 
this  State,  belonging  to  the  firm,  the  foreign  bankruptcy  would  not 
suspend  this  attachment  or  levy.  But,  if  the  foreign  assignee  had 
taken  possession  of  the  property,  his  possession  would  have  com- 
pleted his  title,  and  would  prevent  the  attachment  or  levy.  And, 
in  this  respect,  our  States. are  foreign  to  each  other,  (j) 

(o)  Crawshay  v.  CollinSi  15  Yes.  218 ;  ally  support  the  text,  which  is  the  Amer- 

Brown  v.  De  Tastet,  Jac.  892 ;  West  v,  ican,  in  opposition  to  the  English  doctrine. 

Skip,  1  Yes.  289,  456.  We  An^iish  a  number  of  the  authorities, 

{p)  Barker  v.  Goodair,  11  Yes.  78 ;  Dnt-  both  early  and  recent.  Proctor  v.  Moore, 
ton  o.  Morrison,  17  id.  198 ;  In  re  Wait,  1  1  Mass.  198 ;  Baker  o.  Wheaton,  5  id. 
Jac  &  W.  605.  The  interest  of  each  part-  509 ;  Watson  v.  Bourne,  10  id.  887*;  Ogden 
ner  being  his  share  of  the  surplus,  subject  v.  Saunders,  12  Wheat  218 ;  Prentiss  v. 
to  all  the  partnership  accounts,  that  inter-  Savage,  18  Mass.  20 ;  Tappan  v.  Poor,  15 
est  only  is  liable  to  the  execution  of  a  id.  419,  422;  Blake  v.  Williams,  6  Pick, 
creditor ;  and  by  the  bankruptcy  of  one  286,  806 ;  Agnew  v.  Piatt,  15  id.  417 ; 
his  interest  is  diyested,  and  vests  io  the  Betts  v.  Bagley,  12  id.  572,  579 ;  Savage 
assignees,  by  relation  to  the  act  of  bank-  v.  Marsh,  10  Met  594 ;  Fiske  v,  Foster, 
ruptey.  Brickwood  v.  Miller,  8  Meriv.  id.  597 ;  Springer  v.  Foster,  2  Story,  888 ; 
279;  Ex  parte  FbtIow,  1  Rose,  421;  Cald-  Shaw  v.  Bobbins,  12  Wheat  869,  note; 
well  V.  Gregory,  1  Price,  119-180 ;  Ex  parte  Milne  v.  Moreton,  6  Binn.  858 ;  Harrison 
Peoke,  1  Madd.  858;  Ex  parU  Ruffin,  6  v.  Sterry,  5  Cranch,  289, 802 ;  The  Watch- 
Yes.  126 ;  Ex  parte  Rowlandson,  1  Rose,  man,  Ware,  282,  287 ;  Dawes  v.  Head,  8 
419 ;  Campbell  v,  Mullett,  2  Swanst  551-  Pick.  128 ;  Richards  o.  Dnteh,  8  Mass. 
575 ;  Egberts  v.  Wood,  8  Paige,  517.  See  506  ;  Burk  v.  McClaio,  1  Harris  &  McH. 
Willis  v.  Freeman,  85  Yt  44.  The  sub-  286;  Wallace  r.  Patterson,  2  id.  468; 
ject  of  the  attachment  of  a  partner's  inter-  Ward  v,  Morris,  4  id.  880 ;  Smith  v.  Smith, 
est  is  discussed  in  Day  v.  McQuillan,  18  2  Johns.  285 ;  Bird  v.  Caritat,  id.  842. 
Minnes.  205.  For  a  late  English  case,  see  Nicholson  v. 

(g)  The  authorities  on  these  points  are  Ricketts,  2  Ellis  &  £.  (105  Eng.  Com.  L. 

veiy  numerous,  and  at  one  time  were  very  R.)  497. 
conflicting.    The  later  authorities  gener- 
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*  475  *  All  actions  for  recovery  of  debts  due  to  the  firm  may  be 
brought  in  the  name  of  the  solvent  partners  and  the  assign- 
ees of  the  bankrupt  partners ;  (r)  and  all  actions  against  the  firm, 
should  be  brought  against  aU  the  partners  by  name,  («)  including 
the  bankrupt ;  (f)  unless  he  has  been  discharged,  (u)  If  he  has 
been  discharged,  and  is  still  made  defendant,  it  would  seem  that 
be  may  have  judgment  against  the  plaintiff,  and  the  plaintiff  may 
have  judgment  against  the  other  partners,  (t;)  In  suits  in  equity 
different  rules  prevail  from  those  which  govern  suits  at  law. 
The  general  principle  there  may  be  said  to  be,  that  the  parties 
actually  interested,  must  always  be  joined,  whether  as  plaintiflb 
or  defendants,  (w^ 

If  one  partner  be  bankrupt,  his  discharge  does  not  discharge 
the  other  partners,  nor  affect  their  indebtedness,  excepting  as  to 
the  sum  which  the  creditor  takes  by  way  of  dividend,  which  is,  of 
course,  deducted  from  the  debt  due  to  him.  If  all  the  partners, 
or  the  firm  as  such,  become  bankrupt,  it  is  still  true,  that 
*476  the  discharge  of  *one  or  more  affects  only  those  dis- 
charged, (re)  If  other  partners  are  not  discharged,  each  of 
them  may  be  sued  for  the  whole  of  the   balance   of  the   debt 

(r)  ThomaBon  v.  Frere,  10  East,  418 ;  in  case  of  coverture  or  infimcj,  or  by  mat- 
Murray  V,  Murray,  6  Johns.  Cb.  70 ;  ter  of  subsequent  discharge,  as  in  case  of 
backer  v.  Shepherd,  2  Chitty,  652 ;  6ra-  bankruptcy,  but  which  leaves  the  other 
ham  V.  Robertson,  2  T.  B.  282.  An  action  contracting  parties  liable  to  the  perform- 
does  not  abate  by  the  bankruptcy  of  the  ance  of  the  contract,  such  party  may 
plaintiff.  The  assignees  can  continue  the  have  a  separate  judgment  against  the 
action  in  his  name.  Waugh  v,  Austen,  8  plaintiff,  and  the  plaintiff  may  have  a  YaUd 
T.  R.  487.  judgment  against  the  other  contracting 

(a)  Bristovr  v,  James,  7  T.  R.  267 ;  By-  parties."    Per  Shaw,  C.  J.,  in  Tuttle  v. 

ers  V,  BobiCp  1  H.  Bl.  286 ;   Bitchbum  v.  Cooper,  10  Pick.  291. 
Spracklin,  6  Esp.  81 ;  Dodge  v.  Dicas,  8       (to)  Mechanics'  Bank  v.  Seton,  1  Pet 

B.  &  Aid.  611;  Rice  v,  Shute,  6  Burr.  299;  Story  v.  Livingstone,  18    id.  859; 

2611;    Vernon  v,  Jefferys,  2    Strange,  Hussey  v.  Dole,  24  Me.  20;  Mc€k>nneU 

1146.    But  see,  under  a  peculiar  state  of  v.  McConnell,  11  Vt.  290 ;  Noyes  r.  Saw- 

ikcts,  Colwell  v.  Lawrence,  88  Barb.  648.  yer,  8  id.  160 ;  Crocker  v.  Higgins,  7  Conn. 

(0  1  Chit.  PL  (10th  Am.  edit.)  68.  842 ;  Hawley  v.  Cramer,  4  Cowen,  717 ; 

(u)  Tuttle  u.  Cooper,  10  Pick.  291.  Oliver  v.  Palmer,  11  GUI  &  J.  426;  Paric 

(v)  "  Where  a  defence  can  be  made  by  v.  Ballentine,  6  Blackf.  228 ;  West  v.  Ban- 
one  or  more  of  the  defendants,  either  by  dall,  2  Mass.  181. 

plea  or  by  proof  on  the  trial,  which  admits       (x)  A  partner  who  after  getting  his  oei^ 

the  making  of  the  original  joint  contract,  tiflcate,  has  taken  up  the  notes  of  the  firm 

but  shows  matter  of  personal  exemption  is  permitted  to  prove  against  the  joint  es- 

or  discharge,  whether  such   exemption  tate.    Atkins  v.  Atkins,  Buck,  479. 
arises  from  an  incapacity  to  contract,  as 
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which  remains  unpaid,  (y)  The  bankruptcy,  itself,  operates  a  dis- 
charge of  an  execution  against  the  partnership,  because  it  super- 
sedes all  remedies  which  any  creditor  resorts  to,  in  favor  of  all 
the  creditors,  for  whose  equal  benefit  it  takes  possession  of  all  the 
property,  (z) 

There  are  many  cases  in  England  turning  upon  the  right  of  the 
'  solvent  partner  to  pay  debts,  or  otherwise  dispose  of  the  comnron 
property,  after  an  act  of  bankruptcy  by  a  partner,  but  before  a 
declared  bankruptcy.     There,  as  soon  as  the  decree  of  bankruptcy 
is  made,  it  goes  back  by  relation,  as  we  have  before  remarked, 
and  makes  the  bankruptcy  effectual  from  the  first  act  of  bank- 
ruptcy.    And  with  us  all  transfers  or  payments  before  the  bank- 
ruptcy, made  in  contemplation  of  it,  or  within  a  certain  period 
before  it,  are  avoided  as  against  the  general  creditors,  (a)     We 
apprehend  this  i^ule,  on  principle,  must  apply  here  to  the  acts  of  the 
solvent  partner.     In  general,  these  acts  cannot  affect  the  creditors 
of  the  firm,  because  the  solvent  partner  is  bound  in  soUdo  to  pay. 
them.     What  he  does,  however,  may  waste  his  means,  so  that  he 
ceases  to  be  solvent,  or  it  may  indirectly  affect  the  several  debtors, 
by  lessening  a  surplus  of  his  interest  in  the  joint  fund  to  which 
they  might  look.     But,  to  any  questions  of  this  kind,  there  is  but 
one  principle  applicable  in  practice.     It  is,  that  the  solvent  partner 
has  possession  of,  and  full  power  over,  all  the  effects  of  the  part- 
nership ;  after  the  bankruptcy  is  declared,  that  partnership  is  dis- 
solved ;  and  now  this  solvent  partner  holds  and  disposes  of  the 
effects,   as   trustee,  for    all  interested,   (i)      And   if,  in 
the   exercise  of  his  undoubted  *  power,  either  before   or    *  477 
after  the  declaration  of  bankruptcy,  he  commits  a  fraud, 


(y)  Ex  parte  Bolton,  Buck,  18 ;  Heath  (6)  Fox  v.  Hanbmy,  Cowp.  445 ;  Har- 

V.  HaU,  4  Taunt  826;   Sleech'8  case,  1  vej  v.  Crickett,  6  Maule  &  S.  886;  Par- 

Meriy.  670;   Browne  v,  Carr,    7  Bing.  ker  t;.  Muggridge,  2  Stoty,  846;  Wood- 

608.  bridge  v.  Swann,  4  B.  &  Ad.  688 ;  In  re 

{z)  Barker   v,  Goodair,  11  Yes.    78;  Robinson,  1  Mont.  &  A.  18;    Smith  v. 

Button  V.  Morrison,  17  id.  198 ;  In  re  Oriell,  1  East,  868 ;  Be  Tastet  v.  Carroll, 

Wait,  1  Jac.  &  W.  606.  1  Stark.  88 ;  /n  r«  Wait,  1  Jac.  &  W.  606. 

(a)  Ererett   v.  Stone,  8    Story,  446 ;  See  Westcott  v.  Tyson,  88  Penn.  889,  on 
Hassels  v.  Simpson,  Boug.  92 ;  McKenzie  the  question  of  one  of  the  insolvent  part- 
is. Garrison,  10  Rich.  284 ;  Atkinson  v.  ners  assisting  a  third  party  in  the  purchase 
Farmers'  Bank,  Crabbe,  629 ;  Fidgeon  v.  of  the  creditors'  daim. 
Sharp,  1  Marsh.  198. 
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actual  or  constructive,  all  those  whom  it  would  injure  may 
avoid  it,  or  have  their  remedy  against  him  for  the  damages  it 
causes,  (^c) 

A  rule  has  been  laid  down  in  England,  and  referred  to  a 
special  provision  in  what  is  there  called  Sir  Samuel  Bomillj's  act, 
which  rests,  also,  on  general  principles  and  sound  reason,  and 
has  we  consider,  been  adopted  in  the  jurisprudence  of  this  coun- 
try. It  is  this:  Each  partner  is  liable  for  all  the  debts  of  the 
firm;  but  each  partner  is  liable,  as  a  principal  debtor,  for  his 
own  share  and  as  a  surety  for  the  other  partners  for  the  remain- 
der. Hence  a  solvent  partner,  who  pays  all  the  debts  of  the  concern, 
may  prove,  against  assignees  of  the  insolvent  partner,  that  propor- 
tion of  what  the  solvent  partner  has  paid  which  the  insolvent 
would  have  paid  if  also  solvent.  (cT)  1?hus,  if  a  firm  consist  of 
three  persons,  and  owes  large  debts  ;  two  of  the  'three  become  in- 
solvent, and  the  third  pays  all  the  joint  debts.  He  has  paid  one- 
third  as  his  own  debt,  and  two-thirds  as  the  debts  of  the  other 
partners,  one-third  each.  But  it  seems  that  the  solvent  partner 
cannot  consider  the  other  two  as  sureties  for  each  other  to  him. 
If  therefore,  one  of  the  two  has  a  large  separate  estate  and  the 
other  little  or  nothing,  all  he  can  do  is  to  prove  his  third  against 
the  one,  and  the  other  third  against  the  other,  although  he  may 
get  no  dividend  on  this  latter  third.    This,  at  least,  would  seem 

to  be  the  prevailing  doctrine  in  the  decided  cases,  (e)    But 
*  478    Lord  *  EMon  expressed  a  different  opinion,  and  remarked, 

that  he  thought  the  equity  which  made  them  sureties  to 

(c)  Runsbottom  v.  Duck,  1  Mont  on  to  prove  against  the  estate  of  a  bankrapt 

Part.  186,  appendix ;  Biggs  v.  Fellows,  8  copartner  the  amount  of  the  balance  doe 

B.  &  C.  402.    See  Ransom  v.  Van  Deven-  to  him  upon  the  partnership  account,  first 

ter,  41  Barb.  807 ;  Walsh  v.  Kelly,  42  id.  satisfying  the  partnership  debts,  or  indem- 

96.  nifying  the  bankrupt  against  them.    And 

{d)  Watson  v.  Sheath,  4  Madd.  477;  in  Ex  parte  King,  17  Yes.  116,  under  a 

Butcher  v.  Forman,  6  Hill,  686,  per  Nel-  joint  commission,  the  separate  estate  of 

son,  C.  J.  one  was  determined  to  have  a  lien  on  tbe 

(e)  Ex  pearte  Tonge,  8  Yes.  &  B.  86,  other's  share  of  a  suiplus  of  the  joint  es- 

called  Ex  parte  Toung  in  2  Rose,  40 ;  Ex  tate,  in  respect  of  a  debt  prored  upon  InOa 

parte  Ogilbj,  3  Yes.  &  B.  188,  called  Ex  drawn  by  the  one  in  the  name  of  the  firm 

parte  Ogilyy  in  2  Rose,  177 ;  Wood  v.  Dodg-  for  a  separate  debt ;   and  that  the  joint 

son,  2  Maule  &  S.  196 ;  Ex  parte  Watson,  creditors  might  come  in  with  the  separate 

Buck,  449.    In  Ex  parte  Taylor,  2  Rose,  creditors  for  the  deficiency.    See,  also.  Ex 

176,  a  solvent  partner  was  holden  entitled  parte  Reid,  2  Rose,  84. 
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each   other  for  each  other  continued  after  the  bankruptcy.  (/) 
And  this  rule  seems  to  have  been  applied  in  one  case,  (jg) 

The  assignees,  and  the  creditors,  may  lose  their  claim  against 
a  retiring  partner  for  debts  due  from  the  partnership,  by  the 
assignees  making  themselves '  responsible.  Thus,  if  after  the  re- 
tirement, and  an  agreement  between  the  partners  that  the  remain- 
ing partner  shall  continue  the  business  and  pay  all  the  debts,  and 
a  part  of  that  business  was  to  act  for  the  assignees  in  settlement  of 
a  bankrupt  estate,  and  the  assignees,  knowing  the  retirement  and 
agreement,  continued  to  employ  the  regaining  partner  alone,  and 
he  became  insolvent,  and  it  turned  out  that  the  partnership  owed 
a  large  balance  to  the  estate  or  to  the  assignees,  the  creditors  have 
no  power  to  hold  the  retiring  partner,  because  the  assignees  have 
discharged  him  by  their  acts  ;  but  they  will  hold  the  assignees  as 
personally  responsible.  (K)  The  court  has  gone  so  far  as  to  per- 
mit a  retiring  partner  to  prove  his  claim  against  the  bankrupt 
partner  although  the  debts  of  the  firm  were  not  paid,  when  the 
joint  creditors  have  discharged  the  retiring  partner,  by  directly 
or  indirectly  accepting  the  remaining  partner  as  their  only  cred- 
itor, as  by  sanctioning  by  their  conduct  and  acquiescence  an 
*  arrangement  to  that  effect  between  the  partners .  (f)  Such  *  479 
a  case  must  be  rare  however. 

(f)  Ex  parte  Hunter,  Buck,  662;  Ex  of  opinion  that,  as  the  assignees  hare 
parte  Smith,  id.  492.  2,771/.  in  their  hands,  the  separate  credit- 

(g)  Ex  parte  Flowden,  8  Mont.  &  A.  ors  of  Jellicorse  are  entiUed  to  that  sum, 
402,  2  Beac.  466.  A.,  B.,  &  C.  being  part-  after  which  his  estate  wiU  have  paid  1,000?. 
ners,  A.  and  B.  borrowed  10,000^.  for  the  more  than  Eempson's ;  therefore  the  whole 
finp  on  mortgages  of  their  separate  estates.  2,77 1/.,  subject  to  the  claim  for  159/.,  should 
The  firm  became  bankrupt ;  C.  was  whol-  be  paid  over  to  the  separate  estate  of  Jelli- 
\j  insolvent ;  and  A-'s  morl^ged  estate  corse." 

pays  more  than  his  share  of  the  debt.  (h)  If  an  assigne^under  a  commission 

Hdd,  A.'s  estate  has  a  claim  to  contribu-  of  bankruptcy  employs  an  agent  to  receire 

tion  from  B/s  for  the  difierence  between  money,  and  he  embezzles  it,  the  assignee 

what  B.'s  estate  sells  for  and  half  the  debt  will  be  liable  to  make  it  good  to  the  cred- 

of  10,000/.     Sir  John  Cross  obseryed :  itors,  unless  he  consulted  the  body  of  the 

"  The  rights  of  the  parties  are  not  altered  creditors  in  the  appointment  of  the  agent 

by  bankruptcy.    The  fiicts,  therefore,  are  7n  re  Litchfield,  1  Atk.  87. 

simply  these :  two  codebtors  give  mort-  (t)  Ex  parte  Grazebrook,  In  re  Naylor, 

gages  as  security  on  their  several  estates.  2  Deac.  &  Ch.  186.    In  this  case  A.,  being 

As  one  fidled  to  make  good  the  sum  se-  a  dormant  partner  with  B.,  dissolves  the 

cured,  the  other  has  made  up  the  difler-  partnership,  and  B.  is  declared  indebted 

ence,  whereas  the    amount    should   be  to  A.  on  balance.    A.  sues  B.  for  balance, 

charged  equally  on  the  two  estates.    I  am  and  receives  cognovit  for  debt  and  costs. 
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Tliis  distinction  seems  also  to  be  taken.  If  one  is  defrauded 
into  advancing  money  to  become  a  partner,  and  the  fraudulent 
party  becomes  bankrupt,  the  defrauded  party  may  prove  against 
his  estate  for  the  amount  he  so  advanced,  unless  he  had  held  him- 
self out  as  a  partner.  By  so  doing,  even  for  a  very  short  time,  be 
had  incurred  the  liabilities  of  a  partner,  and  cannot  prove  in  com- 
petition with  joint  creditors.  (/)  If  a  retiring  partner  has  a  cove- 
nant of  the  remaining  partner  to  pay  all  the  debts,  but  the  remaining 
partner  becomes  bankrupt,  leaving  them  or  any  of  them  unpaid, 
and  the  retiring  partner  is  held  to  pay  them,  and  does  pay  them, 
for  the  amount  he  so  pays  he  may  prove  against  the  several  estate 

of  the  bankrupt  partner,  (k) 
*  480       *  We  have  already  referred  to  the  case,  not  unfrequently 

occurring,  where  there  are  two  firms  with  some  persons  who 

B.  becomes  bankrupt.    HeJd,  that  A.  is  persons,  he  was  not  a  partner),  made  an 

entitled  to  prove  his  debts  against  the  es-  order  that  the  petitioner  should  be  at  liberty 

tate,  although  some  partnership  debts  are  to  enter  a  claim  only  for  the  amount  of 

unpaid.      See,  also,  Parker  v.  Ramsbot-  his  demand,  but  not  to  prove  with  the 

torn,  8  B.  &  C.  257.    And  see  contra,  in  separate  creditors. 

case  of  ostensible  partners,  Ex  parte  Ellis,  (k)  Wood  v,  Bodgson,  2  Rose,  47.  In 
2  Glyn  &  J.  812 ;  Ex  parte  Carter,  id.  288.  this  case,  a  partner  continuing  the  buai- 
And  see  Ex  parte  Moore,  id.  166.  ness  took  an  assignment  of  all  the  stock, 
(j)  In  Ex  parte  Broome,  1  Rose,  69,  A.,  &c.,  and  covenanted  to  indemnify  the  ^re- 
induced  by  the  fraudulent  representations  tiring  partner  from  the  debts  then  owing 
of  B.  as  to  (he  profits  of  his  business,  gives  ttom  the  partnership.  The  continuing 
him  a  certain  sum  of  money  for  a  share  of  partner  became  bankrupt,  and  obtained 
it  On  the  discovery  of  the  fraud,  A.  files  his  certificate ;  and  subsequently  an  action 
a  bill  in  equity  for  an  account,  to  have  the  was  commenced  against  tlie  retiring  part- 
partnership  declared  void,  and  for  a  receiv-  n^r,  upon  an  acceptance  of  the  partnership, 
er.  The  receiver  was  ordered.  B.  becomes  Held,  that  no  action  would  lie  against  the 
bankrupt.  Petition  by  A.  to  be  admitted  bankrupt  upon  the  covenant,  since,  under 
to  prove  his  commission  refused,  with  lib-  49  Geo.  8,  ch.  121,  §  8,  the  retiring  partner 
erty  to  make  a  clain^  Held,  that  although  might,  on  his  liability,  have  resorted  to 
A.,  as  against  B.,  might  have  an  equity  to  and  proved  his  debt  under  the  commission, 
say  he  never  was  a  partner,  it  would  be  and  was  therefore  barred  by  the  certificate, 
difficult  to  say  so  as  against  third  persons.  See,  sdso.  Ex  parte  Toung,  2  Rose,  40; 
Lord  Eldon  expressed  himself  at  first  in-  Ex  parte  Hesham,  1  id.  146.  So,  one  pait- 
clined  to  grant  the  prayer  of  the  petition,  ner  may  agree  to  give  a  retiring 
provided  the  petitioner  would  abandon  the  a  sum  for  the  concern,  though  they 
suit  in  equity,  and  the  receiver,  but  took  the  partnership  to  be  insolvent,  provided 
time  to  consider ;  and  afterwards  (observ-  no  finud  was  intended,  and  the  estate  win 
log  that  although  the  petitioner  might  be  liable.  Ex  parte  Peake,  In  re  Lightol- 
have  an  equity  to  be  considered  as  never  ler,  a  bankrupt,  1  Madd.  846-854.  See, 
having  been  a  partner,  yet  that  it  was  ex-  also,  Perring  v.  Hare,  2  Car.  &  P.  401 ; 
tremely  difficult  to  say  that,  as  to  third  Whiting  v.  Puranet,  1  Conn.  60. 
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are  partners  in  both.  We  have  seen  that  no  suit  at  law  can  be 
maintained  between  them;  but  a  suit  in  equity  may  be.  And 
whether  one  firm  can  prove  against  the  other  firm  seems  to  be  de- 
termined by  the  question  whether  the  one  firm  is  liable  for  the 
joint  debts  of  the  other.  That  is,  if  the  solvent  firm  must  pay  the 
debts  of  a  bankrupt  firm,  it  cannot  prove  against  the  estate  of  that 
firm  in  competition  with  the  creditors  whom  the  solvent  firm  must 
itself  satisfy.  (I) 

It  has  been  held  that  an  agreement  between  one  partner  and  a 
third  person  that  the  latter  shall  share  in  the  profits  of  the  former, 
as  profits,  renders  him  liable  as  a  partner  to  the  creditors  of  the  firm, 
although  as  regards  the  other  members  of  the  firm,  he  is  not  their 
copartner.  (II) 

SECTION  III. 

HOW  THE  FUNDS  ARE  APPROPRIATED  TO  THE  DEBTS. 

We  have  seen  that  the  great  majority  of.  interesting  questions 
concerning  partnership  fall  within  the  jurisdiction  of  equity. 
This  is  still  more  the  case  with  questions  of  bankruptcy  which  go 
into  equity  almost  exclusively.  We  might  expect  that  questions 
which  connect  partnership  with  bankruptcy  would  be,  more  than 
most  others,  determined  on  equitable  principles.  Hence  the  rule 
is  distinctly  established  in  equity,  that,  in  bankruptcy  of  a  part- 
nership, the  joint  property  forms  a  fund  appropriated  to  the  joint 
creditors,  and  the  several  property  of  each  creditor  a  several  fund 
appropriated'  to  the  several  creditors  of  each  partner.  And  the 
joint  creditors  cannot  go  to  the  several  property  until  the  several 
creditors  are  paid  in  full,  and  there  is  a  surplus  over,  by  which 
the  joint  creditors  may  benefit.  On  the  other  hand,  the  several 
creditors  cannot  look  to  the  joint  fund  until  all  the  joint  debts 

(/)  Ex  parte  Adams,  1  Rose,  806.    See,  parte  Sillitoe,  1  id.  874 ;  Ex  parte  Williams, 

also,  Cooke's  Bankr.  Laws,  688 ;  Ex  parte  8  Mont,  Deac  &  De  G.  488 ;  McConnick's 

Hesham,  1  Rose,  146 ;    Ex  parte  Cook,  Appeal,  66  Penn.  St.  262. 
Mont  228 ;  Cases  of  Shakeshaft,  Stirrup,       {U)  Fitch  p.  Harrington,  18  Gray,  468. 

&  Salisbuxy,  6  Yes.  128, 748, 747 ;  Ex  parte  See  on  the  relative  rights  of  creditors  of 

HargreaTes,  1  Coz,  440;   Ex  parte  St.  the  firm,  and  creditors  of  the  individuai 

Barbe,  11  Ves.  418;  Ex  parte  St.  Johns,  partners.  Reeves  v,  Ajres,  88  111.  418; 

Cooke's  B.  L.  610 ;  Ex  parte  Castell,  Ex  Lewis  v.  Conrad,  11  Iowa,  168 ;  Levally  v, 

parte  Strand,  2  Glyn  &  J.  124,  127;  Ex  BUis,  18  id.  644;  9ones  t^.  Jones,  id.  276. 

82 
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are  paid  and  there  is  a  surplus,  aud  then  the  several  creditors  of  a 
partner  may  resort  to  that  partner's  interest  in  that  surplus.  (911) 
It  has,  however,  been  held  that  if  one  partner  pays  more  than  his 
share  of  the  partnership  debts,  he  has  in  equity,  a  claim  on  the  par- 
nership  property,  superior  to  tlie  claims  of  the  separate  creditors  of 
the  copartners,  {mrn) 

It  has  been  held  that  the  separate  creditors  of  a  person  who  is  a 
member  of  two  partnerships,  have  a  preference  as  to  his  interest  in 
property  in   one  of  the  firms,  as  against  creditors  of  the  other 

firm,  (mmm) 
•  481        *  So  far  as  the  inability  of  the  several  creditors  to  look 

to  the  joint  fund  until  the  payment  of  the  debts  leaves  a  sur- 
plus, the  law,  also,  is  quite  settled.  But  it  is  not  settled  that  the 
partnership  creditors  may  not  at  law  look  to  the  several  funds  at 
once,  in  common  with  the  several  creditors.  So  far  as  the  present 
weight  of  authority  goes,  it  might  seem  that  the  joint  creditors 
kave  this  power.  But  of  late,  the  law,  as  we  have  said,  seems 
distinctly  tending  to  adopt  this  rule  of  equity,  or  rather  this  half 
of  the  equitable    rule,  (n)      We  have  touched  upon  this  subject 

(m)  In  re  Smith,  16  Johns.  102 ;  Fox  v.  v,  Johnson,  48  N.  H.  144 ;  Nixon  v.  Nash, 

Hanbury,  Cowp.  445 ;   Moody  v.  Payne,  12  Ohio,  647.     See  Backus  v.  Murphy,  39 

2  Johns.   Ch.   548 ;    Eddie   v,  Davidson,  Penn.  897 ;   Cope's  Appeal,  id.  284 ;  Hou- 

Doug.  650 ;  Smith  v.  Stokes,  1  East,  867  ;  seal  &  Smith's  Appeal,  45  id.  484 ;  Cnw- 

Wilson  V.  Gibbs,  2  Johns.  282;   Taylor  v.  ford  v,  Baum,  12  Rich.  Law  (S.  C),  75; 

Fields,  4  Yes.  896;  Chapman  t;.  Koops,  8  Willis  v.  Freeman,  85  Yt.  44;  Lewis  v. 

Bos.  &  P.  289 ;  Parker  r.  Pistor,  id.  288 ;  Conrad,  11  Iowa,  481,  and  see  ante,  p. 

Croft  V.  Pyke,  8  P.  Wms.  182;    Ex  parte  *247. 

Ruff,  6  Yes.  126  ;   Ex  parte  Williams,  11  (mm)  Crooker  0.  Crooker,  52  Me.  267. 

Yes.  5;    West  v.  Skip,   1  Yes.  Sr.  289,  [mmm)  Weaver  v.  Weaver,  46  N.  H. 

242 ;   Taylor  v.  Fields,  4  Yes.  896 ;  see  188. 

note  to  Young  v.  Keighly,  15  id.  559 ;  Dut-  (n)  Separate  ^sreditors  cannot,  in  bani- 

ton  V.  Morrison,  17  id.  198-205 ;  Watson  ruptcy,  take  a  dividend  ratably  with  the 

V.  Taylor,  2  Yes.  &  B.  299 ;  King  v.  San-  joint  creditors;   each  estate  is  applicable 

derson,  1  Wightw.  50 ;  The  King  v.  Rock,  to  its  own  debts.    The  usual  directions 

2  Price's  Exch.  198 ;  Barker  t;.  Goodair,  are  to  apply  the  funds  respectively ;  the 

11  Yes.  78-85 ;    Church  v.  Knox,  2  Day,  joint  to  the  joint  debts,  the  separate  to  the 

614 ;  Peirce  v.  Jackson,  6  Mass.  242 ;  Wil-  separate  debts,  the  surplus  of  each   to 

son  V,  Conine,  2  Johns,  280 ;  Knox  v.  Sim-  the  creditors  remaining  on  the  other.    Ex 

mons,  4  Yeates,  477 ;  Wallace  v.  Patterson,  parte  Elton,  8  Yes.  288.    In  a  very  late 

2  Har.  &  McH.  468 ;   Harrison  1?.  Sterry,  case,  Terry  v.  Butler,  48  Barb.  S.  C.  396, 

6  Cranch,  289 ;   McCoombe  v,  Dunch,  2  the  court,  in  reversing  a  judgment,  on 

Dall.  78 ;  Sanderson  v.  Stockdale,  11  Md.  appeal,  observed :  "But  th^re  ia  another 

668 ;  Linford  v.  Linford,  4  Dutch.  118  ;  branch  of  the  case,  in  respect  to  which  a 

Dunham  v.  Hanna,  18*  Ind.  270 ;   Tenney  serious  difficulty  exists,  which  does  not 
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before,  and  now  *  will  only  add,  that  in  our  judgment  the  *  482 
other  half  without  this  half  would  be  inequitable.  We  see 
no  good  reason  for  giving  the  joint  creditors  this  advantage  ;  none, 
that  is  for  confining  the  several  creditors  to  the  several  fund,  which 
does  not  equally  require  that  the  joint  creditors  should  be  confined 
to  the  joint  fund.  This  whole  rule  in  equity  has  not  been  estab- 
lished without  conflict  and  fluctuation,  and  is  not  free  now  from 
doubt,  in  some  minds,  as  to  its  justice,  reasonableness,  and  expedi- 
ency. We  share  these  doubts  in  no  degree  whatever.  It  seems  to 
us  a  simple  rule  eminently  practical,  and  founded  upon  principles 
of  justice  and  of  policy,  so  certain  and  obvious,  that  they  upon 
whom  the  rule  presses  heavily  are  seldom  disposed  to  question  its 
general  propriety.  And  we  cannot  but  think  that  as  a  rule  of 
equity,  it  is  impregnable,  and  that  it  will  be  recognized  as  a  rule 
of  law.  (o) 

seem  to  have  been  adverted  to  before  the  payment  of  the  pUintiff*0  demand  out  of 
referees,  and  which  requires  a  reversal  of  the  surplus,  if  any  remains,  after  payment 
the  judgment.  The  order,  appointing  the  of  the  separate  debts,  it  is,  therefore,  erro- 
pUintiff  receiver,  was  founded  on  a  de-  neous  and  must  be  set  aside,  and  a  new 
mand  owing  by  Putnam  &  Butler  as  co-  trial  must  be  liad."  See,  also,  the  au- 
partners.  The  property  in  the  hands  of  thorities  cited  in  the  next  preceding  and 
the  assignees,  and  which  they  are  directed  succeeding  notes.  And  see  Moline  Co. 
by  the  judgment  herein  to  transfer  to  the  v.  Webster,  26  III.  288  ;  Pahlman  v. 
plaintiff,  is  the  separate  property  of  Butler.  Graves,  id.  406 ;  Weyer  v,  Thomburgh, 
The  judgment,  also,  directs  the  plaintiff,  15  Ind.  124 ;  Jackson  v.  Clymer,  48  Penn. 
as  receiver,  to  apply  the  avails  of  said  79  ,*  Black's  Appeal,  44  id.  503 ;  Heckman 
separate  property  to  the  payment  of  the  v.  Messlnger,  49  id.  465;  Northern  Bank 
said  copartnership  demand.  In  this  re-  of  Kentucky  v.  Keizer,  2  Duvall,  169; 
spect  I  think  it  is  erroneous.  In  equity,  Whitehead  v,  Chadwell,  id.  482. 
the  separate  estate  is  not  liable  for  partner-  (o)  The  cases  on  these  questions  are 
ship  demands  until  the  partnership  effects  very  numerous.  These  questions  have 
are  exhausted,  and  the  separate  debts  are  been  considered  and  the  leading  cases 
paid.  In  the  case  at  bar  it  appears  suffl-  cited,  ante,  p.  *  847  et  seq.  and  notes.  They 
ciently,  perhaps,  that  the  remedy  at  law  are  also  considered  quite  fully  in  Murray 
against  the  partnership  property  has  been  v.  Murray,  5  Johns.  Ch.  60 ;  Bell  v.  New- 
exhausted  by  the  proceedings  had  in  the  man,  5  Serg.  &  R.  78 ;  Allen  v.  Wells,  22 
legal  action  against  Putnam  &  Butler,  set  Pick.  450,  where  many  of  the  conflicting 
forth  in  the  complaint  and  admitted  on  the  cases  are  examined.  In  Jarvis  v.  Brooks, 
trial.  But  there  is  no  evidence  that  the  8  Fost.  186,  Perley,  J.,  in  delivering  the 
separate  debts  of  Butler  have  been  paid,  opinion  of  the  court,  says :  "  The  right  of 
As  the  judgment  makes  no  provision  for  the  partnership  creditors  to  a  preference, 
the  payment  of  the  separate  debts,  but,  in  in  the  application  of  the  partnership  flinds, 
effect,  postpones  them  until  the  plaintiff's  having  been  admitted  in  this  State,  the 
claim  against  the  firm  is  satisfied  out  of  question  raised  in  this  case  is,  whether  the 
the  separate  estate,  instead  of  directing  corresponding  and  correlative  rule,  giving 
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This  rule  can  apply  only  where  there  are  matters  to  which  it 
can  apply ;  as  where  there  are  joint  debts  and  joint  funds,  and 
also  several  debts  and  several  funds.  It  is,  therefore,  not  properly 
an  exception  to  the  rule  where  there  is  no  joint  estate  or  no  living 
solvent  partner,  or  where  there  are  no  separate  debts.  These 
cases  which  are  sometimes  called  exceptions  to  the  rule,  should 
rather  be  thought  to  fall  without  the  rule,  (p)  There  is, 
*  488  however,  *  one  technical  exception  recognized  in  England,  — 
when  a  creditor  of  the  partnership  is  a  petitioner  for  a  sepa- 
rate commission  against  a  bankrupt  partner,  —  which  rests  there 
on  the  technical  reason,  that  a  commission  of  bankruptoy  is  at  once 
an  action  and  an  execution.  This  rule  has  not  been  recognized  in 
practice  in  this  country,  so  far  as  we  know  ;  nor  does  it  seem  to 
us  to  be  supported  by  any  substantial  reasons  or  principles  deriv- 
able from  the  law  of  bankruptcy  in  relation  to  partnership.  ( q) 

If  a  partner  becomes  bankrupt,  his  assignees  take  only  his  in- 
terest in  the  joint  property,  (r)     But  it  seems  that  if  a  firm  is 

a  preference  to  tlie  indiTidual  creditor  over  parte  Hall,  id.  849 ;  Ex  parte  Elton,  8  id. 

his  debtor's  separate  estate,  is  also  to  be  288  and  note  (Sumner's  ed.) ;  Ex  parte 

considered  as  having  been  adopted  as  a  Hubbard,  18  id.  424.    The  principle,  that  * 

branch  and  member  of  the  same  equitable  there  should  be  no  joint  estate,  has  been 

doctrine.    If  the  preference  is  admitted  in  carried  to  such  an  eztremelj  rigorous 

foyor  of  the  joint  creditor,  but  denied  to  extent,  that,  in  one  case  where  the  joint 

the   separate   creditor,  the   principle   of  property  was  but  51.,  and  in  another  only 

equality  and  reciprocity,  upon  which  the  1/.  lis.  6(/.  the  joint  creditors  were  refused 

interference  of  equity  with  the  legal  rule  permission  to  take  dividends  under  the 

has  been  vindicated  in  England,  wholly  separate  estate,  so  fine  has  the  distinction 

fiuls.     We  have  admitted  the  equitable  been  drawn.    Ex  parte  Peake,  2  Rose,  64  ; 

rule,  which  takes  away  the  separate  cred-  In  re  Lee,  id.  note. 

iter's  legal  right  to  satisfy  his  debt  upon        {q)  Ex  parte  Crisp,  1  Atk.  188 ;  Ex  parte 

an  undivided  moiety  of  the  partnership  Hall,  9  Yes.  849 ;  Ex  parte  Ackerman,  14 

property.      Principle,    consistency,    and  id.  604 ;  Ex  parte  De  Tastet,  1  Rose,  10, 

equal  justice  to  the   separate   creditors  17  Yes.  247.    And  see  MurriU  v.  Neill,  8 

would  seem  to  require  that  we  should  Howard  (S.  C),  414-427;    M'Cnlloh  v, 

also  adopt  the  other  branch  of  the  same  Dashiell,  1  Harris  &  G.  99;  Ex  parte  Taitt, 

equitable  doctrine,  and  there  is  no  greater  16  Yes.  198 ;  Ex  parte  Dewdney,  16  Id. 

difficulty  in  administering  one  branch  of  499;   Ex  parte  Chandler,  9  id.  86;  £x 

the  doctrine  than  the  other ;  both  may  be  parte  Crisp,  Cooke's  B.  L.  17,  WiUes,  467. 
directly  asserted  at  law  with  equal  con-       (r)  Parker  v.  Muggridge,  2  Story,  884. 

venience.    See  Sniffer  v,  Sass,  14  Rich.  And  subject  to  the  same  equiti^  which 

S.  C.  Law,  20.  afifect  the  bankrupt  or  insolvent    Jewson 

(p)  Ex  parte  Sadler,  16  Yes.  62;   Ex  v,  Moulson,  2  A^.  420;  Jacobson  v.  Wil- 

parte  Machell,  2  Yes.  &  B.  216;  Ex  parte  liams,  1  P.  Wms.  882;  Bosvil  v.  Brander, 

Abel,  4  Yes.  837 ;  Ex  parte  Clay,  6  id.  id.  468,  and  Mr.  Cox's  note ;  Bunion  v. 

818;   Ex  parte  Chandler,  9  id.  86;  Ex  Dean,  2  Yes.  Jr.  607;  Mumford  v.  Hur- 
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bankrupt,  all  the  property  of  the  firm,  and  also  all  the  several 
property  of  the  partners,  goes  to  the  assignees.  («)  Practically, 
and  in  this  country,  this  can  be  the  case  only  where  the  partners 
are  also  insolvent,  or  suppose  themselves  insolvent,  or  in  danger 
of  becoming  so ;  that  is,  have  not  enough  to  pay  all  the  debts  of 
the  firm  and  all  their  several  debts  also.  For  as  the  solvent  part- 
ners would  all  be  held,  finally,  for  tlie  debts  of  the  firm,  they 
would  pay  them  without  its  insolvency.  Indeed,  while  the  insol- 
vency of  a  partner  when  the  firm,  is  solvent  is  no  uncommon 
circumstance,  the  legal  insolvency  of  a  firm  of  which  the  partners 
are  solvent  and  able  to  pay  all  the  joint,  as  well  as  several  debts, 
is  unknown  in  practice.  It  has  been  held  that  an  assignment  of  a 
firm  for  the  benefit  of  creditors,  would  be  regarded  as  a  fraudulent 
conveyance,  unless  it  included  all  the  individual  estate  of  the  part- 
ners as  well  as  the  partnership  property,  (m) 

In  England,  by  statute,  joint  creditors  are  entitled  to  prove  under 
a  separate  commission  for  the  purpose  of  voting  in  the 
choice  of  *  assignees  and  assenting  to,  or  dissenting  from,  *  484 
the  certificate,  (f)  But  there  is  no  provision  enabling  sep- 
arate creditors  to  prove  for  this  purpose  under  a  joint  commission. 
The  law  as  to  them,  therefore,  stands  as  it  was  before,  which  pre- 
vents them  from  voting  in  the  choice  of  assignees  under  a  joint 
commission,  (u)  When  there  is  no  statutory  enactment  in  this 
country,  making  other  provisions,  we  should  consider  the  law  to  be 
as  it  was  in  lETngland  before  the  passage  of  the  statute. 

ny,  1  Faige»  620 ;  Smith  v,  Kane,  2  Paige,  nefs  ed.] ;  Ex  parU  WiUon,  18  id.  489), 

808 ;  Van  £pps  v.  Van  Beiuen,  4  id.  64.  unless  there  were  no  separate  creditors 

See  Lothrop  v,  Wightman,  41  Penn.  297.  to  vote.    Ex  parte  Jones,  18  Yes.  288 ;  Ex 

(s)  Judd   v.  Gibhs,  cited    Billiard   on  parte  Taylor,  id.  284 ;  Ex  parte  Lajcock, 

Bankr.  114;  Ex  parte  Cook,  2  P.  Wms.  1  Rose,  82. 

500;  Ex  parte  Sandier,  1  Atk.  98;  Hague       (u)  Ex  parte  Parr,  18  Yes.  66, 1  Rose, 

V.  RoUeston,  4  Burr.  2174 ;   Harrison  v.  76 ;  Ex  parte  Hamer,  id.  821 ;   Ex  parte 

Sterry,  6  Cranch,  289 ;  Wharton  v.  Fisher,  Jepson,  19  Yes.  224.    Upon  some  occa- 

2  Serg.  &  R.  178.  sions,  if  the  interest  of  the  separate  credi^ 

(m)  Citizens'  Ins.  Co.  v,  Wallis,  28  Md.  ors  requires  it,  an  order  will  be  made, 

182.  that  an  inspector  shall  be  appointed  for 

(t)  Before  the  statute  they  were  not  so  the  separate  estates,  as  a  check  upon  the 

entitled  {Ex  parte  Simpson,  2  Rose,  888;  proceedings  of  the  assignees.     Ex  parte 

Ex  parte  Taitt,  16  Yes.  198,  note  [Sum-  Batson,  1  Glyn  &  J.  269. 


602  THE  LAW  OP  PARTNEBSHIP.  [CH.  XV. 

SECTION  IV. 

WHAT  DEBTS  OR  FUNDS  ARE  JOINT,   AND  WHAT  ARE  SEVERAL. 

It  is  important  to  determine  what  creditors  belong  to  the  one 
class  or  the  other,  and  what  funds  belong  to  the  one  or  the  other, 
that  they  may  be  duly  appropriated. 

The  question,  whether  a  party  is  a  joint  creditor  or  a  several  cred- 
itor, resolves  itself  into  two.  •  One  question  is,  was  the  debt  as  orig- 
inally contracted,  the  debt  of  the  partnei*ship,  or  the  debt  of  some 
one  partner,  (v)  This  must  depend  altogether  upon  the  considera- 
tions which  have  already  been  presented,  as  to  the  liability  of  part- 
ners and  of  partnerships.  They  determine  whether  a  certain 
debt,  claimed  to  be  that  of  a  firm,  was  contracted  by  the  firm,  or 
by  one  person,  partner  or  other,  having  authority  to  bind  the  firm 
in  that  way  to  that  debt.  Or  whether  a  debt,  claimed  to  be  the 
several  debt  of  a  partner,  and,  as  such,  entitled  to  priority 
•  485  upon  *  the  several  fund,  was  contracted  by  him  alone,  or  by 
him  for  the  firm,  so  as  to  make  it  legally  the  debt  of  the 
firm.  In  other  words,  these  questions  depend  almost  wholly  upon 
the  considerations  which  determine  the  authority  of  one  who  acts 
for  a  firm,  or  the  liability  of  the  members  of  the  firm.  And  it  does 
not  seem  necessary  to  add  here  any  thing  to  what  has  been  already 
said  on  these  subjects,  (w) 

But  the  second  of  the  two  questions  referred  to  is  more  difiicult. 
It  is  whether  a  debt,  which  was  originally  a  joint  debt,  has  become 
a  several  debt,  or  whether  a  debt  originally  several  has  become 
joint.  A  part  of  this  difficulty  springs  from  the  principle,  that  a 
firm  is  so  far  distinct  fron\  the  members  who  compose  it,  that  a 
creditor  of  the  firm  may  have  the  partnership  and  also  the  several 

(v)  A.,  as  a  trader,  being  indebted  to  Lord  Eldon  obserred:   "Bnt  I  agree  to 

seyeral  persons,  enters  into  partnership  the  proposition,  that  a  very  little  will  do 

with  B.,  and  brings  his  stock  in  trade  into  to  make  out  an  assent  to  the  agreement 

the  partnership.    By  the  partnership  arti-  If  any  of  the  creditors,  named  in  the 

des,  it  was  agreed  that  the  joint  trade  schedule,  think  they  can  make  out  such  a 

should  pay  the  creditors  of  A.,  named  in  case,  they  may  apply,  on  that  ground,  to 

a  schedule.    Held,  that  a  separate  creditor  prove  their  debts  against  the  joint  estate." 

of  A.,  named  in  the  schedule,  did  not,  by  Ex  parte  Williams,  Buck,  18. 

the  articles,  become  a  joint  creditor  of  A.  {w)  See  cases  cited  in  following  note, 

and  B.    This  was  on  the  ground  of  want  for  such  further  consideration  of  these 

of  assent  on  the  part  of  the  creditors,  points  as  may  be  thought  necessary. 
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security  of  the  partners,  or  some  of  them,  as  sureties  for  the  debt ; 
and  a  creditor  of  one  or  more  partners  may  have  the  liability  of 
the  firm  as  security  for  his  debt.  Hence,  if  a  debt  was  originally 
of  one  kind,  and  the  creditor  can  show  indebtedliess  of  the  other 
kind  for  the  same  cause,  the  question  may  arise  whether  the  new 
indebtedness  is  in  discharge  and  extinguishment  of  the  old,  or  only 
by  way  of  collateral  security  to  the  old.  (x)  ,For  if  after  a  dissolu- 
tion the  payee  of  a  note  of  a  firm  gives  it  up  and  takes  the  several 
notes  of  the  partners  for  their  several  shares,  he  has  no  rights  as  a 
partnership  creditor.  Qvx) 

If  the  one  indebtedness  discharges  the  other,  there  must  be, 
first,  a  consent  of  the  creditor,  and  a  consideration  of  some  kind 
for  the  new  indebtedness,  and  a  consideration  of  some  kind  for  the 
discharge  of  the  old.  (y)  Thus,  if  a  partner  makes  a  pur- 
chase, *  on  his  own  account,  and  pays  for  it  by  the  note  of  *  486 
the  firm  which  is  all  the  creditor  has,  his  possession  of  this 
note  does  not  necessarily  prove  his  discharge  of  the  several  part- 
ner. If  he  gives  up  the  note  of  the  partner,  that  would  prove  it ; 
but  if  there  was  only  a  simple  debt  of  that  partner,  as  for  a  pur- 
cliase,  the  note  of  the  firm  would  not  be  a  payment  of  this  debt.  In 
Maine  and  Massachusetts  there  would  be  a  presumption  of  pay- 
ment, to  bo  overcome  only  byproof  of  a  different  intention  between 
the  parties,  (z)    In  other  States,  and  in  the  federal  courts,  the 

(x)  Ex  parU  VThitmdre,  8  Mont.  &  A.  VTood,  7  Exch.  669;  Harris  v.  Farwell,  16 

C27.    ThiB  case  is  a  leading  and  iilustratiye  Eng.  L.  &  Eq.  70, 15  Bear.  81 ;  Yarnell  v. 

case,  but,  as  questions  arising  under  this  Anderson,  14  Mo.  619;  Smith  v.  Rogers, 

branch  of  the  lavr  are  largely  governed  by  17  Johns.  840. 

tlie  special  facts  in  the  case,  we  give  the  (xx)  Crocker  v.  Crocker,  62  Me.  267. 
principal  authorities.  Ex  parte  Nolte,  2  {y)  But  there  must  be  an  extinguish- 
Glyn  &  J.  296 ;  Thompson  v.  Percival,  6  ment  of  the  original  indebtedness.  Cuxon 
B.  &  Ad.  926 ;  Evans  v,  Drummond,  4  v.  Cliadley,  8  B.  &  C.  591 ;  Butterfield  v, 
Esp.  89 ;  Read  v.  White,  6  id.  122 ;  Bed-  Hartshorn,  7  N.  H.  845 ;  Warren  v.  BatcU- 
fbrd  p.  beakin,  2  Stark.  178,  2  B.  &  Aid.  elder,  16  N.  H.  129 ;  Wharton  t;.  Walker, 
210 ;  Lodge  t;.  Dicas,  8  B.  &  Aid.  611 ;  4  B.  &  C.  163;  Owen  v.  Bowen,  4  Car.  & 
David  V,  EUice,  6  B.  &  C.  196 ;  Kirwan  v.  P.  93 ;  Gibson  v.  Minet,  1  id.  247 ;  Mo* 
Kirwan,  4  Tyrw.  491, 2  Cromp.  &  M.  617;  Kinney  v.  Alvis,  14  LI.  84. 
Winter  v,  Innes,  4  Mylne  &  C.  101 ;  Yul-  (z)  Butts  v.  Dean,  2  Met.  76 ;  Watkins 
liamy  v.  Noble,  8  Meriv.  619;  Sleech's  v.  Hill,  8  Pick.  622 ;  Reed  v.  Upton,  10  id. 
case  in  Devaynes  v.  Noble,  1  id.  666 ;  Ex  625 ;  Maneely  v.  McGee,  6  Mass.  148 ; 
parte  Kendall,  17  Yes.  614r4327 ;  Cowell  v.  Wood  v.  Bodwell,  12  Pick.  268 ;  Ilsley  v. 
Sikes,  2  Russ.  191 ;  Wilkinson  v.  Hender-  Jewett,  2  Met.  168;  Yamer  v.  Noble- 
son,  1  Mylne  &  K.  682-688;  Braithwaite  borough,  2  Greenl.  121  and  note  a;  Det- 
v.  Britain,!  Keen,  206-220;  Hart  v.  Alex-  cadillas  v.  Harris,  8  id.  298;  Newall  v. 
ander,  2  M.  &  W.  484;  Lyth  v.  Ault  &  Hussey,  18  Me.  249;  Bangor  v.  Warren, 
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general  presumption,  that  a  negotiable  note  is  not  payment,  would 
apply  and  could  be  rebutted  only  by  proof  that  it  was  otherwise 
intended,  (a)  That  is,  we  should  say  in  such  a  case,  the  creditor 
might  consider  thel  old  debt  as  still  existing,  and  claim  as  several 
creditor,  if  that  would  be  for  his  advantage,  giving  up  the  com- 
pany's note.  If  the  intention  of  discharging  the  old  debt  by  the 
new  was  made  out  by  proof,  or  by  presumption,  the  question 
would  still  occur  as  to  the  consideration  ;  and  we  should  say,  that  - 
the  getting  all  the  piartners  instead  of  a  part  would  be  a  considera- 
tion enough  for  the  discharge  by  the  creditor  of  the  old  debt ;  and, 
at  the  same  time,  if  no  especial  consideration  to  the  firm  were 
proved,  we  should  say  that  the  discharge  of  the  several  indebted- 
ness of  the  one  partoer  would  be  a  sufficient  giving  up  of  value  by 
the  creditor  to  make  a  consideration  on  which  the  firm  would  be 
held.  (&) 

If  the  debt  was  originally  joint,  and  had  apparently  be- 
*  487  come  *  several  instead  of  joint,  we  apprehend  that  a  distinct 
consent  of  the  creditor  to  this  arrangement,  —  by  which  he 
gives  up  all  and  retains  only  one,  —  and  a  distinct  consideration 
for  his  consent  must  be  proved.  And  tliis,  of  course,  may  be  any 
benefit  to  him,  actual  or  pt'ospective,  or  any  loss  or  injury  to  the 
firm  suffered  at  the  instance  of  the  creditor.  A  consideration  to 
the  several  partner  must,  perhaps,  also  be  proved ;  for  although 
he  was  held  before,  he  had  before,  on  payment,  a  right  to  charge 
his  payment  to  the  firm,  which  he  has  not  now.  (^) 

84  id.  824 ;   Fowler  v,  Ludwig,  id.  466 ;  Exch.  604,  26  Eng.  L.  &  £q.  454 ;  llaz- 

Shumway  v.  Reed,  id.  660;  ComBtock  v.  well  v.  Deare,  8  Moore,  P.  C.  868,  26 

Smith,  28  id.  802;  Gooding  v,  Morgan,  Eng.'L.  &  £q.  66. 

87  id.  419.  (6)  Ex  parte  WiUianu,  Buck,  16 ;  Ex 

(a).  Peter   v.  Beverly,  10   Pet    667  ;  parte  Seddon,  2  Cox,  49;  Ex  parte  Lobb, 

Sheehj  v,  Mandeville,  6    Cranch,  258;  7  Yes.  692;  Scaife  v.  Jackson,  6  Dowl.  & 

Wallace  v.  Agry,  4  Mason,  886 ;  Smith  v,  B.  290,  8  B.  &  C.  421 ;  Ex  parte  Kedie,  2 

Smith,  7  Post.  244 ;  Van  Ostrand  v.  Reed,  Deac.  &  Ch.  821 ;  Ex  parte  Jackson,  1 

1  Wend.  424;  Burdick  v.  Green,  16  Johns.  Yes.  Jr.  131.    And  see  cases  in  previous 

247;  Hughes  v.  Wheeler,  8  Cowen,  77;  notes. 

Booth   V.  Smith,  8  Wend.  66;   Bill  v.  (c)  Lyth  v.  Ault  &  Wood,  7  Exch.  669. 

Porter,  9  Conn.  28;  Davidson  v.  Bridge-  Parke,  B.;  "The  plaintifir  agrees  to  take 

port,  8  Conn.  472;  Elliott  v.  Sleeper,  2  the  security  of  one  partner  instead  of  that 

N.  H.  626;  Frisbie  v.  Lamed,  21  Wend,  of  both.    She  is  at  liberty  to  enter  into 

460 ;  Cole  v,  Sackett,  1  Hill,  616 ;  Way-  that  arrangement,  for  the  court  cannot  in- 

dell  V,  Luer,  6  id.  448.    For  the  English  quire  into  the  value  of  the  consideration, 

law,  upon  this  point,  see  Crowe  v.  Clay,  9  If  there  be  any  oonsideratioD,  whatever,  it 
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In  general,  it  would  seem,  from  the  cases,  that  while  a  distinct 
intention,  or  consent  and  agreement,  of  all  the  partners,  must 
be  proved,  in  order  to  give  validity  to  an  arrangement  by  which  a 
new  indebtedness  has  discharged  an  old  one,  or  a  joint  debt  been 
extinguished  by  conversion  into  a  several  debt,  or  vice  versdj  —  if 
such  consent  and  agreement  be  proved,  the  court  apply  quite 
liberally  the  principle  of  novation,  and  consider  the  discharge  of 
fte  one  debt  a  sufficient  consideration  to  sustain  the  assumption 
of  the  new  debt,  (d) 

Whether  or  no  such  consent  and  discharge  have  taken  place, 
must  depend  upon  considerations  quite  analogous  to  those 
which  •  have  been  presented  in  the  inquiry  when  a  retired  *  488 
partner  was  discharged  from  the  liability  of  the  firm,  by 
change  of  charge,  or  credit,  or  account.  The  cases  are  rather 
numerous  on  this  point ;  but  it  is  not  easy  to  draw  from  them  any 
general  principles  other  than  those  which  have  been  already 
stated,  (e) 

win  support  an  agreement  Now,  although  Deao,  8  Allen,  679 ;  &  parte  Appleby,  2 

Itf.  would  be  no  eatisfiujtlon  for  a  debt  of  Deac.  4S2 ;  Ex  parU  Liddiard,  4  Deac.  & 

100^.,  yet  an  article  of  much  less  value  than  Ch.  608;  Ex  parU  Kedie,  2  id.  812;  Ex 

102.  may  be  given  and  received  in  satis-  parte  Lane,  De  Gex,  800;  Ex  parte  Brad- 

Action  of  such  a  debt.    It  may,  at  first,  bury,  4  Deac.  202. 

appear  paradoxical,  but  the  sole  responsi-  {d)  Lyth  v.  Ault,  7  Ezch.  669,  tupra, 

biti^  of  one  of  many  partners  may  be  of  note  (c) ;  and  the  opinion  of  Alderson,  B., 

greatervalue  than  that  of  all,  for  you  may  p.  674.    And  see  Andrew  v.  Boughey, 

thereby  obtain  the  security  of  his  real  and  Dyer,  76  a;  Thompson  r.  Fercival,  6  B. 

personal  estate."    Pollock,  C.  B. :  "  The  &  Ad.  926 ;  Mills  v.  Boyd,  6  Jur.  948,  and 

exchange  may  be  of  great  advantage  to  cases  there  dted. 

the  creditor,  for  it  may  be  much  more  (e)  Wild  v.  Dean,  6  AUen,  679.    In  this 

desirable*  to  have  the  sole  security  of  a  case,  Bigelow,  C.  J.,  AiUy  considers  the 

rich  old  man  than  the  joint  security  of  the  conflicting  authorities,  and  holds  that  a 

old  man  and  of  a  young  man  without  any  partnership  debt  is  not  provable  against 

.property."    Thompson  v.  Fercival,  6  B.  the  private  estate  of  one  of  the  partners, 

&  Ad.  926 ;  Hart  v.  Alexander,  2  M.  &  W.  who  has  received  an  assignment  of  all  the 

484 ;  Kirwan  v.  Kirwan,  2  Cromp.  &  M.  partnership  proper^,  and  executed  a  bond 

617 ;  4  Tyrw.  491.    The  authority  of  Da-  to  his  retiring  partner  to  assume  and  pay 

Tid  V.  Ellice,  6  B.  &  C.  196,  7  Dowl.  &  R.  the  partnership  debts,  without  evidence 

690,  and  Lodge  v.  Dicas,  8  B.  &  Aid.  611,  of  an  express  or  imj^ed  assent  by  him  to 

is  considered  as  greatly  shaken  by  the  pay  the  same  to  the  creditor  as  his  private 

later  authorities.    See  Hart  v,  Alexander,  debt ;   and  that  notice  by  the  creditor 

2  M.  &  W.  498 ;  Sheehy  v.  Mandeville,  of  his  election  to  treat  it  as  a  private 

6Cranch,264;  Harris  v.  Lindsay,  4  Wash,  debt  is  not  sufficient.    Robb  v.  Mudge, 

C.  C.  271.    But  see  Wildes  v.  Fessenden,  14  Gray,  684  ;    Ex  parte  Whitmore  8 

4   Met.    12,   reviewing   the   authorities.  Mont.  &  A.  627  ;  Evans  p.  Drummond, 

Bobb  V.  Mudge,  14  Gray,  684;  Wild  v,  4  Esp.  89;  Bead  o.  White,  6  id.  122;  Bed- 
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If  there  be  an  old  indebtedness,  and  a  new  one  for  the  same 
cause,  and  it  is  not  proved  or  presumed  that  the  new  has  paid  the 
old,  then  both  co-exist ;  and  generally,  in  such  case  the  old  is 
the  principal  debt,  and  the  new  is  collateral  to  and  security  for  the 
old.  The  cases  show  that  the  question  whether  the  old  debt 
is  extinguished  is  sometimes  one  of  much  difficulty  in  practice. 
But  if  it  be  not  extinguished,  then  it  is  certain  that  the  creditor 
may  give  up  the  new  debt  and  found  his  claim  only  on  the 
old.  (/)  In  this  country  it  is  a  universal  principle,  recognized  in 
all  our  systems  of  insolvency  and  in  the  national  Bankrupt  Law, 
that  a  creditor  having  a  debt  with  security,  may  give  up  his 
security,  and  prove  his  whole  debt,  or  may  obtain  what  he  can 
from  his  security  and  prove  for  the  balance,  (ff)     We  do  not 

ford  V.  Deakin,  2  Stark.  178,  2  B.  &  Aid.  A.  627;   Oakeley  r.  Pasheller,  10  Bligh, 

210;  Lodge  v,  Dicas,  8  id.  611;  Thomp-  548,  4  Clark  &  Fin.  207. 
8on  V.  Perclral,  5  id.  925 ;  Hart  v.  Alex-       {g)  Richardson  v.  Wyman,  4  Gray,  658. 

ander,  2  M.  &  W.  484.  The  question  was  before  the  court  in  this 

{/)  Ex  parU  Roxby,  1  Mont,  on  Part  case,  where  the  respondent  held  a  joint 

198.    The  petitioner,  a  joint  creditor,  took  and  seyeral  note  of  three  persons,  tenants 

a  draft  of  the  solvent  partners  upon  a  third  in  common,  and  held  also  a  mortgage 

person.    The  petitioner  applied  to  prove,  security.     The  petitioners  claimed  that 

The  proof  was  refused,  unless  upon  deliy-  the  security  should  first  be  made  araila- 

ering  up  the  draft.     Petition  to  prove,  ble,  and  the  respondent  be  permitted  then 

Lord  Chancellor :  The  question  is,  whether  to  prove  against  the  Insolvent  estate  of 

tlie  bill  was  given  as  a  collateral  security,  one  of  the  debtors.    The  court  said :  "  The 

or  in  discharge  of  the  debt ;  as  to  which  property  of  the  insolvent  debtor,  which  is 

an  affidavit  must  be  made.     Ex  parte  pledged  for  the  payment   of  the   debt, 

Hodgkinson,   1    Cooper,  101 ;    Ex  parte  should  either  be  applied  to  its  extinguish- 

Kendall,  17  Ves.  527.     Lord  Eldon :  In  ment,  or  surrendered  to  the  assignees  and 

many  cases  the  representative  may  be  en-  made  part  of  the  estate  to  be  distributed 

titled  to  say  to  a  creditor,  who  chooses  to  among  the  general  creditors ;  and  what- 

make  the  demand,  that  justice  requires  ever  other  property  the  creditor  holds  as 

the  surviving  partners  to  pay  the  debt ;  security  ought  also  to  be  appropriated  to 

they  are  to  be  considered  the  principals;  the  payment  of  the  debt     This  is  an 

he  is  merely  a  surety ;   and  therefore  a  equitable  rule  which  will  do  justice  to  all 

court  of  equity  would  not  permit  them  to  parties.    It  has  the  sanction,  in  its  spirit, 

call  upon  him  for  payment ;  except  upon  of  the  courts  of  chancery  in  England,  and 

an  equitable  arrangement  and  modifica-  has  been  recognized  and  enforced  in  our 

tion,  requiring  them  to  assign  the  dividend,  own.''    Lanckton  v.  Woloott,  6  Met.  805 ; 

Ex  parte  Seddon,  2  Cox,  49;  Ex  parte  Amory  v.  Francis,  16  Mass.  808;    In  re 

Lobb,  7  Yes.  592;  Ex  parte  Hay,  15  id.  4';  Grant,  5  Law  Rep.  808;  Ex  parte  Baker, 

Ex  parte  Slater,  6  id.  146;  Evans  v.  Drum-  8  id.  461;  Eastman  v,  Foster,  8  Met  19. 

mond,  1  B.  &  C.  118 ;  Reed  v.  White,  5  For  English  cases,  see  Ex  parte  Goodman, 

Esp.  122;  Thompson  v.  Percival,  5  B.  &  8  Madd.  878;  Ex  parte  Parr,  1  Rose,  76, 

Ad.  925;  Ex  parte  Whitmore,  8  Mont  &  18  Yes.  65 ;  Ex  parte  Bennet,  2  Atk.  527; 
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know  that  this  principle  has  been  applied  *  to  the  case  *  489 
of  a  creditor  of  a  partner,  holding  the  liability  of  the  firm  as 
collateral  security ;  and  there  might  be  some  difficulty  in  this  ap- 
plication of  it.  The  simplest  result  would  be  that  the  creditor 
should  prove  against  the  firm,  and,  deducting  his  dividend,  then 
prove  for  the  balance  against  the  partner ;  but  a  difficulty  in  the 
way  of  such  procedure  leads  to  a  doubt  whether  it  would  be  per- 
mitted, (h) 

We  have  supposed  the  indebtedness  to  be  such  that  the  lia- 
bility of  the  firm  and  that  of  the  partner  cannot  be  called  con- 
current. Perhaps  they  would  be  so  deemed ;  and  if  they  were,  in 
fact  or  by  construction,  such  that  the  creditor  need  not  consider 
the  one  as  principal,  and  be  limited  in  his  claim  in  the  other 
as  he* would  be  in  a  case  of  strict  guaranty,  —  then  it  *490' 
seems  to  be  settled,  although  not  without  some  doubt  and 
objection  of  great  weight,  that  the  creditor  can  only  elect  to  pro- 
ceed against  one,  (i)  and  abandon  his  claim   against  the   other 

Ex  parte  WildnoAD,  1  id.  109 ;  Ex  parte  De  second  indorsee,  and  to  indemnify  him  as 

Tastet,  1  Rose,  828 ;  Ex  parte  Hedderley,  such ;  and  that  a  suhsequent  order  of  the 

2  Mont.,  Deac.  &  DeG.  487;   Ex  parte  commissioner,  on  the  motion  of  the  as- 

Shepherd,  id.  204 ;  Ex  parte  Prescott,  4  signee,  directing  the  note  to  be  struck  out 

Deac.  &  Ch.  28  ,*   Ex  parte  Dickson,  2  of  the  list  of  claims  proyed,  and  disallow- 

Mont  &  A.  99 ;  Ex  parte  Rufibrd,  1  Glyn  ing  tlie  same,  on  the  ground  that  the  bank 

ft  J.  41 ;  Ward  v.  Dalton,  7  C.  B.  648 ;  held  collateral   securitj  therefor,  which 

Ex  parte  Bloxham,  6  Yes.  449,  600  ,*  Ex  had  not  been  surrendered  or  api^ed,  was 

parte  Bardaj,  1  Gljn  ft  J.  272 ;  Ex  parte  -  erroneous.    See,  also,  Barclay  v.  Phelps, 

Smith,  8  Bro.  C.  C.  46.  4  Met.  897. 

(A)  Agawam  Bank  v.  Morris,  4  Cush.  (i)  Ex  parte  Bevan,  9  Yes.  222.    Lord 

99.    A  partnership  note  having  been  in-  Eldon :  "  It  is  not  necessary  to  decide  the 

dorsed  by  the  payee  to  a  third  person,  and  other  question  as  to  the  joint  and  several 

by  him  indorsed  to  and  discounted  at  a  proof.    If  it  was,  I  am  not  perfectly  satis- 

bank  of  which  he  was  president,  and  one  fled  with  the  authority  that  has  been  stated, 

of  the  promisors  having  afterwards  be-  The  reasoning  goes  upon  this;  that  a  joint 

come  insolvent,  the  bank  proved  the  note  and  separate  action  could  not  be  brought 

as  a  claim  against  his  estate.    The  solvent  at  law.    But  surely  the  distinction  is  this, 

promisor,  afterwards,  at  the  request  of  the  that,  where  a  joint  and  separate  bond  is 

second  Indorser,  and  for  the  purpose  of  se-  given,  and  another  security,  several  fh>m 

curing  him  and  the  bank,  but  without  the  each,  there,  as   two   actions   might  be 

knowledge  of  the  bank,  gave  him  security  brought,  the  rule  in  bankruptcy  should  be 

applicable  to  the  note  in  question,  and  also  different.    I  think  I  have  heard,  that  in 

to  another  note  held  by  the  bank,  such  the  case  cited  in  Pearce  v,  Williams,  the 

indorser  promising  to  account  to  the  prom-  only  separate  creditor  was  he  who  took 

isor  for  the  surplus  of  the  security,  if  any.  out  the  commission ;  and  it  appears,  by  the 

It  was  heldf  that  the  security  was  not  given  book,  that  the  joint  creditors  prayed  that 

to  the  bank,  but  was  a  personal  one  to  the  he  might  deliver  over  to  them  the  effects ; 
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party.  In  fewer  words,  if  a  creditor  can  elect,  he  must  elect.  This 
rule  would  seem  to  hare  been  settled  only  on  authority  in  Eng- 
land,—  for  the  supposed  analogy  to  a  rule  of  law  is  surely  insuffi- 
cient for  it,  —  and  we  doubt  whether  it  has  been  yet  established  by 
practice  in  this  country;  nor  are  we  confident  that  it  will  be. 
Lord  Eldon  appears  to  think  that,  aside  from  authority,  if  a  cred- 
itor gets  the  security  of  a  partner,  and  also  the  security  of  a  firm 
for  the  same  debt,  by  a  valid  contract,  there  is  no  reason  why  he 
may  not  prove  against  both,  in  the  same  way  as  if  they  were  di£fer- 
ent  and  distinct  persons,  (j  ) 

which  was  refiued ;  and  it  was  said  that  should  not  he  permitted  to  come  imder 

he  should  haye  the  effects  applied  to  his  hoth,  for  then  he  would  haye  reoeiTed 

separate  bond ;  and  if  that  is  the  case,  the  more  than  his  share."   And,  notwithstand- 

mle  is  quite  right,  for  he  would  haye  a  ing  the  doubts  of  Lord  Eldon  and  other 

right  to  take  the  separate  eflects,  if  not  to  high  authorities,  the  rule  is  now  flcmlj 

the  detriment  of  other  separate  creditors."  established  in  England,  that  where  there 

And  in  the  same  case,  10  Ves.  107,  Lord  is  a  joint  and  seyeral  creditor,  he  must 

Eldon  again  says :  "  The  principle  seems  make  his  election  whether  he  will  come  in 

obyious ;   yet  in   bankruptcy,  for   some  upon  the  joint  or  the  separate  estate ;  that 

reason  not  yeiy  intelligible,  it  has  been  is,  which  he  will  come  in  upon,  in  prefer- 

said,  the  creditor  should  not  haye  the  enoe ;  for  whicheyer  he  may  elect  he  will 

benefit  of  the  caution  which  he  has  used,  be  entitled  to  come  in  upon  the  surplus  of 

I  neyer  could  see  why  a  creditor,  haying  the  other,  if  there  should  be  any.     Ex 

both  a  joint  and  i^  seyeral  security,  should  parte  Blankenhagen,  Cooke's  B.  L.  257 ; 

not  go  against  both  estates.     But  it  is  Ex  parte  Butlin,  id. ;   Ex  parte  Banks,  1 

settled  that  he  must  elect"  Atk.  106 ;  Ex  parte  Bond,  id.  98;  Ex  parte 

(j)  The  case  alluded  to  by  Lord  Eldon,  Smith,  1  P.  Wms.  287 ;  Ex  parte  Maason, 

as  quoted  in  tlie  preyious  note,  is  Ex  parte  1  Rose,  159 ;  Ex  parte  Liddel,  2  id.  34; 

Bowlandson,  8  P.  Wms.  405.    "The  Lord  Ex  parte  Bank  of  England,  id.  82;   £r 

Chancellor  (Talbot)  at  iXrst  inctined  to  parte  Husband,  2  Glyn  &  J.  4,  6  Biadd. 

think  that  the  petitioner  being  a  joint  and  419 ;  Ex  parte  Moult  Mont  887 ;  Ex  parte 

^  a  separate  creditor,  ought  to  be  at  liberty  Cheyalier,  1  Mont.  &  A.  845;  Ex  parte 

to  come  in  under  each  of  the  commission-  Hinton,  1  De  Qez,  550 ;  Ex  parte  Lad- 

ers,  proyided  he  receiyed  but  a  single  sat-  broke,  2  Glyn  &  J.  81 ;  Ex  parte  Bate,  8 

Is&ction;  but  the  next  day  his  lordship  Deac.  858;  Ex  parte  Smith,  1  id.  885; 

held,  that  •B  at  law,  when  A.  and  B.  are  Ex  parte  Hill,  8  Mont  &  4..  175;  Ex  parte 

bound  jointly  and  seyerally  to  J.  S.,  if  J.  Chffke,  1  De  Gex,  158 ;  Ex  parte  Wood, 

8.  sues  A.  and  B.  seyerally,  he  cannot  sue  id.  184 ;  Ex  parte  Banks,  2  Jones  ft  La  T. 

them  joinUy ;  and,  on  the  contrary,  if  he  212;  Ex  parte  Lane,  1  De  Gex,  800;  £x 

sues  them  jointly,  he  cannot  sue  them  sey-  parte  Arborim,  id.  859 ;  Ex  parte  Hay,  15 

eially,  but  the  one  action  may  be  pleaded  Yes.  4 ;  Ex  parte  Adam,  1  Ves.  &  B.  498, 

in  abatement  of  the  other.    (But,  as  to  2  Rose,  86;  Ex  parte  Bigg,  id.  87;  Ex 

this,  see  Lechmere  v.  Fletcher,  1  Cromp.  parte  Gray,  4  Deac  &  Ch.  778.     But 

&  M.  686.)    So,  by  the  same  reaion,  tlie  where  the  contract  is  for  double  security 

petitioner  in  the  present  case  ought  to  be  against  distinct  firms,  though  oonsistiiig 

put  to  his  election,  under  which  of  the  two  of  the  same  indiyiduals,  the  creditor,  if 

commissions  he  would  come ;  and  that  he  ignorant  of  their  connection,  may  proye 
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*  It  is  also  important  to  determine  what  constitutes  the  *  491 
fund  appropriated  to  one  class  of  creditors,  and  what  that  of 
the  other  class ;  or,  to  ascertain  what  is  joint  property  and  what  is 
seveiUl  property.  Questions  of  fact,  or  even  of  law,  as  to  the 
ownership  of  certain  goods,  or  effects,  or  lands,  are  usually  to  be 
determined  by  the  general  principles  of  the  law  of  contracts,  or 
the  law  of  property.  But  those  which  are  peculiar  to  the  law  of 
partnership,  or  arise  out  of  its  relations,  are  also  of  much  impor- 
tance. 

It  seems  to  be  held  that  if  a  partner  takes. property  from  the 
firm,  even  in  good  faith,  and  bankruptcy  ensues,  and  the  question 
arises  which  class  of  creditors  has  the  benefit  of  this  property,  it 
will  be  held  to  satisfy  any  balance  due  from  that  partner  to  the 
firm,  and  thus  to  increase  the  fund  of  the  joint  creditors,  and  the 
several  creditors  have  only  the  surplus.  As  a  general  princi- 
ple, this  may  rest  upon  sufficient  reasons ;  for  a  partner  should 
not  be  permitted  to  withdraw  his  share  from  the  capital  stock, 
and  in  this  way  assist  his  several  creditors  at  the  expense  of  the 
joint  creditors.  But  the  principle,  or  the  rule,  should  not  be 
extended  to  cases  in  which  chattels  were  appropriated  long  ago  to 
one  partner,  or  bought  by  him  with  money  taken  from  the  firm, 
when  the  goods  or  money  were  duly  charged  to  and  allowed  by 
him.  If  the  rule  were  applied  to  such  cases,  a  partner  could  have 
no  several  property,  or  it  would  be  so  mixed  up  with  that  which 
would  be  restored  to  the  joint  fund,  that  no  line  of  sepa- 
ration *  could  be  found.  Indeed,  it  seems  to  be  limited  to  *  492 
those  cases  in  which  certain  specific  property  has  been 
taken  out,  which  has  been  identified,  and  may  be  specifically  re* 
stored.  Even  here,  however,  the  rule  must  be  qualified,  or  rather 
another  rule  substituted,  which  may  be  drawn  from  the  true  prin- 
ciples of  the  case,  (i) 

against  both.    Ex  parte  Bevan,  10  Yes.  for  hia  separate  use,  which  he  duly  and 

109,  note  to  Sumner's  ed.    And  see  Ex  openly  enters  in  the  partnership  books, 

parte  Adam,  1  Yes.  &  B.  498,  2  Rose,  86 ;  this  is  not  a  fraud  which  will  entitle  the 

Ex  parte  Bigg,  id.  87 ;  Ex  parte  La  Foret,  joint  estate  to  prove  against  the  separate ; 

Cooke's  B.  L.  261 ;  Ex  parte  Walker,  1  otherwise,  if  by  the  entries  in  the  books 

Rose,  441.  he  disguises  the  transaction,  or  wholly 

(k)  In  Ex  parte  Smith,  1  Gill  &  J.  74,  it  omits  and  conceals  it.    Ex  parte  Lodge,  1 

was  heldf  that  if  one  partner  be  intrusted  Yes.  Jr.  166 ;  M'Cauley  v.  M'Farlane,  2 

with  the  entire  management  of  the  part-  Dessaus.  Ch.  289;  Ex  parte  Gust,  1  Cooke's 

nership  concern,  and  he  withdraw  moneys  B.  L.  648. 
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It  cannot  be  doubted  that  partners  may  agree  in  their  original 
articles,  as  to  what  property  shall  belong  to  one  or  another  in  case 
of  dissolution ;  or  that  they  may  so  agree  subsequently  to  the 
formation  of  the  partnership ;  or  that  they  may  so  agree  in  refer- 
ence to  the  present  and  immediate  several  ownership  of  articles  of 
joint  property,  at  any  time  or  in  any  way  they  please  ;  with  this 
limitation  only,  that  the  agreement  must  be  made  in  good  faith, 
and  therefore  must  not  be  made  in  contemplation  of  bankruptcy. 
The  same  power  and  right  exist  in  relation  to  choses  in  action ; 
any  division  or  appropriation  of  these,  by  indorsement  of  negotia- 
ble paper,  or  assignment  of  debt,  or  otherwise,  must  be  lawful  and 
effectual,  with  only  the  same  limitation.  (J)  And  if  a  partner 
owns,  in  this  way,  or  in  any  other  way,  land,  or  personalty,  his 
right  and  interest  cannot  be  affected  by  permitting  the  partnership 
to  use  or  employ  his  property,  upon  any  terms  satisfactory  to  them, 
always  within  the  limitation  that  the  whole  transaction  was  in  per- 
fect good  faith.  And  the  converse  of  all  this  must  be  equally 
true ;  that  is,  partners  may  transfer  to  the  firm,  either  realty  or 
personalty,  choses  in  possession  or  choses  in  action,  and  the  use  or 
employment  by  a  partner  of  the  thing  so  owned  by  the  firm,  can- 
not affect  the  interest  or  diminish  the  rights  of  the  firm,  —  always, 

we  repeat,  within  the  limitation  of  the  entire  honesty  of  this 
*  493    transfer  *  and  this  use,  and  its  complete  independence  of 

all  bankruptcy,  or  expectation  of  bankruptcy,  (m) 
If,  after  such  appropriations  have  taken  place,  bankruptcy  en- 
sues, it  will  raise  the  question  of  their  effect.     We  think  the  true 
answer  must  be,  that  the  question  of  their  original  validity  comes 

(/)  Ex  parte  Lodge,  1  Yes.  Jr.  166 ;  J^x  parte  Freeman,  Buck,  471 ;  J^x parieVeaJatj 

parte  Harrie,  2  Ves.  &  B.  218 ;   Ex  parte  1  Madd.  846,  689 ;   Ex  parte  Fry,  1  Glyn 

Yonge,  8  id.  84 ;  Ex  parte  Reere,  9  Ves.  &  J.  96  ;   Campbell  p.  Mullett,  2  Swanst. 

689;   Ex  parte  Smith,  6  Madd.  2,  8.  c,  575;  Ex  parte  Williams,  11  Ves.  3;  Ex 

semhUy  1  Glyn  &  J.  74.    See,  also,  notes  3  parte  Rowlandson,  1  Rose,  416  ;   Ex  parte 

and  4  to  Hankay  v.  Garratt,  1  Ves.  Jr.  Fell,  10  Ves.  847 ;  Ex  parte  Hare,  2  Mont. 

241,  Sumner's  ed.;  Anderson  v.  Maltby,  &  A.  478;  Ex  parU  Hunter,  2  Rose,  382; 

4  Bro.  C.  C.  423,  2  Ves.  Jr.  244;  Parker  Ex  parU  Jackson,  1  Ves.  181;  Ex  parte 

V.  Ramsbottom,  8  B.  &  C.  267 ;  Ex  parte  Bum,  1  Jac.  &  W.  378;  Ex  parte  Jones,  4 

Carpenter,  1  Mont.  &  McA.  1 ;  Ex  parte  Maule  &  S.  450 ;  Ex  parte  Yallop,  16  Ves. 

Peake,  1  Madd.  346 ;  Lingen  v,  Simpson,  60 ;  Ex  parte  Houghton,  17  id.  252  ;  Horn 

1  Sim.  &  ^Stuart,  600;  Ex  parte  Turner,  4  v.  Baker,  9  East,  215;  Ex  parte  Parry,  5 

Deac.  &  Ch.  169, 177.  Ves.  575;  Ex  parte  Watkins,  1  Mont  & 

(m)  Ex  parte  Ruffln,  6  Ves.  119;  Ex  McA.  57. 
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first.  To  determine  this,  we  must  inquire  whether  any  thing  of 
fraud,  actual  or  constructive,  entered  into  the  transaction ;  was 
bankruptcy  contemplated  ;  or  was  it  so  near  that  it  ought  to  have 
been  contemplated ;  (n)  or  are  there  any  other  circumstances  to 
indicate  that  the  transaction  was  something  else  than  an  honest 
transfer  of  property  by  those  who  had  a  right  to  transfer,  toth  ose 
who  had  a  right  to  receive  it.  If  the  original  transaction  was 
wholly  free  from  any  taint  of  this  kind,  we  cannot  see  any  sound 
principle  in  the  law  of  partnership,  or  in  the  law  of  bankruptcy, 
which  should  interfere  with  the  consequences  of  the  transfer. 
And  therefore  the  property  would  remain  within  the  joiijt  fund, 
or  in  the  several  fund,  accordingly  as  it  had  been  placed  by  the 
transfer  in  one  or  in  the  other.  We  should  express  the  general 
rule  thus  :  If  the  firm  and  all  the  partners  are  bankrupt,  no  sep- 
arate estate  of  a  partner  can  claim  against  the  joint  estate,  nor  the 
joint  estate  against  any  separate  estate,  until  all  the  creditors  to 
whom  the  fund  is  primarily  appropriated  are  paid  in  full  with 
interest,  (o)  But  if  any  property  appears  in  either  of  these 
*  estates,  which  has  been  fraudulently  abstracted  from  any  *  494 
other,  it  must  be  restored ;  and  this  fraud  may  be  con- 
structive only,  and  any  act  would  be  so  which  violated  the  articles 
or  agreements  of  the  partners,  or  abstracted  or  appropriated  prop- 
erty or  funds  by  the  act  of  one  partner  only  without  the  authority, 
consent,  or  knowledge  of  the  others,  (jo) 

(n)  It  is  the  prevailing  rule,  conforma-  1  Gill,  412 ;   Jones  v.  Howland,  8  Met. 

blj  to  the  usual  phraseology  of  bankrupt  877. 

and  insolvent  laws,  that  a  conyejance,  in  (o)  Per  Lord  Loughborough,  Ex  parte 

order  to  constitute  preference,  must  be  in  Elton,  8  Yes.  242 ;  Twiss  v.  Massey,  1 

actual  contemplation  of  legal  bankruptcy  Atk.  67 ;  Ex  parte  Cook,  2  P.  Wms.  500 ; 

or  insolvency.     Thus,  in  England,  it  is  J^x /)ar/e  Abell,  4  Yes.  887 ;  Ex  parte  Chiy, 

said,  that  the  law  does  not  avoid  a  convey-^  6  id.  838 ;   Bolton  v.  Puller,  1  Bos.  &  P. 

ance,  made  under  circumstances  in  which  589-545.    And  see  In  re  Howland,  Law 

the  party  may  "  hope  that  his  afibirs  would  Rep.  1  Ch.  421,  and  Rolfe  v.  Flower,  Law 

rally  and  come  round  again."    Green  v.  Eep.  1  P.  C.  27. 

Bradfield,  1  Car.  &  K.  454,  per  Tindal.  C.  {p)  In  re  Lodge,  1  Yes.  Jr.  165 ;  Ex  parte 

J.    It  must  be  an  act  that  not  only  in  ef-  Harris,  1  Rose,  129,  487,  Lord  Eldon :  "  I 

feet  contravenes  the  bankrupt  laws,  but  take  it  now  to  be  necessary,  attending  to 

it  must  be  done  with  intent  to  contravene  the  result  of  Lord  Thurlow's  decisions,  lu 

them,  and  in  contemplation  of  bankruptcy .  re  Lodge,  and  the  other  cases,  that,  in 

Billiard  on  Bankr.  829 ;  Pidgeon  v.  Sharp,  order  to  establish  a  right  of  proof  for  the 

1  Marsh.  198,  per  Gibbs,  C.  J. ;  Phoenix  v.  joint  estate  against  tlie  separate  estate,  or 

Ingraham,  5  Johns.  412.  And  see  Pearsall  for  the  separate  estate  against  the  joint 

V.  McCartney,  28  Ala.  110 ;  Cole  v.  Albers,  estate,  it  must  be  made  out,  that  the  mon- 
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The  English  '^  statute  of  reputed  ownership, "  as  it  is  commonly 
called,  contains  provisions  which  bear  upon  this  question,  (g) 
It  enacts,  that  goods  which  at  the  time  of  the  bankruptcy  are  in 
the  possession,  order,  and  disposition  of  the  bankrupt,  as  reputed 
owner  thereof,  by  consent  of  the  true  owner,  shall  be  distributa- 
ble as'  the  property  of  the  bankruptcy  among  his  creditors.  This 
statute  was  first  enacted  in  the  reign  of  James  I.,  and  has  been 
confirmed  by  6  Geo.  4.  The  statute  of  James  was  never  adopted 
in  this  country,  as  we  had  no  bankrupt  law  here  until  after  our 
independence.  Nor  is  there  a  similar  provision  in  our  Bankrupt 
law.  It  is  plain,  however,  that  the  principle  of  this  statute  is,  to 
a  considerable  extent,  one  of  common  law,  and  its  purpose  is  one 
which  might  in  many  cases  be  asserted  by  a  court  of 
*  495  equity,  without  any  especial  statute,  (r)  *  Indeed,  this  prin- 
ciple is  the  same  with  that  which  holds  a  person  as  a  part- 
ner, who  has  been,  with  his  own  consent,  held  out  as  one. 
For  such  a  person  is  so  held  because  the  creditors  of  the  firm 
trusted  the  firm  on  the  credit  of  his  membership,  or,  in  other 
words,  trusted  him ;  and  did  this  by  his  permission  and  au- 
thority. («)     If,  therefore,  this  person,  instead  of  permitting  him- 

ey  was  taken  improperly  and  firaudolently.  (r)  Storrs  v.  Barker,  6  Johna.  Ch.  166 ; 

In  this  senae,  improperly  and  fraudulently  Wendell  v.  Van  Rensselaer,  1  id.  344 ; 

that  it  was  taken  against  the  contract  be-  East  India  Go.  v,  Yinoent,  2  Atk.  83 ; 

tween  the  parties,  express  or  implied ;  or  Banning  t;.  Ferrers,  1  Eq.  Gas.  Abr.  366, 

as  against  an  individual  partner,  to  increase  pi.  10;   Gilbert's  Eq.  Gas.  83;    Eaw  v. 

his  priyate  estate.    I  have  oftener  than  Potts,  Free,  in  Gh.  35 ;  Hunsden  v.  Ghey- 

once  expressed  my  confirmation  of  that  ney,  2  Yem.  160;   Styles  v,  Gowper,  3 

opinion,  that  those  circumstances  would,  Atk.  692 ;  Jackson*  t^.  Gator,  6  Yes.  688 ; 

in  a  legal  sense,  constitute  fraud.    Gases  Dann  t^.  Spurrier,  7  id.  281 ;  Eaw  v.  Pole, 

of  this  kind,  however,  must  be  decided  2  Yem.  239.    In  the  application  of  this 

upon  their  particular  circumstances ;  and  principle,  at  common  law,  see  Pickaid  v. 

the  conclusion  of  law  as  to  fraud,  must  Sears,  6  Adol.  &  E.  469-474 ;  Heane  v. 

depend  upon  the  nature  of  those  circum-  Rogers,  9  B.  &  G.  686 ;  Graves  v..  Key,  8 

stances."    Ex  parte  Smith,  1  Glyn  &  J.  B.  &  Ad.  818,  a. 

74 ;  J^a:  jDorftf  Watkins,  1  Mont.  &  McA.  67.  (s)  Spencer  v.  Billmg,  8  Gamp.  810; 

iq)  This  statute,  6  Geo.  4,  c.  16,  §  3,  Parker  v.  Barker,  1  Brod.  ft'B.  9, 8  Mooie, 

provides    that  a  fraudulent  conveyance  226;   Ex  parte  Langdale,   18  Yes.  301; 

**  within  this  country  or  elsewhere  "  should  Guidon  v.  ^obson,  2  Gamp.  302 ;  Parsoot 

constitute  an  act  of  bankruptcy.     This  v,  Grosby,  6  Esp.  199 ;  Mclver  v.  Humble, 

language  was  used  to  meet  a  decision  16  East,  174 ;  Smith  v,  Watson,  2  B.  ft  C. 

under  previous  statutes  (Ingliss  v.  Grant,  411 ;  Waugh  v.  Garrer,  2  H.  Bl.  236 ;  De 

5  T.  R.  530),  that  a  conveyance  made  in  Berkom  v.  Smith,  per  Lord  Kenyon,  1 

India  by  one  residing  there,  though  trad-  Esp.  29. 
ing  with  England,  could  not  constitute  an 
act  of  bankruptcy. 
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self  to  be  held  out  as  a  partner  permits  his  property  to  be  held 
out  as  the  property  of  tiie  firm,  and  as  forming  a  part  of  the 
foundation  on  which  its  credit  rests,  the  very  same  reason  which 
held  him  personally  in  the  first  case,  with  all  his  property,  would 
now  hold  that  part  of  his  property  so  permitted  to.  appear  as  the 
property  of  the  firm.  We  cannot,  therefore,  doubt  that  equity 
would  decide  such  a  case  very  much  in  accordance  with  the 
general  purpose  of  this  law,  although  we  doubt  whether  any  court 
would,  in  this  country,  without  the  direction  or  authorization  of 
a  statute,  carry  this  principle  so  far  as  it  has  been  applied  in  some 
cases,  under  the  statute,  in  England,  (t) 

In  the  cases  under  this  statute,  (ti)  it  has  been  repeatedly  held, 
that  property  passed  in  this  way  to  the  creditors  of  the  firm, 
although  there  was  no  imputation  of  fraud  upon  the  actual  owner. 
He  may  have  had  excellent  reasons  for  placing  his  property 
in  the  *  possession  or  at  the  disposal  of  the  firm  ;  the  only  *  496 
inquiry  was,  has  he  done  so  ?  for,  if  he  has,  he  has  placed  it 
within  reach  of  the  creditors  of  the  firm,  (t;)    We  do  not  however, 

{t)  The  caaes  in  equity,  collected  in  oar  but  the  11th  section  of  the  statute  ot  James 

notes,  m&y  perhaps  go  no  fUrther  than  to  is  re-enacted  by  the  72d  section  of  the 

hold,  that,  where  the  real  owner  of  the  repealing  statute  almost  in  totidem  verbii, 

proper^  stands  by  and  rirtually  assents  The   a(](judged    cases,    therefore,   which 

to  its  sale  by  the  reputed  owners,  it  is  a  were  decided  with  reference  to  the  statute 

fraud  on  the  purchaser,  and  the  real  own-  of  James,  are  equally  applicable  to  the 

er  is  estopped  from  subsequently  setting  statute  of  Geo.  4. 

up  tide.  This  would  be  the  rule  here.  {v)  Horn  u.  Baker,  9  East,  218;  Ex 
The  principle  is  well  stated  by  Chancellor  parte  Fell,  10  Yes.  848 ;  Ex  parte  Rowland- 
Kent,  in  Storrs  v.  Barker,  6  Johns.  Ch.  168.  son,  1  Rose,  419;   Ex  parte  Williams,  11 

(u)  By  Stat.  6  Geo.  4,  c  16,  §  72,  it  is  Ves.  7 ;  Ex  parte  Enderby,  2  B.  &  C.  889 ; 

enacted,  "  that  if  any  bankrupt,  at  the  Jones  v,  Dwyer,  16  East,  21 ;   Ex  parte 

time  he  becomes  bankrupt,  shall,  by  con-  Smith,  8  Madd.  68,  Buck,  149 ;   Storer  v. 

sent  and  permission  of  the  true  owner  Hunter,  8  B.  &  C.  868 ;  Ex  parte  Arbonin, 

thereof,  have  in  his  possession,  order,  or  1  De  Gez,  859 ;   Ex  parte  Lawrence,  id. 

disposition,  any  goods  or  chattels  whereof  269 ;  Ex  parte  Castle,  8  Mont.,  Deac.  &  De 

he  was  reputed  owner,  or  whereof  he  had  G.  117  ;  Ex  parte  Bum,  1  Jac.  &  W.  878 ; 

taken  upon  him  the  sale,  alteration,  or  dis-  Ex  parte  Jones,  4  Maule  &  S.  450,  oyer^ 

position,  as  owner,  the  commissioners  shall  ruling  Ex  parte  Yallop,  15  Yes.  60,  and 

have  power  to  sell  and  dispose  of  the  same  Ex  parte  Houghton,  17  id.  252.    See,  also, 

for  the  benefit  of  the  creditors  under  the  Robinson  v.  McDonnell,  6   Maule  &  S. 

commission ;  provided  that  nothing  here-  228 ;   Hay  v.  Falrbaim,  2  B.  &  Aid.  198 ; 

in  contained  shall  inyalidate  or  affect  any  Monkhouse  v.  Hay,  2  Brod.  &   B.  114 ; 

transfer  or  assignment  of  any  ship  or  res-  Kirkley  v.  Hodgson,  1  B.  &  C.  580.    By 

sel,"  &c    By  section  1st  of  this  statute,  the  statute,  6  Greo.  4,  exception  is  now 

the  statute  21  Jac.  1,  c.  19,  is  repealed ;  made  in  case  of  ships,  as  will  be  observed. 

88 
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see  that,  at  common  law,  or  in  equity,  there  needs  to  be  actual 
fraud,  any  more  than  in  the  analogous  case  of  one  held  personally 
a  {)artner  because  he  permits  himself  to  be  so  held  out.  If,  for  any 
reason  whatever,  he  permits  his  property  to  enlarge  the  credit  of 
the  firm  either  he  intends  that  it  shall  be  liable  for  the  debts  con- 
tracted  on  that  credit,  or  he  does  not.  K  he  so  intends,  there  is 
no  fraud  of  any  tdnd,  and  the  law  accepts  his  intention  and  will 
carry  it  into  effect.  If  he  does  not  so  intend,  then  he  commits  a 
constructive  fraud  upon  the  creditors,  and  the  law,  or,  if  law 
cannot,  equity  will  give  to  those  creditors  the  benefit  of  that 
property,  (w) 

The  important  consequences  of  the  statute  in  England  fall  upon 
retiring  partners,  and  especially  upon  retiring  dormant  partners, 
who  leave  their  property  in  the  possession  or  at  the  disposal  of  the 
firm.  And  it  is  obvious  that  these  are  the  parties,  of  all  others, 
upon  whom  these  consequences  should  fall.  If  a  known  partner 
retires,  and  carries  his  personal  credit  out  of  the  firm,  but  chooses 
to  leave  the  credit  of  his  property  in  the  firm,  certainly  he  cannot 
complain  if  they  who  accept  this  credit  and  act  upon  it  are  held 

in  law  to  be  entitled  to  the  advantage  of  it  (2;)  He  should, 
*  497    *  therefore,  not  only  give  such  notice  of  his  retirement  as  will 

prevent  his  personal  liability  from  attaching  to  future  con- 
tracts, but  he  should  withdraw  all  his  property,  and  thus  prevent  the 
credit  of  this  property  from  so  attaching.  Or,  if  he  cannot  or  will 
not  so  withdraw  his  property  at  once,  perhaps  a  sufficient  notice  that 
the  property  so  left  is  his,  and  is  not  left  with  the  firm  for  them  to 
trade  on  the  credit  of  it,  might  save  his  property  from  creditors 
who  come  in  after  the  retirement.    This  may  be  difficult;  and 

(to)  Independently  of  any  consideration  (x)  Ex  parte  Chuck,  8  Bing.  469;  Ex 

of  bankruptcy,  it  is  a  general  rale  of  law  parts  Wood,  1  De  Gez,  184 ;  Ex  parte  Gur- 

that  all  secret  sales  and  transfers  of  per-  ney,  8  Mont.,  Deac.  &  De  G.  541 ;  Ex 

*aonal  chattels,  unaccompanied  by  posses-  parte  Thomas,  id.  40,  affirming  b.  c.  2  id. 

sfon,  are  at  least  primd  fade  fraudulent  294 ;   Ex  parte  Hallifax,  id.  544 ;    Banna- 

and  void  as  against  creditors ;   since  the  tyne  v.  Leader,  10  Sim.  850 ;  Ex  parte 

effect  of  them  is  to  enable  a  party  to  gain  Heath,  4  Jur.  28 ;  Ex  parte  Simpson,  Mont, 

a  fidse  credit  from  the  world.    1  Deacon  &  Ch.  662 ;   Ex  parte  Taylor,  Mont.  240 ; 

B.  L.  406;  Hoffman  v.  Pitt,  5  Esp.  26;  Ex  parte  Dyster,  2  Rose,  256;  but  see 

Eastwood  V.  Brown,  1  Ryan  &  M.  812 ;  Caldwell  v.  Gregory,  id.  149 ;   Curtis  r. 

per  Boiler,  J.,  in  Hodsden  v.  Staple,  2  T.  Perry,  6  Yes.  747  ;  Ex  parfe  Fell,  10  id. 

R.  697 ;  Bamford  v.  Baron,  id.  594,  note ;  847. 
and  see  Worsley  v,  De  Mattos,  1  Burr.  467. 
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the  case  of  the  dormant  or  unknown  partner  is  still  more  difficult. 
He,  it  seems,  may  by  his  retirement  alone,  without  notice,  cut 
off  his  liability  for  future  debts.  He  has  never  contributed 
to  the  firm  any  credit  but  that  of  his  property  ostensibly  in 
their  possession  as  their  own.  If  he  now  leaves  this  property 
in  their  hands,  he  leaves  with  it  all  this  credit,  and  it  is  bound  to 
make  this  credit  good.  In  such  case,  if  he  undertakes  to  protect 
his  property  against  this  risk,  it  would  seem  that  he  must  give 
notice  of  his  past  relations  and  liabilities,  and  that  he  has  termi- 
nated them  by  retirement,  and  leaves  his  property  there  for  certain 
reasons,  but  not  to  be  liable  as  the  property  of  the  firm.  It  may  be 
doubted  whether  even  this  would  save  his  property  as  against  the 
statute,  although  it  might  be  enough  at  common  law  or  in  equity  if 
there  were  no  statute,  (y) 

It  not  unfrequently  happens  that  persons  who  actually  are 
in  *  partnership,  and  in  one  firm,  appear  to  the  world  as  *  498 
distinct  traders,  or  as  distinct  firms,  for  the  convenience  and 
advantage  of  using  the  names  separately  upon  negotiable  paper. 
Thus-,  if  there  are  three  partners  who  call  themselves  so,  they  could 
use  only  the  name  of  A.,  B.,  &  Go.  But  if  i\pt  known  as  partners, 
A.  may  draw  on  B.  in  favor  of  C,  and  B.  may  accept  and  C.  indorse, 
and  the  paper  have  apparently  three  distinct  liabilities.  The  ques- 
tion then  may  arise,  may  the  holder  proceed  against  the  several 
estaines  of  all  these  persons,  or  only  against  the  joint  fund  of  their 

{y)  Ex  parte  Woodgate,  2  Mont,  Deac.  6  Yes.  119 ;  Ex  parte  Fell,  10  id.  847 ;  Ex 
&  De  6.  894.  A  diraolutioii  of  partnership  parte  Williams,  11  id.  8 ;  Joj  v.  Campbell, 
was  adrertised  in  the  Gazette,  and  a  circa-  1  Schoales  &  L.  828 ;  Ex  parte  B\juton,  1 
lar  sent  in  the  name  of  the  dissolred  firm,  Glyn  &  J.  207 ;  Ex  parte  Usbome,  id.  868 ; 
reqaetting  debtors  of  the  firm  to  pay  their  Ex  parte  Cooper,  1  Mont.,  Deac.  &  De  6. 
debts  to  one  partner.  JTaU,  that  the  notice  868.  And  see  farther,  on  the  effect  of  no- 
was  insnfficient  to  take  the  debts  out  of  tice  or  want  of  notice  bearing  on  reputed 
the  reputed  ownership  of  the  firm.  The  ownership.  Ex  parte  Barifett,  1  De  Gez, 
plant  and  stock  in  trade  was  taken  posses-  194 ;  Ex  parte  Wood,  8  Mont.,  Deac.  & 
■ion  of  by  the  lame  partner,  and  used  in  De  G.  814 ;  Ex  parte  Arkwright,  id.  129 ; 
his  separate  trade  after  the  dissolution.  J?x  ;x»te  Wilkinson,  18  Sim.  476 ;  Ex  parte 
Held,  that  it  was  in  his  separate  reputed .  Pott,  2  id.  267,  recognizing  the  rule  in 
ownership.  Ex  parte  Sprague,  4  De  Gex,  Williams  v.  Thorp,  id.  268,  and  overruling 
M.  &  G.  866.  And  see  Hunter  v.  Rice,  Ex  parte  Smith,  id.  867 ;  Ex  parte  Nutting, 
16  East,  100;  Ex  parU  Wheeler,  Buck,  2  Mont.,  Deac.  &  De  G.  802;  Ex  parte 
26 ;  Ex  parte  Clarkson,  4  Deac.  &  Ch.  66 ;  Usbome,  1  Glyn  &  J.  868 ;  Ex  parte  Bur- 
Ex  parte  End'erby,  2  B.  &  C.  89 ;  Ex  parte  ton,  id.  207. 
Arbonin,  1  De  Gex,  869 ;  Ex  parte  Ruffin* 
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firm,  (z)  The  authorities  on  this  point  are  conflicting,  nor  do 
they  cover  the  whole  ground.  We  would  state  the  result,  how- 
ever, thus :  If  the  holder  took  the  paper  on  the  credit  of  the 
several  names,  and  in  ignorance  of  their  joint  interest,  be  cer- 
tainly may  prove  against  all  the  parties  severally.  But  he  may 
elect  to  proceed  against  the  firm,  or  the  joint  fund,  because  what 
he  held  was  in  fact  partnership  paper,  (a)     If  he   took  the 

(z)  B.  &  G.  carry  on  basiness  at  Man-  prove  them  against  the  joint  estate  of  A* 
Chester  as  commission  agents,  under  the  &  B.  and  the  separate  estate  of  B.,  bat 
firm  of  B.  &  Co.,  G.  being  also  a  trader  on  that  he  was  entitled  to  prove  them  against 
his  own  separate  account  at  Stockport,  the  separate  estates  of  A.  &  B. ,  Md,  too, 
under  the  firm  of  J.  &  Co.,  and  being  like-  that  the  holder,  having  proved  against  the 
wise  a  partner  with  J.  in  London,  trading  joint  estate,  might,  after  a  declaration  of 
under  the  firm  of  J.  &  Co.,  and  with  S.  R.  the  dividend  of  the  joint  estate,  retire  from 
at  Stockport,  trading  under  the  firm  of  S.  that  proof,  and  prove  against  the  separate 
B.  B.  &  Co.  drew  two  bills  upon  J.  &  Co.i  estate.  Ex  parte  Husbands,  2  Gljn  &  J* 
payable  to  the  order  of  B.  &  Co.,  which  J.  4,  reversing  s.  c.  6  Madd.  419.  The  Lord 
&  Co.  accept,  and  which  are  afterwards  in-  Chancellor  said :  "  The  drcumstances  of 
dorsed  hy  B.  &  Co.,  G.  &  Co.,  and  S.  R. ;  this  case  are  peculiar,  and  create  some 
and  of  which  W.  &  Co.  became  the  hold-  embarrassment  in  the  application  of  well- 
ers  for  a  valuable  consideration,  without  known  principles  of  the  bankrupt  law.  It 
anj  knowledge  that  G.  was  a  partner  in  is  clear,  that  where  a  party  takes  a  bill, 
the  house  of  B.  &  Co.,  or  in  that  of  J.  &  drawn  by  some  members  of  a  firm,  carry- 
Co.  B.  &  G.  and  J.  severally  became  ing  on  a  distinct  trade,  on  the  firm,  in 
bankrupt.  The  judges  were  equally  di-  ignorance  tliat  the  drawers  constitute  part 
vided  on  the  question,  whether  W.  &  Co.  of  the  firm  of  the  acceptors,  proof  is  admit- 
could  prove  the  amount  of  the  bills  both  ted  against  both  the  drawers  and  acceptors ; 
against  the  joint  estate  of  B.  &  G.  and  the  and  it  is  equally  dear,  that  a  person,  hM- 
separate  estate  of  G.,  or  whether  they  ing  a  joint  and  separate  security  for  the 
must  elect.  But  hddf  by  all  the  judges,  same  debt,  is  in  bankruptcy  bound  to  elect, 
that  the  amount  of  dividends,  which  had  Li  this  case,  however,  the  bills  are  aooept- 
been  previously  declared,  though  not  re-  ed  by  the  dormant  partner  of  the  partner- 
ceived  by  W.  &  Co.,  under  the  oommis-  ship  of  Isaac  and  Peter  Blackburn,  carrying 
sion  against  J.,  must  be  deducted  from  on  business  in  the  name  of  Isaac  Black- 
such  proof.  Ex  parte  Moult,  1  Deac.  &  bum,  and  are  drawn  by  Isaac  Blackburn, 
Ch.  44,  Mont.  821.  The  question  is  very  in  his  individual  name  indeed,  but,  as  I 
elaborately  argued  by  Erskine,  C.  J.,  and  must  take  it  on  tlie  evidence,  in  his  name 
Sir  George  Rose,  that  W.  &  Co.  must  as  representing  the  firm  of  the  two  bank- 
elect,  and  on  a  re-hearing  before  the  Lord  rupts.  It  does  not  appear  to  me  that  this 
Chancellor,  it  was  so  decided.  2  Deac.  &  case  ranges  itself  within  that  class  of  cases 
Ch.  419,  Mont.  &  B.  28.  in  which,  contrary  to  the  ordinary  rule  in 

(a)  A.  &  B.  were  in  partnership,  B.  be-  bankruptcy,  the  holder  has  been  allowed 

ing  a  secret  partner,  and  A.,  on  the  part-  to  pursue  the  contract  appearing  on  the 

nership  account,  drew  bills  in  his  own  face  of  the  bills,  and  to  have  double  proof, 

name  on  B.,  which  were  accepted  by  him.  But  I  do  not  think  that  the  petitioners  are 

Heidf  on  the  bankruptcy  of  A.  &  B.,  that  concluded  by  any  thing  that  has  passed, 

the  holder  of  these  bills,  who  was  ignorant  so  as  to  be  prevented  now  from  withdimw- 

of  the  partnership,  was  not  entitle  to  ing  the  proof  against  the  joint  estate,  and 
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paper  ^'knowing  that  these  names  were  the  names  of  part-  *  499 
uers,  it  is  much  more  doubtful  whether  he  can  now  proceed 
against  the  parties  severally.  There  are  dicta,  of  great  weight,  (() 
in  favt>r  of  his  right,  but  little  or  no  adjudication.  We  think  the 
test  would  be  the  actual  character  of  the  paper.  If  this  was  in 
fact  partnership  paper,  and  the  holder  knew  that  the  names  wore 
those  of  partners,  we  think  he  has  only  the  right  which  attaches  to 
partnership  paper ;  and  if  tlie  holder  knew  also  that  it  was  partner- 
ship paper  as  well  as  that  it  bore  the  names  of  partners,  we  should 
be  quite  certain  of  this.  If,  however,  the  paper  was  not  partner- 
ship paper,  but  the  paper  of  one  of  the  persons,  or  of  one  of  the  firms 
placing  their  names  on  it,  then  we  should  say  that  the  holder  could 
proceed  against  them  severally,  although  they  were  partners  other- 
wise, and  he  knew  that  they  were  so.  (c) 

If  a  firm  be  indebted  to  one  of  the  partners,  it  has  been  sup- 
posed (c2)  that  this  debt  formed  a  part  of  the  several  assets  of  that 
partner,  and  that  his  several  creditors  might,  therefore,  prove 
against  the  joint  fund,  for  that  debt,  in  competition  with  the  joint 
creditors.  But  that  partner,  if  solvent,  could  not  himself 
prove  *  against  the  joint  fund  to  the  injury  of  the  joint  *  500 
creditors,  because  he  is  himself  liable  to  those  creditors ; 
and  the  several  creditors  of  that  partner  take  on  his  insolvency  only 
his  rights ;  and  therefore  it  seems  now  to  be  settled,  that  they  can- 
not prove  against  the  joint  fund  in  such  a  case,  (e)    If  on  the  other 

being  admitted  as  creditors  on  the  two  of  England,  2  Rose,  82 ;  Ex  parte  Row- 
separate  estates."  See  the  cases  cited  in  landson,  8T.  Wms.  405;  j^x  parte  Bonbo- 
the  following  notes,  for  a  full  considera-  nus,  8  Yes.  546;  Ex  parte  Blackburn,  10  id. 
tion  of  these  questions.  204;  Ex  parte  Bond,  1  Atk.  98;  Ex  parte 

(&)  These  are  collected  and  commented  Cobham,  1  Bro.  Ch.  576 ;  Ex  parte  Heyden, 

on  in  Ex  parte  Moult,  2  Deacon  &  Ch.  1  Cooke,  B.  L.  254 ;  Ex  parte  Chevalier,  1 

419.  Mont.  &  A.  846. 

(c)  Ex  parte  Moult,  1  Deac.  &  Ch.  44,  (</)  Ex  parte  Hunter,  1  Atk.  228,  per 

Mont.  821,  and  s.  o.  2  Deac.  &  Ch.  419,  Lord  Hardwicke ;  Ex  parte  Blake,  Cooke, 

Mont  &  B.  28 ;  Ex  parte  SUlitoe,  1  Glyn  &  B.  L.  508. 

J.  888;  In  re  Shakeshaft,  Stirrup  &  Salis-  (e)  Ex  parte  Reeve,  9  Yes.  588;   Ex 

bury,  cited  in  Curtis  v.  Ferry,  6  Yes.  748,  parte  Lodge  &  Feudal,  1  id.  166 ;  Ex  parte 

747 ;  Ex  parte  Adam,  2  Rose,  86, 1  Yes.  &  King,  1  Rose,  212.     In  Ex  parU  Reeve, 

B.  498 ;  Ex  parte  Bigg,  2  Rose,  87 ;  Ex  Lord  Eldon,  in  holding  that,  under  a  joint 

parte  Walker,  1  id.  441 ;  Ex  parte  Liddel,  2  commission  of  bankruptcy,  the  right  of 

id.  84 ;  Ex  parte  Husbands,  5  Madd.  419,  the  creditors  to  interest  subsequent  to  the 

8.  0.  on  appeal,  2  Glyn  &  J.  A;  Ex  parte  date  of  the  commission  in  the  case  of  a 

Laforest,  1  Cooke,  B.  L.  276 ;    Ex  parte  surplus,  is  preferred  to  a  debt  from  the 

Benson,  1  Cooke, 278;  J&x/xirto  The  Bank  seTNurate  to  the  joint  estate;   upon  the 
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hand,  a  partner  owes  a  balance  to  the  firm,  the  joint  creditors  can- 
not, on  that  account,  prove  against  his  several  fund,  provided  the 
balance  or  debt  against  the  partner  arose  from  lawful  transactions ; 
but  it  seems  that  if  this  balance  was  caused  by  a  fraudulent  or  sur- 
reptitious withdrawal  by  tlie  partner  of  something  from  the  joint 
fund,  this  should  be  restored  to  that  fund  for  the  benefit  of  the  joint 
creditors.  So  if  the  joint  estate  is  larger  at  the  time  of  bank- 
ruptcy, by  any  fraudulent  act  against  one  partner,  his  several 
creditors  may,  it  is  said,  proceed  against  the  joint  estate  for  that 
amount.  (/) 

If  there  be  dori^iant  partners,  creditors  who  dealt  in  partnership 
business  with  the  ostensible  partners  without  any  knowledge  of 
the  dormant  partners,  may,  upon  discovery,  elect  whether  to  pro- 
ceed against  the  ostensible  partners  alone,  or  against  the  joint 
fund  of  the  actual  partnership.  (^)      But  it  would  seem  that  the 

principle,  that  neither  the  partnership  nor  {/)  Ex  parte  Smith,  1  Glyn  ft  J.  74,  6 

the  indiyidoal  debtor  can  claim  in  com-  Madd.  2 ;    Ex  parte  Cnst,  Cooke,  B.  L. 

petition  with  the  creditors,  said :    "  All  606 ;    ^x  parte  Harris,  2  Yes.  ft  B.  214, 

these  cases  were  very  taMy  discussed  by  1  Kose,  129,  437 ;   Ex  parte  V^atkins,  1 

Lord  Thurlow,  in  the  case  of  Lodge  &  Mont.  &McA.  57;  Ex  parte  Yonge^^Ves, 

Fendal.    Mr.  Feudal  was  a  creditor  of  the  &  B.  81,  2  Rose,  40 ;  Ex  parte  Held,  id. 

partnership,  of  himself  and  Lodge,  for  84. 

large  sums  advanced.  They  became  bank-  {g)  Ex  parte  Reid,  2  Rose,  84 ;  Ex  parte 
rupts  immediately  after  the  formation  Norfolk,  19  Yes.  458;  Ex  parte  Wat- 
of  the  partnership ;  and  those  adrances  son,  id.  459 ;  Ex  parte  Hamper,  17  id. 
formed  the  joint  estate,  to  be  divided.  408;  Binford  v.  Bormnett,  4  id.  484; 
There  was  a  struggle  by  Eendal  to  be  Ex  parte  Matthews,  8  Yes.  &  B.  125; 
admitted  a  creditor  for  the  amount  of  his  Ex  parte  Hodgkinson,  Cooper,  101.  As 
adyances  as  against  the  partnership.  Lord  to  the  conflicting  rights  of  joint  and  sep- 
Thurlow,  after  flill  consideration,  was  of  arate  creditors,  in  cases  of  partnerships, 
opinion,  that  all  the  authorities  eptablish  having  a' dormant  partner,  see  French  p. 
this;  that  those  who,  being  in  partner-  Chase,  6  Greenl.  166;  Lord  v,  Baldwin, 
ship,  are  themselves,  or  some  of  them,  6  Pick.  848;  Cammack  v.  Johnson,  1 
debtors  to  the  creditors  of  every  class,  can-  Green,  Ch.  164 ;  Witter  v.  Richards,  10 
not  come  in  competition  with  the  creditors.  Conn.  87.  It  is  in  the  option  of  a  firm, 
After  their  demands  are  liquidated  finally,  suing  as  plaintiffs,  either  to  join  the  dor- 
the  partners  may  be  creditors  upon  each  mant  partner  in  the  suit  or  omit  him ;  as 
other,  but  not  before.''  M'Cauly  p.  M'Far^  in  the  corresponding  case  of  the  firm 
lane,  2  Dessaus.  289 ;  Ex  parte  Burrell,  being  sued  as  defendants,  it  is  at  the  op- 
Cooke,  B.  L.  508 ;  Ex  patte  Parker,  id. ;  tion  of  the  plaintiff  to  join  the  dormant 
Ex  parte  Pine,  id. ;  Ex  parte  Adams,  1  partner  or  not ;  and  the  joinder  or  non- 
Rose,  805;  Ex  parte  Harris,  id.  488;  Ex  joinder  will  not  constitute  any  olgection 
parte  Sillitoe,  1  Glyn  ft  J.  882 ;  Ex  parte  to  the  maintenance  of  the  suit  Skinner  v. 
Ogle,  Mont.  850 ;  ExparU  Yonge,  8  Yes.  Stocks,  4  B.  ft  Aid.  487 ;  Lloyd  r.  Arch- 
ft  B.  84,  2  Rose,  44;  Ex  parte  Batson,  bowle,  2  Taunt.  824 ;  Brassington  v.  Aul^ 
Cooke,  B.  L.  508 ;  Ex  parU  Grill,  id.  2  Bing.  177 ;  Wilson  v.  Wallace,  8  S.  ft 
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rule  in  *  equity,  above  referred  to,  that  one  who  may  choose  *  501 
between  two  funds  shall  not,  by  such  choice,  injure  one  who 
has  no  choice,  here  comes  in ;  and  that  if  such  creditors  elect  to 
prove  against  the  separate  estate  of  tlie  ostensible  partners,  several 
creditors  of  the  ostensible  partners,  who  could  not  proceed  against 
the  joint  fund,  may  now  proceed  against  it  for  an  equivalent 
amount.  (A) 

We  have  before  considered  the  case  of  parties  who  are  actually 
partners,  but  do  not  appear  as  such.  If,  however,  they  do  not  seem 
to  constitute  two  distinct  firms,  but  do  so  actually,  as  for  exam- 
ple, if  out  of  four  who  are  partners  for  one  kind  of  business,  two 
are  partners  in  another  entirely  distinct  business,  and  these  two 
firms  deal  with  each  other,  there  may  be  proof  by  one  against 
the  other,  or  by  the  creditors  of  either  against  its  own  fund, 
in  the  same  way  as  if  the  two  firms  were  formed  of  difierent 
persons,  (i) 

m 

R.  56;  Clarkflon  v.  Carter,  8  Cowen,  85;  Ex  parte  St.  Barbe,  11  Yes.  418 ;  Ex  parte 

Boardman  v.  Keeler,  2  Yt.  65 ;   Lord  v.  Sillitoe,  1  Glyn  ft  J.  874 ;  Ex  parte  King, 

Baldwin,  6  Pick.  848 ;  Alexander  v.  Bar-  Cooke,  B.  L.  584 ;   Ex  parte  Johns,  id. ; 

ker,  2  Crompt.  ft  J.  188 ;  Cothay  v.  Fen-  Ex  parte  Hesham,  1  Rose,  146 ;  Ex  parte 

nell,  10  B.  &  C.  671.  Adams,  id.  805.    In  re  Shakeshaft,  Stir- 

(h)  B.  ft  S.  were  in  partnership   to-  rup,  and  Salisbury,,  cited  in  6  Yes.  128, 

getber;^the  latter  being  a  dormant  partner.  747,  and  in  11  id.  418.    In  this  last  case, 

A  joint  commission  issued  against  them ;  Lord  Eldon  said :  "  In  the  case  of  Shake- 

B.'s  separate  estate  was  very  considera-  shaft,  Stirrup,  and  Salisbury,  Lord  Thur> 

ble ;  the  joint  creditors,  therefore,  availing  low  went  upon  this  distinction :  that  where 

themselves  of  their  right,  to  resort  either  there  is  only  one  partnership  arranging 

to  the  visible  and  the  donnant  partner,  or  different  concerns  belonging  to  them  all, 

to  the  visible  partner  only,  adopted  the  in  different  ways,  for  tlie  benefit  of  different 

latter  alternative,  and  proved  their  debt  parts  of  that  joint  concern,  as  in  that  in- 

against  B.'s  separate  estate.    The  conse-  stance  the  three  persons  carrying  on  the 

quence  of  this  was,  that  B.'s  separate  es-  business  of  cotton  manufiustures  in  Lanca* 

tate,  which  would  have  sufficed  for  the  shire,  and  two  of  them  in  London,  there 

payment  of  all  the  separate  creditors  in  could  not  be  proof  by  the  three  against  the 

fiill,  was,  by  the  access  of  the  joint  creditr  two ;  but  if  the  trades  be  perfectly  distinct, 

ors,  apportioned  in  a  dividend  of  seven  then  the  thijee,  as  cotton  manufactinrers  in 

shillings  in  the  pound ;    while  the  joint  Lancashire,  might  be  creditors  upon  the 

estate  of  B.  ft  S.,  exonerated  of  its  proper  separate  concern  of  the  two  as  ironmongers 

claimants,  produced  a  surplus.    On  appli-  in  London."    Ex  parte  Freeman,  Cooke, 

cadonofB.'s  separate  creditors,  it  was  AeU,  B.  L.  584;  Ex  parte  Castell,  2  Glyn  ft  J. 

that  they  had  a  lien  upon  that  surplus  to  124 ;  Ex  parte  Brenchley,  id.  127  ;  Ex  parte 

the  extent  which  their  Amds  had  been  di-  Stroud,  id. ;  Ex  parte  Cook,  Mont.  228« 

minished  by  the  resort  of  the  joint  cred-  For  the  limitations  on  this  doctrine,  see  Ex 

itors.    Ex  parU  Reid,  2  Rose,  84.  parte  Hargreaves,  1  Cox,  440. 

(i)  In  re  Richardson,  6  L.  J.  Ch.  129 ; 
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*  602  *  While  solvent  partners  cannot  prove  against  the  joint 
fund  to  the  prejudice  of  joint  creditors,  because  they  are 
liable  to  those  creditors,  (/)  they  may  prove  against  the  joint  fund, 
in  competition  with  the  several  creditors,  to  whom  they  are  not 
liable.  (Aj)  Indeed,  their  rights  are  prior  to  those  of  the  several 
creditors,  for  those  creditors  can  have  the  right  of  their  debtor  to 
the  joint  fund  only  after  all  claims  upon  it  are  satisfied,  and, 
among  these,  the  claims  of  the  other  partners.  On  this  point,  it 
must  be  the  general  rule,  applicable  to  all  partnerships,  whether 
they  be  general  or  confined  to  a  particular  business  or  a  particular 
transaction,  and,  indeed,  to  all  joint  adventures  and  enterprises  of 
every  kind,  that  they  must  be  first  settled,  and  the  mutual  claims 
and  balances  of  the  copartners  or  coadventurers  be  adjusted,  be- 
fore the  divisible  surplus  is  ascertained;  and  then  the  right  of 
each  one  is  only  to  his  share  of  this  surplus,  and  the  creditors  of 
each  one  can  reach  and  acquire  only  his  right.  It  follows,  there- 
fore, that  the  several  creditors  of  each  one  will  be  postponed,  so 
far  as  the  joint  assets  go,  not  only  to  the  joint  creditors,  but  to  the 
claims  of  the  coadventurers  for  balances  due  from  their  compan- 
ions, arising  out  of  the  adventure,  (l) 

{j)  Ex  parte  Adams,  1  Hoae,  806.    A.  Craven  v.  Knight,  2  Chan.  B.  226 ;  Exparte 

lends  a  sum  of  money  to  one  partner  on  Taylor,  2  Rose,  175 ;  Exparte  OgHry,  id. 

his  own  secnrity,  who   lends  the  same  to  -  177,  8  Yes.  &  B.  188;  ExparU  WatMm, 

the  partnership  trade.    A  joint  oommis-  4  Madd.  477,  Back,  449,  492;  Exparte 

sion  is  taken  out.   A.  shall  not  come  in  as  Willock,  2  Rose,  892 ;  Wood  p.  Dodgstm, 

a  creditor  upon  the  joint  estate  of  the  2  Maule  &  S.  195 ;  Aflalo  v.  Fourdrimer, 

bankrupts  directly,  with  the  rest  of  the  G  Bing.  809 ;  Batcher  v.  Forman,  6  HiU 

partnership  creditors;  but,  by  way  of  cir-  (N.  Y.),  588. 

Cttity,  he  is  entitled,  as  standing  in  the  (/)  West  v.  Skip,  1    Yes.    142 ;    Ex 

place  of  that  partner  who  has  paid  the  parte  Boffin,  6  id.  119,  Smbner'sed.,  note  a. 

money  to  the  use  of  the  partnership  trade.  Upon  a  dissolution  of   the   partnership, 

Ex  parte  Hunter,  1  Atk.  228.    And  see  each  partner  has  a  lien  upon  the  partner^ 

Ex  parte  Ellis,  2  Glyn  &  J.  812;    Ex  ship  effects,  aa  well  for  his  indenmity  as 

parte  Carter,  id.  288 ;  Ex  parte  Reeve,  9  for  his  proportion  of  the  suiplat.    Bat 

Yes.  669 ;  Ex  parte  Ogle,  Mont  351 ;  Ex  creditors  have  no  lien  upon  the  partnership 

parU  Barrel!,  Cooke,  B.  L.  605 ;  Ex  parte  eflfects  for  their  debts.    Their  equity  is  the 

Broome,  1  Rose,  69 ;   Ex  parte  Rawson,  equity  of  the  partnership  assenting  to  the 

Jac.  277 ;  Ex  parte  Robmson,  4  Deac.  &  payment  of  the  partnership  debts.    8  Kent 

Ch.  499.  Comm.  (5th  ed.)  65 ;  Campbell  v.  MoUett, 

(k)  Ex  parte  Adams,  1  Rose,  805;  Ex  2  Swanst.  606,  610;    Ex  parte  Harris,  1 

parte  King,  17  Yes.  115;  J^or  parte  Terrell,  Madd.  588;  Murray  v.  Murray,  5  Johns. 

Buck,  845 ;   Goss  v.  Dufresnoy,  Davies,  Ch.  60 ;   Woddrop  v.  Ward,  8  Dessaos. 

B.  L.  871 ;  Exparte  Hunter,  1  Atk.  225 ;  208 ;   Bell  v.  Newman,  5  Serg.  &  R.  78; 

Ex  parte  Batson,  2  Ca.   Ch.  139,  166;  Doner  t7.  Staoffer,  1  Penn.  198 ;  White «. 
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*If  any  such  adventures,  contracts,  or  enterprises  are  *508 
outstanding  at  the  time  of  the  bankruptcy,  the  assignees 
must  wait  until  they  are  concluded  and  adjusted,  and  then  take 
the  share  or  interest  of  their  bankrupt  in  the  result,  (m)  The 
assignees  are  also  entitled  to  claim  unpaid  instalments,  due  from 
a  solvent  partner,  for  his  admission  into  the  partnership,  because 
these  form  a  part  of  the  joint  fund,  (n) 

Nor  is  the  interest  of  partners  in  a  foreign  enterprise  lost  by 
seizure  of  the  goods  there,  provided  they,  or  any  part  of  them,  be 
restored.  Thus,  if  there  be  three  partners,  two  citizens  of  one 
country,  and  one  of  another,  and  between  these  countries  war 
breaks  out,  and  property  of  the  partnership  is  seized  in  the 
country  of  the  one  as  property  of  aliens,  but  the  share  therein 
of  that  one  is  restored  to  him,  the  other  partners  are  entitled  on 
settlement  to  a  share  of  the  property  restored,  in  the  same 
way  as  *  if  it  were  restored  to  the  partnership ;  and,  if  *  604 
insolvent,  their  assignees  take  that  share,  (o)  A  foreign 
government  may,  however,  make  a  gift  to  their  own  citizen  ;  and 

Union   Ins.    Co.,    1    Kott  &  McC.  667;  28;  Freeman  v.  Stewart,  41,  Mississippi, 

Ridgeley  v.  Carey,  4  Harr.  &  McH.  167 ;  188. 

M'Culloch  V.  Dasbiell,  1  Harr.  &  6.  96;  (m)  French  v.  Fenn,  1  Cooke,  B.  I^. 
Hoxie  r.  Carr,  1  Sumner,  181 ;  Conwell  686,  8  Bong.  267 ;  Jackson  v.  Sedgwick, 
V.  Sand'idge,  8  Dana,  278;  Ex  parte  Wil-  1  Swanst.  468;  Brown  v.  Litton,  1  P. 
liams,  11  Yes.  6;  Holdemess  v.  Shackels,  Wms.  140;  Smith  v.  De  Silra,  Cowp.  469. 
8  B.  &  C.  612;  Hodges  v.  Holman,  1  The  assignees  under  a  separate  commis- 
Dana,  68  ;  Pierce  t,  Tieman,  10  Gill  &  J.  sion  take  only  such  undivided  interest  or 
268;  Sumner  v,  Hampson,  8  Ohio,  828;  share  as  the  bankrupt  himself  had,  and  in 
Bradford  v.  Kimberlej,  8  Johns.  Cli.  481 ;  the  same  manner  as  he  held  it.  Holder- 
Parker  V.  Muggridge,  2  Story,  847 ;  Payne  ness  v.  Shackels,  8  B.  &  C.  618.  See, 
V.  Matthews,  6  Paige,  19.  The  lien  of  also,  Wilson  v.  Greenwood,  1  Swanst.  471, 
partners  upon  the  whole  ftinds  of  the  part-  481,  n. ;  Hammond  t^.  Douglas,  6  Yes. 
nership,  for  the  balance  finally  due  to  them  689 ;  Crawshay  v.  Collins,  16  id.  218;  Hill 
respectively,  seems  incapable  of  being  en-  v.  Bumham,  cited  id. ;  Brown  v.  Yider, 
forced  in  any  other  manner  than  by  a  court  16  id.  228,  2  Buss.  840;  Brown  v.  De 
of  equity,  through  the  instrumentality  of  Tastet,  Jac.  284 ;  Feams  v.  Young,  9 
a  sale.  The  creditors  of  the  partnership  Yes.  649 ;  Wedderbum  v,  Wedderbum,  4 
have  a  preference  to  have  their  debts  paid  Mylne  &  C.  68. 

out  of  the  partnership  funds  before  the  (n)  Akhurst  v.  Jackson,  1  Swanst.  86, 

private  creditors  of  either  of  the  partners.  1  Wilson,  47. 

But  this  preference  is,  at  hiw,  generally  (o)  Thompson  v.  Ryan,  dted  in  Cami>- 

disregarded ;   in  equity  it  is  worked  out  bell  v.  MuUett,  2  Swanst.  666,  note,  and 

through  the  equity  of  the  partners  over  the  id.  677.    And  see,  as  to  the  effect  of  war 

whole  funds.    1  StOTy,  £q.  Jur.  §  676 ;  upon  partnership,  Griswold  o.Waddington, 

Commercial  Bank  v,  Wilkins,  9  Greenl.  16  Johns.  488,  and  authorities  there  dted. 
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it  has  been  said,  that  if  the  government  choose  to  m^ke,  or  cause 
to  be  made,  a  compensation  in  money  to  their  citizen,  instead  of  a 
restitution  in  aolidoj  tins  will  be  held  to  be  a  gift,  in  which  the 
copartners  have  no  interest.  And  this  would  be  especially  true,  if 
there  were  an  express  exclusion  of  the  aliens.  Of  course,  the  joint 
creditors  could  not  prove  against  funds  thus  made  several,  (jo) 

The  English  Court  of  Admiralty  has  refused  to  assist  the  as- 
signees of  a  bankrupt  in  obtaining  his  share  of  property  restored 
in  Bolido,  But  we  think  this  arose  from  a  limitation  of  the  admi- 
ralty power  in  England,  which  does  not  exist  here,  (jq) 

(p)  Campbell  v.  Mullett,  2  Swanst.  561.  shares,  and  g^yes  in  Uie  proportion  of  their 
Two  American  citizens  residing  at  Balti-  interests  individually  to  the  two.  There 
more,  and  a  French  subject  residing  at  St  is  no  more  ground  for  admitting  the  joint 
Domingo,  being  in  partnership,  and  owners  creditors  thai>  the  French  partner."  Dur- 
of  certain  ships  captured  hy  British  cruis-  ing  the  argument  the  Master  of  the  Rolls 
era,  and  the  commissioners  appointed  un-  put  the  query,  "  If  a  partnership  sustained 
der  the  seventh  article  of  the  treaty  of  an  accidental  loss,  as  by  fire,  and  an  indi- 
commerce,  concluded  in  1794,  between  vidual  made  a  donation  to  two  of  the  part- 
England  and  America,  for  awarding  com-  ners,  in  compensation  of  their  loss,  would 
pensations  to  American  subjects  who  had  that  be  partnership  property  ?  "  And  see 
suffered  losses  by  Capture*  for  which  they  Larazzabel  v.  Gorbea,  dted  id.  572. 
could  obtain  no  redress  in  the  ordinary  (q)  The  Jefierson,  1  C.  Rob.  Adm.  R. 
tribunals,  having  awarded,  in  compensa-  825.  Sir  W.  Scott,  indeed,  in  his  judg- 
tlon  of  the  ships  of  the  partnership  cap-  ment,  expressly  says,  after  the  decree  for 
tured,  certain  sums  to  the  two  Americans,  restitution  had  been  passed :  "  The  ques- 
with  express  exclusion  of  the  -French  tion  is,  whether  the  court  shall  proceed 
citizen,  as  an  alien  enemy,  the  sums  so  again  to  make  a  severance  between  these 
awarded  are  not  partnership  property,  and  parties  ?  I  cannot  think  that  I  have  the 
the  creditors  of  the  partnership  have  no  power  to  do  that.  All  the  severance  that 
claim  on  tliem,  as  against  the  separate  was  necessary  in  this  case  to  determine 
creditors  of  the  Americans.  In  this  case,  the  national  character  of  the  parties  has 
the  following  distinction  is  made  by  Sir  been  already  made :  restitution  stands  de- 
Thomas  Plumer,  Master  of  the  Rolls,  in  creed  to  this  house.  I  am  Jimctus  officio, 
delivering  judgment :  "  If  the  very  joint  and  I  shall  not  begin  again  at  the  prayer 
stock,  or  a  part  of  it,  as  in  Thompson  v,  of  the  assignees,  who  now  suggest  that 
Ryan,  had  been  restored,  there  would  one  of  the  partners  is  likewise  an  English 
have  been  nothing  to  alter  the  property ;  merchant  and  a  bankrupt  They  must 
the  goods  are  returned,  in  statu  quo,  the  resort  to  some  other  authority  to  make 
property  of  the  partners.  But  here  the  the  discrimination  between  this  American 
ships  are  gone,  and  never  restored,  and  partnership  stock,  for  the  purpose  of  sub- 
the  question  concerns  a  new  property  jecting  a  particular  share  to  a  Britiah 
come  to  the  two  in  the  way  of  compensa-  bankruptcy.  It  is  no  part  of  the  duty  of 
tion.  That  is  far  removed  from  a  case  of  the  Ck>urt  of  Admiralty  to  do  thia,  and  I 
restitution.  Restitution  might  have  been  dismiss  the  petition."  See  2  Pan.  Mar. 
made  if  it  were  still  joint  property ;  com-  Law,  b.  8,  on  the  law  and  juriadictkm  of 
pensation  considers  only  the  individuai  admuralty  in  America. 
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*  It  has  been  repeatedly  said,  that  if  a  partner  becomes  *  505 
insolvent,  the  accounts  of  a  firm  should  be  closed,  and  the 
assignees  should  not  continue  the  trade  and  business,  nor  permit 
a  continuance  of  it  without  settlement,  (r)  But  that  may  not  be 
a  positive  and  imiversal  rule  ;  nor  can  the  solvent  partners  resist  a 
bill  hj  the  assignees  for  a  share  in  the  profits  of  a  subsequent 
trading,  on  the  ground  that  the  assignees  did  not  require  an  im- 
mediate settlement,  because  it  is  no  more  the  duty  of  the  assignees 
to  require  this,  than  it  is  the  duty  of  the  solvent  partners  to  make 
it.  («)  Where  a  deceased  partner's  estate  was  insolvent,  and  the 
administrators  had  permitted  the  surviving  partners  to  sell  the 
stock  in  the  usual  course  of  trade  for  the  business  benefit,  and  a 
loss  occurred,  they  were  not  held  responsible  therefor,  (f)  But, 
on  the  other  hand,  if  administrators  put  assets,  which  they  have 
in  their  own  hands,  into  the  hands  and  possession  of  the  surviving 
partners  to  trade  with,  and  a  loss  occurs,  for  this  they  will  be  held 
responsible,  (u) 

(r)  Crawshay  v.  Collins,  16  Ves.  218-  sons,  who  are  not  properly  to  be  termed 

237;    Regden  v.  Fierce,  6  Madd.  858;  remaining  or  surTlving  partners.     The 

Fereday  v,  Wightwick,  1  Tamlyn,  261;  destruction  of  one  being,  unless  it  is  other- 

3  Kent  Comm.  64 ;  2  Bell  Comm.  682 ;  wise  provided,  a  dissolution  of  the  whole 

Story  on  Part.,  §  850 ;  Gow  on  Fart  284;  partnership,  — as  if  by  effluxion  of  time, 

Collyer  on  Fart.,  b.  2,  cfa.  2,  §  2,  pp.  146,  or  by  death,  —  except  as  it  may  be  xear 

147.  soned  upon  the  effect  in  bankruptcy  of  the 

(s)  Crawshay  v»  Collins,  16  Yes.  228,  substitution  of  assignees.    It  is/  however, 

per  Lord  Eldon  :  "  It  is  said  a  duty  was  no  more  the  duty  of  the  assignees  to  settle 

imposed  upon  the  assignees  to  call  for  the  with  the  others,  than  it  is  their  duty  to 

account     That  is  true.      It   is  forther  settle  with  the  assignees." 

urged,  that  they  could  not  be  traders  in  {t)  Thompson  v.  Brown,  4  Johns.  Ch. 

new  adventures.    This  also  is,  in  a  sense,  619.     And  see   Shepherd   v.  Towgood, 

tnie ;  but  the  proposition  would  be  rash,  Turner  &  R.  879 ;    Beed  v.  Noma,  2 

that  there  can  be  no  case  in  which  they  Mylne  &  C.  861 ;  Jennison  v.  Hapgood,  7 

could  trade  with  consent  of  the  creditors,  Fick.  1 ;  Sweet  v,  Jacocks,  6  Faige,  855. 

or  of  the  creditors  and  the  bankrupt  to-  (u)  Thompson  u.  Brown,  4  Johns.  Ch. 

gether.     If  they  bad  the  consent  of  aU  619.    And  see  Barker  v.  Parker,  1  T.  R. 

persons  interested,  I  do  not  know  that  295;  Ex  parte  Garland,  10  Yes.  119;  Ex 

other  persons,  with  whom   they  might  parte  Richardson,  Buck,  209;  Wightman 

deal,  could  make  the  otgectlon.    The  duty  v,  Townroe,  1  Maule  &  S.  412 ;  Yiner  v. 

is  not  as  between  them  and  the  other  pei^  Cadell,  8  Esp.  90. 
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SECTION  V. 

OF  A  SALE  OF  THS  EFFECTS  IN  BANKBUFTCY. 

*  606  *  If  there  be  a  bankruptcy  of  the  whole  firm,  it  is  very 
seldom  that  any  other  mode  of  settlement  is  resorted  to,  hut 
a  sale  of  the  property,  (v)  And  this  is  so  usual,  and  recommended 
by  so  many  obvious  considerations,  that  assignees  must  not  only 
have  an  unquestionable  power  to  take  this  course,  but  would,  per- 
haps, find  it  difficult  to  explain  and  justify  any  other  course,  (w) 
In  one  case,  where  creditors  called  upon  the  English  court  of 
chancery  to  restrain  the  assignees  from  a  proposed  sale  of  the  bank- 
rupt's efiects,  alleging  suspicious  circumstances  as  to  the  manner 
of  the  sale,  Lord  Eldon  refused  to  interfere,  on  the  ground  that  the 
assignees  were  acting  in  a  matter  peculiarly  within  their  power 
and  at  their  discretion,  and  the  court  must  recognize  them  as  the 
best  judges  of  the  propriety  and  expediency  and  manner  of  a  sale ; 
and  that  the  assignees  must  abide  their  own  responsibility  for 
what  they  did  in  this  matter,  (x) 

The  question  comes  up  in  a  difierent  form  when  a  part  only  of 
the  partners  are  bankrupt,  and  the  residue  solvent.  There  the 
assignees  take  all  the  interest  and  rights  of  the  bankrupt,  but  take 
them  subject  to  the  solvent  partner's  rights,  (y)  We  should  say, 
therefore,  that  they  had  no  right,  as  a  matter  of  course,  to  require 
a  sale,  (z)  Usually,  there  is  no  sale,  but  the  solvent  partners  set- 
tle up  the  concern  so  far  as  to  ascertain  the  value  of  the  bank- 
rupt's^interest,  and  this  they  pay  to  the  assignees.  And  sometimes 
they  give  security  to  the  assignees  that  they  will,  without 
delay,  settle  the  concern,  and  ascertain  and  pay  over  the  bank- 
rupt's share,  (a)     That  the  assignees  may  have  an  account,  is 

(v)  Eden,  B.  L.  216;  Ex  parte  Gering,  S41.    Ordinarilj,  on  a  disaolution,  ftom 

1  Yes.  Jr.  16S;  Ex  parte  Hughes,  6  Yes.  whaterer  cause,  there  must  be  a  sale. 

617,  622;  Regden  t;.  Fierce,  6  Madd.  858;  Dickinson  v.  Dickinson,  29  Conn.  601. 

Feredaj  v.  Wightwick,  1  Tamlyn,  261.  (y)  Taylor  v.  Fields,  4  Yes.  896, 16  id. 

(tr)  But  if,  in  the  exercise  of  a  sound  669,  n.;  Barker  v,  Goodair,  11  id.  86; 

discretion,  a  court  of  equity  is  satisfied  Dutton  v,  Morrison,  17  id.  209;  Holder- 

that  a  postponement  of  a  sale  is  for  the  ness  v,  Shackels,  8  B.  &  C.  618. 

general  benefit  of  the  creditors,  it  will  be  (z)  Allen  v.  Kilbie,  4  Madd.  464 ;  Ex 

so  ordered.    Ex  parte  Kendall,  17  Yes.  parte  Figes,  1  Glyn  &  J.  122.    But  see  Ex 

619;   Ex  parte  Grosvenor,  14  id.  689.  parte  Montgomeiy,  id.  888. 

(x)  ExparU  Montgomery,  1  Glyn  &  J.  (a)  In  Nerot  r.  Bumand,  2  Ruas.  66, 
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certain  ;  *  and  the  court  would  always  decree  a  sale  where    *  507 
the  assignees  requested  it.  for  good  cause,  and  perhaps  it 
may  be  said  that  any  decided  advantage  to  the  estate  of  the  bank- 
rupt would  be  deemed  good  and  sufficient  cause.  (() 

pending  an  appeal  against  a  decree  de-  (6)  Crawshay  v.  Maule,  15  Yes.  218; 

daring' a  partnenhip  diBBolved  and  direct-  Grow  on  Part.  284 ;  Lingen  t7.  Simpson,  1 

ing  the  property  to  be  sold,  and  an  ac-  Sim.  &  Stuart,  600 ;  Featherstonhaugh  o. 

count,  the  court  upon  motion  siupended  Fenwiok,  17  Yes.  809 ;  Fereday  v.  Wight- 

the  sale  upon  the  terms  of  bringing  title  wick,  1  Tamiyn,  261 ;  Regden  v.  Pierce, 

deeds  into  the  master's  office,  and  giving  6  Madd.  858 ;    Cook  v.   CoUingridge,  1 

iecority  for  the  value  of  the  eflects.  Jacob,  007 ;  Evans  v.  Evans,  9  Paige,  178. 
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CHAPTER  XVI. 


OP  AN  ACCOUNT. 


SECTION   I. 

WHEN  AN  ACCOUNT  WILL    BB  ORDERED. 

We  have  been  obliged  to  anticipate  many  remarks  about  tlie 
taking  of  an  account,  when  treating  other  topics  ;  especially  the 
various  modes  of  dissolution,  and  its  consequences.  The  right  to 
demand  an  account  is  almost  peculiar  to  partners  and  their  repre- 
sentatives. In  deciding  one  case,  Lord  Eldon  seemed  to  think 
that  the  having  a  right  to  an  account  was  a  good  test  of  the  rela- 
tion of  partner ;  that  is,  if  one  by  an  agreement  acquires  a  right 
to  an  account,  this  will  make  him  a  partner,  (a)  We  should  pre- 
fer saying  that  partnership  is  a  good  test  for  the  right  to  an 
account ;  and  that  the  first  inquiry  must  be,  whether  a  man  is  a 
partner ;  and  if  he  is,  the  conclusion  follows,  that  he  has  a  right  to 
an  account.  This  right  he  may  transfer  ;  for  not  only  do  all  part- 
ners possess  this  right,  but  it  is  one  among  those  few  rights  which 

(a)  Ex  parte  Hamper,  17  Yes.  412.    And  partner ;  and  there  is  a  fiulure  of  evidaice 

see  Katsch  v.  Shenck,  18  Jur.  668.    By  a  to  show,  that,  notwithstanding  the  words 

memorandum  in  writing,  the  defendant,  a  of  the  agreement,  there  was  subjoined  any 

general  merchant,  agreed  with  the  plain-  stipulation  that  the  plaintiff  shpuld  not  be 

tiff,  in  consideration  of  the  general  services  taken  as  a  partner;  without  Airtlier  «i- 

in  business  of  the  latter,  to  allow  him,  in  tering  into  the  question,  as  between  the 

addition  to  a  fixed  salary,  one-fifth  of  the  plaintiff  and  defendant,  there  is  an  interest 

net  profits  on  all  new  business  entered  created  in  the  plaintiff  to  know  what  is 

into  through  him :  gembUj  a  partnership  the  amount  of  profits,  and  therefore  an 

was  thereby  constituted  between  the  par-  interest  to  see  that  those  things,  oat  of 

ties ;  and  hdd,  that,  at  any  rate,  the  plain-  which  the  profits  arise,  are  properly  dis- 

tiff  thereby  acquired  a  right,  as  against  posed  of,  which  is,  in  itself,  very  like  a 

the  defendant,  to  an  account  of  profits,  partnership  interest    I  think,  on  princi- 

and  the  appointment  of  a  receiver.    The  pie,-  a  receiver  ought  to  be  appcunted." 

Yice-Chancellor :  "  It  strikes  me,  that  by  See  Salter  v.  Ham,  81  N.  Y.  821 ;  CoUyer 

the  agreement  the  pUintiff  has  become  a  v.  Collyer,  88  Penn.  257. 
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originates  only  in  partnership,  and  yet  which  a  partner 
transfers  to  *  his  representatives,  whether  they  be  executors  *  509 
or  administrators,  assignees  in  bankruptcy,  execution  credit- 
ors, or  transferees,  although  they  do  not  thereby  become  partners. 
Every  one  of  these,  and  every  other  party  who  has  acquired  the 
partner's  interest  in  the  joint  fund,  may  call  for  an  account  in 
order  to  settle  and  determine  what  that  interest  is.  (() 

It  is  partly  as  a  consequence  of  this  universal  and  important 
right,  that  all  partners,  having  any  charge  of  the  business  of  the 
firm  are  bound  to  keep  constantly,  regular,  intelligible,  and  ac- 
curate accounts  of  all  the  business,  and  to  give  all  the  partners 
at  all  times  access  to  them  and  to  the  means  of  verifying  them. 
And  if  they  for  any  considerable  time  disregard  and  refuse  to  per- 
form this  duty,  a  court  of  equity  will  coerce  them  to  its  full  dis- 
charge. ((?) 

(6)  In  Crawshaj  v.  Collins,  2  Knss.  842,  concern.  In  short,  in  e^ery  species  of 
Lord  Eldon  says :  •*  A  partnership  may  dissolution  which  may  take  place,  in  dif- 
expire  by  death,  or  by  effluxion  of  time,  ferent  events,  persons  in  the  course  of 
or  by  notice,  or  by  Uie  bankruptcy  .of  a  time  may  be  introduced  into  the  partner- 
partner  ;  but,  in  all  these  cases,  though,  ship,  with  reference  to  whom  accounts 
in  a  certain  sense  of  the  word  expiration,  a  must  be  settled  much  in  the  same  manner 
partnership  does  so  expire  in  each  and  as  it  would  have  been  necessary  to  have 
every  one  of  them,  yet,  in  most  instances,  settled  them  with  the  original  partners." 
a  partnership  does  not  and  cannot  then  See  Bailey  v.  Moore,  26  HI.  847,  See,  as 
expire  as  to  all  purposes.  In  some,  it  may  to  what  interest  gives  a  right  to  an  account, 
not  expire  for  years  after  the  period  in  Moffitt  p.  Moffiit,  10  Bosw.  468. 
which,  in  one  sense  of  the  word,  we  say  it  (c)  Howe  v.  Wood,  2  Jac.  &  W.  858, 
does  expire ;  and  it  must  depend  upon  the  per  Lord  Eldon :  "  One  partner  cannot  ex- 
nature  of  the  partnership,  in  what  way  it  elude  another  from  an  equal  management 
18  to  be  carried  on  during  the  period  in  of  the  concern ;  and  it  is  the  duty  of  each 
which  it  is  to  be  wound  up.  If  it  expires  to  keep  precise  accounts,  and  to  have 
by  bankruptcy,  there  are  introduced  into  them  always  ready  for  inspection,  and,  in 
it,  as  persons  interested  in  the  manner  of  short,  to  keep  good  faith  towards  each 
winding  it  up,  the  assignees  of  the  bank-  other.  I  think  that  the  plaintiff,  subject 
rupt.  If  it  expires  by  death,  there  are  in-  to  the  equities  which  may  be  ultunately 
trodaced  in  like  manner  the  executors  of  declared  between  the  parties,  has  a  dear 
the  deceased  partner,  who  may  be  stated,  right  to  insist  that  regular  accounts  shall 
though  certainly  not  in  a  very  correct  use  be  kept  of  all  receipts,  payments,  transac- 
of  the  term,  to  be  a  sort  of  assignees  of  tions,  and  so  on,  relative  to  the  mine,  and 
the  deceased  partner.  When  it  expires  to  have  constant  access  for  the  purpose  of 
by  notice,  it  may  happen,  that  in  many  inspecting  the  accounts ;  and  also,  that, 
cases  the  party,  who  gave  the  notice,  may  subject  to  those  equities,  he  has  a  clear 
die  long  before  the  time  arrives  when  it  right  to  control  the  working  of  the  mines, 
may  be  said  to  be  quite  dissolved,  and  his  and  if  he  is  impeded  in  the  exercise  of  any 
executors  may  become  partners  in  the  of  these  rights,  let  him  come  to  the  court 
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*  510  *  It  is  possible  that  for  a  breach  of  this  duty,  especially 
where  there  was  an  express  contract  to  perform  it,  an  in- 
jured party  might  have  redress  at  law ;  but  he  can  compel  the  per- 
formance, and,  generally,  find  a  remedy  for  the  ill  consequence  of 
a  non-performance,  only  in  equity.  But  this  court  has  full  power 
in  the  premises,  and  usually  acknowledges  the  right  to  an  account 
of  any  partner,  or  representatives  of  a  partner,  unless  it  is  ob- 
viously unnecessary,  and  requested  for  frivolous  reasons,  or  with 
malicious  intent,  (^d) 

again.  The  application,  after  the  other  law  for  a  breach  of  any  distinct  engage- 
parties  have  been  apprised  of  what  the  ment  in  the  partnership  agreement,  and 
court  expects  them  to  do,  will  be  difler-  that  generally  adequate  relief  can  in  such 
entlj  treated."  Beacham  v.  Eckford,  2  case  be  obtained.  Where  this  can  be  done 
Sandf.  Ch.  116.  See  Tyng  t;.  Thayer,  8  equity  will  not  interfere.  Kinloch  r.  Ham- 
Allen,  891.  lin,  2  Hill,  Ch.  19 ;  Duncan  v.  Lyon,  8 
(d)  Smith's  Merc.  Law  (5th  ed.),  85;  Johns.  Ch.  860;  Hunt  v.  Gookin,  6  Vt 
Marshall  v.  Colman,  2  Jac.  &  W.  266.  462.  See  Cross  v.  Cheshire,  7  Exch.  48. 
VTbere  plaintiff  has  an  adequate  remedy  Where  there  is  a  distinct  promise  to  pay 
at  law  by  action  of  account,  it  is  fM,  in  an  ascertained  sum,  as  where  a  balance  of 
Connecticut,  that  chancery  has  no  juris-  accounts  is  struck,  assumpsit  will  lie  be- 
diction.  Stannard  v.  Whittlesey,  9  Conn,  tween  partners.  Hall  v,  Stewart,  12  Penn. 
566.  It  has  also  been  A«2tf  in  Connecticut,  218;'  Hamilton  v,  Hamilton,  18  id.  20. 
that  no  action  at  law  will  lie  for  the  settle-  See  Morrow  v,  Riley,  16  Ala.  710 ;  Grid- 
ment  of  a  partnership  account,  where  the  ley  v.  Dole,  4  Comst  486 ;  Miller  v.  An- 
number  of  partners  exceeds  two ;  tlie  dress,  18  Ga.  866.  And  where  an  account 
remedy  is  in  equity.  Beach  v.  Hotchkiss,  stated  resulting  in  such  balance  is  retained 
2  Conn.  425.  But  it  is  otherwise  in  Penn-  by  a  partner  without  objection,  a  promise 
sylvania.  Whelen  v.  Watmough,  15  Serg.  will  be  implied,  as  in  other  cases.  Van 
&  B.  168  ;  Griffith  v.  Wilbing,  8  Binn.  817 ;  Amringe  v.  Ellmaker,  4  Penn.  281.  Bat 
Brighay,Eq.Jur.§§  121,122, 128;  Adams  in  matters  of  difficulty  or  controveny 
Eq.  225 ;  1  Story,  Eq.  §  449.  And  see  between  partners  it  is  now  most  usual  to 
Bracken  v.  Kennedy,  8  Scam.  668 ;  Gillett  resort  to  a  court  of  equity  for  their  final 
V.  Hall,  18  Conn.  426 ;  Cunningham  v.  Lit-  abjudication  and  settlement.  Bracken  p. 
tiefleld,  1  Edwards,  Ch.  104.  Partners  Kennedy,  8  Scam.  658.  It  will  entertain 
cannot  sue  one  another  at  law  for  any  of  jurisdiction,  although  account  or  other 
the  business  or  undertakings  of  the  part-  action  would  lie  between  the  parties.  Gil- 
nership.  This  can  only  be  done  in  dian-  lett  v.  Hall,  18  Conn.  426 ;  Cunningham 
eery,  by  asking  a  dissolution  and  an  v.  Littlefleld,  1  Edw.  Ch.  104.  And  al- 
account.  Stone  v.  Fouse,  8  Cal.  294 ;  Nu-  though  one  partner  cannot  bind  tlie  firm 
gentv.  Locke,  4id.  820;  Wilson  v.  Lassen,  by  deed,  Donaldson  v.  Kendall,  2  Ga. 
6  id.  116 ;  Bamstead  v.  Empire  Min.  Co.,  Decis.  227 ;  Napier  v,  Catron,  2  Humph, 
id.  299.  On  the  action  of  account  at  law,  684 ;  Dickinson  v.  Legare,  1  Dessaus.  587 ; 
see  8  Steph.  Bl.  582 ;  Foster  v.  AUanson,  Skinner  v.  Dayton,  19  Johns.  518 ;  Fisher 
2  T.  R.  479 ;  Jackson  v.  Stopherd,  4  Tyrw.  v.  Tucker,  1  McCord,  Ch.  170 ;  Williams 
880;  Elgie  v.  Webster,  5  M.  &  W.  518;  v.  Hodgson,  1  Harris  &  J.  474;  yet,  in 
Brown  t7.  Tapscott,  6  id.  119.  It  has  been  some  cases,  a  court  of  equity  will  regard 
held,  that  partners  may  sue  each  other  at  a  debt  secured  by  the  specialty  of  one 
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*  Whenever  there  is  a  dissolution  of  a  partnership,  for  any  *  611 
cause,  it  would  seem  that  there  must  be  an  account,  if  it  be 
demanded  by  any  party  in  interest,  (e)  But  it  is  always  possible 
for  partners  or  their  representatives  to  agree  together  upon 
some  arrangements  which  render  an  account  unnecessary.  Nor 
is  this  very  unfrequent  in  fact.  The  parties  interested  value 
the  property,  good- will,  &c.,  and  found  their  arrangements  upon 
this  estimate,  one  paying  to  the  other  a  sum  of  money,  without 
any  account  being  taken.  (/)  But  such  an  arrangement  can  arise 
only  from  an  agreement,  for  if  the  parties  differ  as  to  the  value 
of  the  property,  or  of  their  respective  interests  therein,  an  account 
must  be  taken  as  the  only  means  of  determining  this,  (y)    In- 

partner  as  a  simple  contract  debt,  and  that  he  should  take  away  his  share  of  the 
hold  all  the  partners  bound  by  it  See  property  from  tlie  premises.  My  opinion 
Gait  V,  Calland,  7  Leigh,  694 ;  McNaugh-  is  clearly,  that  these  are  not  terms,  to 
ten  V.  Partridge,  11  Ohio,  223 ;  Christian  which  he  was  bomid  to  accede.  They  had 
V,  Ellis,  1  Gratt.  396 ;  Anderson  v,  Tomp-  no  more  right  to  turn  him  out  than  be 
kins,  1  Brock.  466 ;  Kyle  v.  Roberts,  6  had  to  turn  them  out,  upon  those  terms. 
Leigh,  496;  James  v.  Bostwick,  Wright,  Their  rights  were  precisely  equal ;  to  have 
142.  As  to  pleadings  and  practice  in  tak-  the  whole  concern  wound  up  by  a  sale, 
ing  an  account,  see  Auld  v.  Butcher,  2  and  a  diyislon  of  the  produce.  As,  there- 
Kansas,  186.  fore,  they  never  proposed  to  him  any 

(e)  Adams,  Eq.  ch.  8,  p.  289  et  seq, ;  terms,  which  he  was  bound  to  accept,  the 

Ck>Ilyer  on  Fart  (8d  Am.  ed.)  §  298 ;  1  consequence  is,  that,  continuing  to  trade 

Story,    £q.    Jur.    §    671 ;     Forman    v,  with  his  stock,  and  at  his  risk,  they  come 

Hanfray,  2  Yes.  &  B.  829;   Harrison  v,  under  a  liability  for  whatever  might  be 

Armitage,  4  Madd.  148 ;   Russell  v.  Los-  produced  by  that  stock.    In  the  case  of 

combe,  4  Sim.  8 ;  Knowles  v.  Haughton,  Crawshay  v.  Collins,  16  Yes.  218,  there 

11  Yes.  168 ;  Waters  v,  Taylor,  16  id.  16 ;  was  no  circumstance,  except  merely,  that 

Ex  parte  Broadbent,  1  Mont.  &  A.  686.  there  had  been  no  adjustment  of  accounts 

See  Hayes  v.  Reese,  84  Barb.  161 ;  Yer-  with  the  assignees  of  the  bankrupt.  Here, 

million  v.  Bailey,  27  111.  280;  Pope  v.  the  defendants    proposed   adjusting  the 

Salsman,  86  Misso.  862.  accounts  on   certain    terms,  but    terms 

(J)  7   Jarman,  Convey.  81 ;    Cookson  which  the  other  party  was  not  bound  to 

V.  Cookson,  8  Sim.  629.    But  see  Cook  z;.  accept.    Though  he,  thinking  they  had  no 

CoUingridge,  Jac.  607,  620.  right  to  dissolve  the  partnership,  might 

(g)  Featherstonhaugh  v.  Fenwick,  17  not  have  gone  into  any  detail  of  the  prin- 
Yes.  298,  809,  per  Sir  William  Grant:  dples,  on  which  the  dissolution  should 
"  The  next  consideration  is,  whether  the  take  place,  yet  I  conceive  it  to  have  been 
terms  upon  which  the  defendants  pro-  their  duty  in  the  first  place  to  put  them- 
posed  to  a^ust  the  partnership  concern,  selves  right  by  offering  to  him  those  terms, 
were  those,  to  which  the  plaintiff  was  upon  which  the  law  gave  him  a  right  to 
bound  to  accede.  The  proposition  was,  Insist;  and,  not  having  done  so,  but  con- 
that  a  value  should  be  set  upon  the  part-  tinning  to  trade  with  liis  stock  under  the 
nership  stock  ;  and  that  they  should  take  liability  to  answer  for  the  profits,  the  same 
his  proportion  of  it  at  that  valuation,  or  inquiry  should  be  directed  as  in  Crawshay 

84 
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deed,  the  taking  of  an  account  is  a  frequent  preliminary  to 
*  512    any  *  further  action  by  a  court  of  equity ;  because  by  this 

means  alone  can  the  court  ascertain  the  true  relation  of  the 
parties  as  to  their  rights  and  obligations.  (A)  An  account  and  a 
dissolution  seem  to  be  so  clearly  connected,  that  Lord  Eldon,  as  we 
have  seen,  was  unwilling  to  grant  an  account  unless  the  petitioner 
prayed  also  for  a  dissolution ;  (t)  but  this  cannot  be  deemed  a  rule 
of  equity,  (/)  although  in  the  great  majority  of  cases,  where  the 
relations  between  the  partners  are  such,  that  one  of  them  can  obtain 
an  account  only  through  the  interposition  of  a  court,  a  dissolution 
is  and  should  be  asked.  (A;) 

V,  CoUinB;  to  ascertain  what  that  stock  pany.  This  rule,  although  not  without 
was  at  the  period  of  the  dissolution;  what  great  conflict,  seems  now  to  be  decided, 
use  was  afterwards  made  of  it,  and  what  Richardson  v.  Hastings,  7  Bear.  801 ;  Fair- 
profits  were  produced  by  the  trade."  Wil-  thome  v.  Weston,  S  Hare,  387 ;  Miles  v. 
son  t;.  Greenwood,  1  Swanst.  471,  482 ;  Thomas,  9  Sim.  609 ;  Goodman  u.  Whit- 
Rigden  v.  Fierce,  6  Madd.  868 ;  Cook  t7.  comb,  1  Jac.  &  W.  598 ;  Richards  v.  Da- 
CoUingridge,  Jac.  607.  vies,  2  Russ.  &  M.  847;   Richardson  v. 

(A)  It  has  often  been  hdd  that  there  can  Hastings,  cited  in  8  Hare,  891 ;  Chaise 

be  no  diyision  of  partnership  property  un-  v,  Cadeil,  Jac.  687. 
til  all  the  accounts  of  the  partnership  have       (k)  Loscombe   v.  RusseU,  4   Sim.  8 ; 

been  taken,  and  the  clear  interest  of  each  Waters  v,  Taylor,  16  Ves.  10 ;  Forman  v. 

partner  ascertained ;  that  the  chancellor  Hanfray,  2  Yes.  &  B.  829 ;   Goodman  v. 

may,  in  a  proper  case,  dissolye  the  part-  Whitcomb,  1  Jac.  &  W.  689 ;  Chapman  v. 

nership,  but  cannot  aid  in  carrying  it  on.  Beach,  id.  694 ;  Marshall  v.  Colman,  2  id. 

Baird  t;.  Baird,  1  Dev.  &  B.  624 ;  McRae  266';  Yansandau  v.  Moore,  1  Russ.  441 ; 

V,  McKenzie,  2  id.  282 ;   Camblat  v.  Tu-  Figott  v.  Bagley,  McClel.  &  Y.  669 ;  Kre- 

pery,  2  La.  Ann.  10 ;  Kennedy  i;.  Eenne-  bell  v.  White,  2  Younge  &  C.  15.    In  an 

dy,  8  Dana,  240.    But   see  Hudson  t7.  action  by  one  partner  for  a  dissolution  of 

Barrett,  1  Pars.  Sel.  £q.  Cas.  414.  the   partnership,  and    an    account,  Ac, 

(t)  Forman  v.  Hanfray,  2  Yes.  &  B.  alleging  that  dividends  of  profits  were  to 

829.  be  made  at  stated  periods,  the  court  jdmj 

(j)  In  Harrison  v.  Armitage,  4  Madd.  decree  tlie  payment  of  the  sum  due  for 
148,  it  is  said  that  the  rule  laid  down  by  such  dividends  before  final  distribution  of 
Lord  Eldon  applies  only  to  the  case  of  an  the  assets.  O'Connor  t;.  Stark,  2  Cat  166. 
iojunction,  or  to  a  case  of  interim  manage-  The  ordinary  course  is  to  pray  that  the 
ment  The  following  cases  bear  on  tlie  partnership  may  be  dissolved,  and  the  sur- 
question;  Loscombe  v.  Russell,  4  Sim.  8;  plus  assets  distributed;  but  this  practice 
Knowles  v.  Haughton,  11  Yes.  168;  Wa-  has  been  relaxed  in  &vor  of  joint-stock 
ters  V.  Taylor,  16  id.  16;  Walworth  v.  companies,  and  of  other  numerous  partner- 
Holt,  4  Mylne  &  C.  619,  686.  In  this  last  sliips,  and  bills  have  been  sustained  which 
case.  Lord  Cottenham  made  a  very  fail  asked  more  limited  relief,  namely,  that  the 
review  of  the  authorities,  deciding  that  a  assets  of  an  abandoned  or  insolvent  part-' 
relief  of  this  limited  kind  could  be  given  nership  might  be  collected  and  applied  in 
without  a  prayer  for  dissolution,  and  a  discharge  of  the  debts,  leaving  the  ques- 
final  winding  up  of  the  afikirs  of  the  com-  tions  of  dissolution  and  contribution  at 


CH,  XVI.]  OP  AN  ACCOUOT.  631 


SECTION   11. 

OF  OPENINO  AN  AOOOUNT  FOR  ERROR. 

*  Mere  errors  alone  will  not  always  lead  to  the  opening  and  *  513 
restating  of  accounts.  If  the  parties  agree,  as  they  some- 
times do,  that  closed  accounts  shall  not  be  opened  for  error,  after 
the  death  of  the  parties,  or  after  a  fixed  period,  a  court  of  equity 
will  always  respect  such  an  agreement,  (I)  unless  gross  mis- 
take, fraud,  or  great  danger  of  fraud,  be  shown,  (m)    And  the 

between  the  partners  entirely  open  for  which  one  is  willing  to  pay,  and  the  other 

fhture  settlement  Adams,  £q.  241 ;  Good-  is  content  to  receiye  as  the  result  of  those 

man  v.  Whitcomb,  1  Jac.  &  W.  672;  Mar-  accounts,  —  in  a  case  of  that  sort  it  is 

shall  V.  Colman,  2  id.  266 ;  Glassing^on  v.  obvious  that  the  production  of  Touchers 

Thwaites,  1  Sim.  &  Stuart,  124 ;  Loscombe  is  entirely  unnecessary,  and  errors  in  the 

V.  Russell,  4  Sim.  8 ;  Walworth  v.  Holt,  account  are  entirely  out  of  the  question ; 

4  Mylne  &  C.  619 ;   Richardson  v.  Hast-  for  the  very  object  of  the  parties  is  to 

ings,  7  Beav.  801,  828 ;   Apperly  v.  Page,  avoid  the  necessity  for  producing  those 

1  Phillips,  779 ;  Fairthome  v,  Weston,  8  vouchers,  upon  the  assumption  that  there 

Hare,  887.  are  or  may  be  errors  in  the  account  so 

A  creditor  cannot  file  a  bill  to  stop  a  settled.    Therefore,  it  is -either  an  account 

partnership,  and  wind  up  its  concerns.    It  stated  and  settled,  in  the  formal  sense  of 

is  only  at  the  instance  of  a  partner  that  the  expression,  or  it  is  the  case  of  a  settle- 

this  can  be  done.    Cleiaent'r.  Foster,  8  ment  by  compromise." 

Iredell,  £q.  218.  (m)  Oldaker  v.  Lavender,  7  Sim.  289. 

(/)  Gainsborough  v.  Stork,  Barnard,  812.  In  Mackellar  v.  Wallace,  cited  supra,  the 

See  Heath   v.  Coming,  8   Paige,  666  ;  court,  after  laying  down  the  doctrine  as 

Stoughton  V.  Lynch,  2  Johns.  Ch.  218.  above,  go  on  to  say:  "In  either  case,  the 

In  Mackellar  v.  Wallace,  26  £ng.  L.  &  transaction  might  be  vitiated  by  fhiud. 

Eq.  62,  8  Moore  P.  C.  Cas.  878,  the  fol-  In  either  case  it  is  good  for  nothing  if, 

lowing  distinction  is  drawn  :    "  Parties  either  from  the  collusion  of  the  parties 

having  accounts  between  them  may  meet  or  from  the  circumstances  under  which 

and  agree  to  settle  those  accounts  by  the  the  settlement  takes  place,  it  is  proved  in 

ascertainment  of  the  exact  balance ;    it  a  court  of  equity,  that  the  transaction  was 

Doay  be  necessary  for  that  case,  and  prob-  not  so  &irly  and  so  fUUy  understood  be- 

abiy  it  is  necessary  in  most  cases,  that  tween  the  parties,  either  from  the  con- 

Youchers  should  be  produced,  and  that  all  fusion  in  which  it  was  involved,  or  from 

the  information  possessed  on  one  side  and  misrepresentation  made  on  the  one  side  or 

the  other,  should  be  famished   in   the  the  other,  as  it  ought  to  have  been,  and 

settlement  of  tliat  account ;  and  if  it  after-  that  ii\ju8tice  has  been  done  on  either  side." 

wards  turn  out  that  there  were  errors  Slee  o.  Bloom,  20  Johns.  669,  6  Johns, 

in  that  account,  it  is  a  sufficient  ground  Ch.  866 ;  Lee's  Admr.  v.  Reed,  4  Dana, 

tor  opening  such  account,  and  setting  it  112;  Botifeur  v.  Weyman,  1  McCord,  Ch. 

right  in  a  court  of  equity.     If,  on  the  166 ;  Barrow  v.  Rhiifelander,  1  Johns.  Ch. 

other  hand,  persons  meet  and  agree,  not  660;  Johnson's  Executors  v,  Ketchum,  8 

to  ascertain  the  exact  balance,  but  a  sum  Green,  Ch.  864 ;  Bloodgood  v.  Zeily,  2 
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*514  same  reasons  which  cause  *  partners  to  make  such  an 
agreement,  would  induce  a  court  to  open  an  account  only 
for  important  error,  after  the  death  of  parties  or  long  acquies- 
cence, (n)  But  it  has  been  held  that  where  a  partnership  had  ex- 
isted for  eight  years,  and  during  this  time  accounts  had  been  tiken 
without  cancellation  of  books,  releases  or  discharges  in  full,  an  ac- 
count might  be  called  for.  (nrC)  Where  there  is  danger  of  fraud 
or  where  the  accounts  were  made  up  by  parties  having  unrestricted 
power  and  acting  under  strong  personal  interest,  as  in  the  case 
of  accounts  between  an  executor  partner  and  the  legatees  of  the 
deceased  partner,  a  long  acquiescence  will  not  establish  them 
beyond  the  reach  of  inquiry ;  (o)   and  in  one  case,  elsewhere 

Cai.    Cas.   124  ;    Gray  v.    Washington,  id.  860,  870;  Boiling  v.  Boiling,  5  Mnnfl 

Cooke,  821;  Chappedelalne  v.  Bechenaox,  884;  Randolph  v.  Eandolph,  2  Call,  587, 

4  Cranch,  S.  C.  809 ;  Stoughton  v,  Ljnch,  id.  2d  ed.  463 ;  Dexter  v.  Arnold,  2  Sum- 

2  Johns.  Ch.  218,  219,  1  Madd.  Ch.  Fr.  ner,  108;  Wilde  v.  Jenkins,  4  Paige,  481 ; 

(2d  ed.)  108,  262,  280;  Herrick  v.  Ames,  Dakin  v.  Demming,  6  Paige,  95;  Blood- 

8  Bosworth,  115;    Cann  v.  Cann,  1  P.  good  v.  Zeilj.  2  Cai.  Cas.  124;  GregoTT's 

Wms.  727 ;  Stapilton  r.  Stapilton,  1  Atk.  Ex'rs  v.  Forrester,  1  McCord,  Ch.  818, 

10 ;  Pullen  v.  Ready,  2  Atk.  592 ;  Lewis  v.  882 ;  Ex'rs  of  Radclifi'e  v.  Wightman,  id. 

Pead,  1  Ves.  Jr.,  19;  Vernon  r.  Vawdry,  408;  Hutchins  r.  Hope,  7  Gill,  119;  Ches- 

2  Atk.  119,  2  Eq.  Cas.  Ahr.  8 ;  Gordon  v.  son  v.  Chesson,  8  Ired.  £q.  141.    Bat 

Gordon,  8  Swanst.  476 ;  Halhed  v.  Marke,  where  there  has  been  firand.  Hie  ooort  will 

id.  444,  note,  1  Hoyenden  on  Frauds,  160 ;  open  and   examine   acconntB   after   anj 

Osmond  v.  Fitzroy,  8  P.  Wms.  180;  Wil-  length  of  time,  even  though  the  person 

lis  V.  Jernegan,  2  Atk.  251 ;   Mllnes  v,  who  committed  the  fraud  be  dead.    Boti- 

Cowley,  8  Price,  620 ;  Lloyd  v.  Passing-  feur  ».  Weyman,  1    McCord,  Ch.  166. 

ham.  Cooper,  156 ;  Beaumont  v,  Bramley,  But  it  must  be  shown  that  the  fraud  was 

1  Turner,  51 ;  Evans  v.  Bickneli,  6  Ves.  not,  and  could  not  with  reasonable  dili- 
188, 189.  gence   be   discovered,   until  within    six 

(n)  A  suit  to  impeach  an  account  ought  years  before  the  commencement  of  suit 

to  be  brought  within  a  reasonable  time,  or,  Ogden  v,  Astor,  4  Sandf.  8.  C.  811. 

at  &rthest,  within  the  statutory  period  for  (nn)  Lynch  v.  Bitting,  6  ^ones  Eq.  288. 

commencing  an  action  at  law  upon  matters  And  see  Stephens  v.  Orman,  10  Flor.  9. 

of  account.     Lupton  v.  Janney,  18  Pet.  (o)  A.,  B.,  &  C,  in  1796,  became  part- 

881.    And  where  the  bar  of  the  statute  is  ners,  as   merchants,   under   articles   for 

inapplicable,  namely,  where  the  demand  seven  years,  and  it  was  provided,  that  if 

is  purely  equitable,  the  court  is  reluctant  either  party  died  in  the  mean  time,  the 

to  interfere  after  a  considerable  lapse  of  partnership  should  be  determined,  as  to 

time ;  particularly  after  the  death  of  par-  his  share,  from  the  first  of  May  following 

ties  whose  transactions  are  involved  in  his  death ;  and  that  thereupon  an  account 

the  inquiry.    Adams,  Eq.  227 ;  Baker  v.  should  be  taken,  and,  after  payment  of 

Biddle,  Baldwin  C.  C.  R.  418;  Ellison  v.  debts,  "payment,  appropriation,  and  de- 

Moffiit,  1  Johns.  Ch.  46;  Ray  v.  Bogart,  livery"  should  be  made  between  the  sur- 

2  Johns.  Cas.  482 ;  Rayner  v.  Pearsall,  8  viving  partners  and  the  executors  of  the 
Johns.  Ch.  578,  586 ;  Mooers  v.  White,  6  deceased  partner,  of  the  residue  of  the 
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*  referred  to,  they  were  opened  after  some  thirty  years  of  *  515 
acquiescence.  (j>y     Where  fraud  had  been  committed,  an 

moneys,  goods,  &c.,  of  the  partnership,  executed  by  the  two  former,  and  a  release 
In  1801,  B.  died,  and  appointed  his  wife '  by  the  latter,  and  further  divisions  of  the 
and  surviying  partners,  A.  and  C,  his  testator's  assets  made  accordingly.     In 
executors  and  guardians  of  his  infant  chil-  1816,  the  only  other  child  died  an  infimt, 
dren,  who   were  his  residuary  legatees,  and  then  also  a  division  of  assets  was 
A.  and  C,  only,  proved  the  will,  and  made;  and,  in  1822,  a  deed  of  release  was 
having  caused  a  valuation  and  account  executed  by  the  trustees  of  the  settlement 
of  the  partnership  assets  to  be  made,  a  of  one  of  tlie  daughters,  in  respect  of  a 
balance  sheet  was  settled  up  to  the  first  balance  not  included  in  the  deed  executed 
of  May,  1801,  showing  what  amount  was  by  her.    The  bill  was  filed  in  1831,  by 
due  to  the  testator's  estate  (which  in-  the  several  children  and  their  representa- 
duded   outstanding   credits    to   a   large  tives.    Held,  that  A.  and  C,  being  execu- 
amount),  and  his  estate  was  credited  ac-  tors  and  guardians  as  well  as  surviving 
cordingly  in  the  partnership  books,  and  partners,  and  the  release  being   partial 
the  partnership   continued   by  the   sur-  only,  and  founded  on  insufficient  knowl- 
viving  partners,  but  no  severance  of  the  edge  by  the  cestuis  que  trust  of  the  part- 
assets  was  made.    In  May,  1809,  the  eldest  nership  affairs  and  accounts,  the  plaintiffi 
son  came  of  age,  and  an  account  was  were  not  precluded,  by  theu:  deeds  or  by 
stated,  by  the  executors,  of  the  testator's  lapse  of  time,  from  inquiring  into  the  mode 
residuary  personal  estate,  but  which  as-  in  which  the  assets  of  the  old  firm  had 
sumed,  as  its   basis,  the  valuation  and  been  dealt  with,  and  claiming  a  share  in 
account  made  on  the    testator's    death,  the  profits  arising  from  the  testator's  as- 
Another  account  was  stated  of  the  debts  sets  having  been  used  in  the  business  of 
and  credits  remaining  unpaid  and  uncol-  the  successive  partnerships.    Wedderbum 
lected,  showing  what  was  then  divisible ;  v.  Wedderburn,  2  Keen,  722,  4  Mylne  & 
and  another  of  the  moneys  expended  for  C.  41.    And  see  Cook  v.  Collingridge,  1 
the  eldest  son's  maintenance.     A  deed,  Jac.  607 ;  Walker  v.  Symonds,  8  Swanst. 
dated  September,  1809,  between  A.  and  64-69 ;  Gregory  v.  Gregory,  Cooper,  201, 
the  eldest  son,  was  executed,  on  which  Jac.  681;  Champion  v,  Rigby,  1  Russ  & 
these   accounts  were   indorsed,  and   A.  M.  689 ;  Chalmers  v.  Bradley,  1  Jac.  &  W. 
covenanted  for  the  payment,  by  instal-  61 ;  Downs  v.  Gazebrooke,  8  Meriv.  200 ; 
ments,  of  the  share  due  to  tlie  eldest  son.  Ex  parte  Lacey,  6  Yes.  628 ;  Cockerell  d. 
so  far  as  the  same  had  been  realized ;  and  Cholmeley,  1  Russ.  &  M.  426,  on  the  strict- 
the  eldest  son  declared  he  was  "  content  ness  of  equity  in  similar  cases  of  trust, 
and  satisfied  with  the  disclosures  thus  &r  See,  also.  Smith  v.  Clay,  8  Bro.  C.  C.  689, 
made  and  accounts  thus  fax  given,"  &c. ;  note ;  Townsend  v.  Townsend,  1  Cox,  28 ; 
and  it  was  provided  that  he  should  not  be  Bonney  v.  Ridgard,  id.  146 ;  Beckford  v. 
prevented  from  claiming  any  fiirther  share  Wade,  17  Yes.  87,  97 ;  Hickes  v.  Cook,  4 
"  not  as  yet  received,  or  fiillen  in,  or  ao-  Dow,  16,  on  the  question  of  the  length  of 
counted  for."    In  1810,  1816,  1821, 1826,  time  that   had   elapsed.     Dickensop   v. 
and  1880,  changes  took  place  ia  the  part-  Lord  Holland,  2  Beav.  810;   Purcell  v. 
nership  firm.    There  were  three  younger  Cole,  1  Longf.  &  T.  449 ;  Edwards  v.  M.ey- 
children,  who  attained  twenty-one  respec-  rick,  2  Hare,  60,  6  Jur.  924. 
tively,  in  1812, 1818,  and  1820,  when  simi-       (p)    Wedderbum   v,    Wedderbum,    2 
lar  accounts  founded  on  the  same  basis.  Keen,  722,  4  Mylne  &  C.  41.    And  see 
were  stated  in  each  of  them  by  the  execu-    Hoe  t7.  Richards,  2  Beav.  806.     Under 
tors ;    and  a  similar  deed  of  settlement   particular  circumstances  of  fraud,  imposi- 
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account  was  opened  after  nearly  as  long  a  time,  although  the 
fraudulent  partner  had  long  been  dead,  (j)  And  if  the  bill  praying 
for  the  opening  of  a  settled  account,  do  not  allege  fraud,  but  in  the 
opinion  of  the  court,  the  facts  stated  imply  fraud,  the  prayer  will 

be  granted,  (r) 
*  516        *  A  party  seeking  to  open  an  account  for  error,  must 

specify  the  errors  *80  particularly,  that  each  may  be  judged 
of  by  itself.  For  the  court  may  be  unwilling  to  open  an  account 
if,  when  it  is  opened,  it  may  be  examined  and  unraveHed  from  end 
to  end.  («)     But  they  may  be  willing  to  permit  the  plaintiff  to  sur- 

tion,  and  delaj,  a  court  of  equity  will  de-  asoertaining  that  the  account  bo  deliTered 

cree  an  account  of  rents  and  profits  of  an  was  correct,  without  charging  specific  acts 

estate  after  an  adverse  possession  of  fifty  of  fraud  against  the  defendant ;  and  it  is 

years.    Stackpole  v.  Daroren,  1  Bn>.  P.  not  necessarily  an  allegation  of  fraud  to 

C.  9.    And,  in  another  case,  where  an  en-  say  that  the  accounting  party  agreed  to 

tryinanadministrator'saccount,  which  had  deliver  up  certain  chattels  demanded  by 

been  settled,  was  shown  to  be  firaudulently  the  otlier,  upon  condition  of  baring  his 

made,  the  whole  account  was  opened,  not-  alleged  balance  admitted  and  paid.    Dar- 

withstanding  the  lapse  of  forty  years  since  tliery  v.  Lee,  2  Younge  &  C.  6,  6  L.  J. 

the  death  of  the  intestate,  seventeen  since  (n.  s.)  Exch.  Eq.  78;  President,  &c,  of 

the  settlement  of  the  account,  and  more  Orphan  Board  v.  Van  Reenen,  1  ^napp, 

than  two  since  the  discovery  of  the  entry  100. 

complained  of.  ,  Special  directions  were       (»)  Union  Bank  v.  Kifapp,  8  Pick.  113; 

inserted  in  a  decree  for  the  protection  of  Kinsman  v.  Barker,  14  Ves.  579 ;  Shep- 

the  accounting  party.    Allfrey  v,  AUfrey,  herd  v.  Morris,  4  Beav.  252 ;  Chambers 

1  Macn.  &  G.  87. 1  HaU  &  Twells,  179, 18  v.  Goldwin,  9  Ves.  264 ;  Calvit  y.  Mark- 

Jur.  269.  ham,  8  How.  Miss.  843 ;  Mebane  v.  Me- 

{q)  Vernon  v,  Vawdry,  2  Atk.   119 ;  bane,  1  Ired.  Eq.  408 ;  De  Montmorency 

Botifeur  r.  Weyman,  1  McCord,  Ch.  161 ;  v,  Devereuz,  1   Drury  &  Walsh,  119  ; 

Lowet;.Farlie,2Madd.  Ch.  102;  Beames'  Leaycraft   t;.  Dempsey,   15   Wend.   83; 

Pleas  in  Eq.  282.  Baker  v.  Biddle,  1  Bald.  894,  418;  Bain- 

(r)  Farnham  v.  Brooks,  9  Pick.  212.  bridge  ».  Wiloocks,  id.  586, 640 ;  Consequa 
And  see  Worraley  r.  Wormley,  8  Wheat,  v.  Fanning,  8  Johns.  Ch.  587,  17  Johns. 
421;  FuUagar  v.  Clark,  18  Ves.  481.  511, 1  Madd.  Ch.  Pr.  (4th  Am.  ed.)  108; 
Courts  of  equity  feel  themselves  at  liberty  Taylor  v.  Hamlin,  2  Bro.  C.  C.  310 ;  Wide 
to  infer,  judicially,  a  fraudulent  purpose,  v.  Jenkins,  4  Paige,  481 ;  Weed  ».  Small, 
from  suspicious  circumstances,  well  cor-  7  id.  573;  Hobart  v,  Andrews,  21  Pick, 
roborated  and  in  no  way  rebutted,  though  526  ;  Chappe<ielaine  r.  Dechenaux,  4 
such  circumstances  fall  short  of  legal  Cranch,  806;  Bullock  v.  Boyd,  2  Edw. 
proof.  Earl  of  Chesterfield  v.  Janssen,  2  Cb.  298 ;  Philips  v.  Belden,  id.  1 ;  Stough- 
Ves.  Sr.  155 ;  Walker  v.  Symonds,  9  ton  v.  Lynch,  2  Johns.  Ch.  209 ;  Hickson 
Swanst.  71 ;  Taylor  v.  Jones,  2  Atk.  602;  v.  Ay  1  ward,  8  Moll.  1.  Where  an  account 
Stileman  v.  Ashdown,  id.  480.  A  party  stated  is  open  a  long  time,  as  sixteen  years, 
who  has  once  admitted  an  account  to  be  after  it  has  been  rendered,  it  will  not  gen- 
correct,  cannot  afterwards  file  a  bill  to  erally  be  opened.  It  will  be  opened  as  to 
have  the  account  taken  in  equity,  upon  the  fraud  or  mistakes  charged  in  the  bill,  and 
mere  allegation  that  he  had  no  means  of  so  fiu:  proved  that  the  court  is  satisfied 
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charge  and  falsify,  (t)  If  an  omission  has  been  made  of  a 
credit  due,  the  *  plaintiff  by  showing  the  same  will  be  per-  *  517 
mitted  to  add  it :  and  this  is  a  surcharge.  If  a  wrong  charge 
is  stated  in  the  account,  the  plaintiff  may  be  permitted  to  remove  it ; 
and  this  is  falsification,  (u)  It  may  be  added  as  a  general  remark, 
that  whenever  accounts  are  stated  by  persons  having  great  trust 
reposed  in  them,  and  great  power,  a  court  of  equity  allows  a  lati- 
tude in  opening  and  examining  such  accounts,  bearing  some  pro- 
portion to  that  trust  and  power,  (v) 

they  ought  to  be  corrected ;   and  when  Earl  Fomfret  v.  Lord  V^indsor,  2  id.  482 ; 

some  such  errors  are  proved,  then  as  to  Pit  v.  Cholmondeley,  id.  566;  Bro¥mel 

other  errors  charged,  which  the  court  is  v.  Brownel,  2  Bro.  Ch.  62 ;  Chambers  v. 

satisfied  ought  to  be  made  the  subjects  of  Goldwin,  9  Yes.  254 ;  Anon.,  2  Eq.  Abr. 

ftirtlier  examination.    Ogden  v,  Astor,  4  12.    Plaintiff,  in  his  bill,  having  assigned 

Sandf.  S.  C.  311.    And  see  Clarke  v.  Tip-  160  errors  in  five  stated  accounts,  an  order 

ping,  9  Beav.  282 ;  Holland  v.  Holland,  6  was  made  on  him  to  pick  out  those  he 

Ired.  Eq.  407 ;  Pritt  v.  Claj,  6  Beav.  508 ;  would  insist  on,  and  if  the  court  should  be 

Scott  V.  Milne,  6  id.  216,  afl&rmed  12  L.  of  opinion  they  were  not  errors,  to  consent 

J.  (n.  8.)  Ch.  288,  7  Jur.  709;  Jones  v,  to  waive  the  rest.    If  the  court  thought 

Latimer,  1  id.  980 ;  Johnson  i;.  Curtib,  8  them  errors,  there  would  be  good  cause 

Bro.  C.  C.  226 ;    Taylor  v.  Hayling,  1  either  to  decree  an  open  account,  or  give 

Cox,  486 ;  Dunbar  v.  Lane,  1  Bro.  P.  C.  phuntiff  leave  to  surchar^^  and  falsify. 

8;  Maund  v.  Allies,  6  Jur.  860;  MiUlken  Rodney  v.  Hare,  Mos.  296.    See  fUrther, 

V.  Gardner,  87  Penn.  466.    The  court  will  on  the  question  of  surcharging  and  falsi- 

not  open  a  settled  account  where  it  has  fying,  Roberts  r.  Kuffin,  2   Atk.   112 ; 

been  signed,  or  a  security  taken  on  the  foot  Chambers  v,  Goldwin,  5  Yes.  887;   Ex 

of  it,  unless  the  whole  transaction  appears  parte  Townshend,  2  Moll.  242 ;  Hickson 

fhiudulent,  upon  errors  specified  in  the  v,  Aylward,  8  id.  14,  Davies  v.  Spurling, 

bill,  and  supported  by  evidence.    Drew  v,  1  Tamlyn,  199, 1  Russ.  &  M.  64 ;  Millar 

Power,  1  Sch.  &  Lef.  182.    See  Parker  ».  r.  Craig,  6  Beav.  433.    The  party  com- 

Jont^,  16  La.  Ann.  290,  as  to  alleged  plaining  of  errors  in  a  settled  account 

errors  in  books.  should  make  the  errors  appear  by  proof. 

{t)  Consequa  v.  Fanning,  8  Johns.  Ch.  Bry  v.  Cook,  16  La.  Ann.  498. 

687;  Troup  v.  Haight,  Hopk.  289;  Chap-  (u)  In  reference  to  these  terms,  see  1 

pedelaine  v.  Dechenaux,  4  Cranch,  806 ;  Story  Eq.  Jur.,  §  625 ;  Pitt  v.  Cholmon- 

Redman  v.  Green,  8  Ired.  Eq.  64 ;  Bullock  deley,  2  Yes.  Sr.  566,  566 ;   Perkins  v. 

V,  Boyd,  1  Hoff.  Ch.  294 ;  Nourse  v.  Prime,  Hart,  11  Wheat.  287,  266. 

7  Johns.  Ch.  69;    Philips  v.  Belden,  2  (v)  Matthews  v.  Wallyn,  4  Yes.  118; 

Edw.  Ch.  1 ;  Grover  v.'  Hall,  8  Har.  &  J.  Newman  v.  Payne^  2  Yes.  Jr.  199 ;  Pit  v. 

48;   Freeland  &.   Cocke,  2   Munf.  862;  Chohnondeley,  2  Yes.  Sr.  566;   Stough- 

Compton  V,  Greer,  2  Dev.  Ch.  98 ;  Miller  ton  v.  Lynch,  2  Johns.  Ch.  217 ;  Higgin- 

V,  Womack's  Adm'rs,  Freeman's  Miss,  son  v.  Eabre,  8  Dessaus.  98.    Thus,  in  or- 

Ch.  486 ;  Lilly  v.  Kroesen,  8  Md.  Ch.  88 ;  dinary  cases,  tlie  rule  is,  that  the  establish- 

Williams  v.  Savage  Manuf.  Co.,  1  id.  306 ;  ment  of  a  material  mistake  is  necessary  to 

Kinsman  v.  Barker,  14  Yes.  579 ;  Yemen  induce  the  court  to  give  a  decree  entitling 

V.  Yawdry,  2  Atk.  119,  Bam.  Ch.  R.  280,  the  party  to  surcharge  and  fiilsify  an  ac- 

806 ;   Sewel  v.  Bridge,  1  Yes.  Sr.  297 ;  count ;  but  whero  tlie  relation  of  attorney 
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In  England,  the  practice  is  quite  uniform  of  requiring  a  partner 
who  petitions  for  an  account,  and  either  admits  expressly  or  by 
implication  that  he  is,  or  is  shown  to  be,  owing  to  the  partnership 
a  private  debt  or  balaftce,  to  pay  that  debt  or  balance  into  court 
before  a  decree  will  issue,  (w)  This  is  not  true  of  a  debt  on  part- 
nership account ;  for  if  a  partner  avers  that  he  has  taken  money 

from  the  firm,  but  avers  also  that  a  balance  is  still  due  to 
*  518    him,  he  *  is  not  required  to  pay  into  court  the  money  thus 

taken  unless  special  reasons  exist  for  the  requirement,  (x) 

and  client  subBiats,  the  ordinaiy  rule  does  a  debt  due  by  himself  had  been  set  off 
not  prevail,  for  there,  though  the  party  againat  a  debt  due  to  the  firm,  and  he  re- 
only  alleges  generally  that  the  accounts,  aa  ceived  the  di^rence.  The  biU  waa  filed 
settled,  are  erroneous,  the  court  will,  if  for  an  account  of  the  partnership  tranaao- 
auffident  cause  be  shown,  make  a  decree  tions.  The  defendant,  in  his  anawer,  dia- 
opening  those  accounts.  Lawleaa  v.  Mans-  closing  these  facts,  stated  that  he  beheyed 
field,  1  Drury  &  War.  667,  4  Ired.  Eq.  R.  the  balance  of  the  account  would  be  in 
118.  his  favor.    Lord  Eldon :  "  If  a  partner,  aa 

(w)  Yin.  Abr.  Partners  (E),  6;  Melioru-  partner,  receives  money  belonging  to  the 

chi  V.  Royal  Ex.  Ass.  Co.,  1  Eq.  Abr.  8 ;  firm,  and  admitting  that  he  has  received 

Gold  V.  Canham,  2  Swanst.  826, 1  Ch.  Ca.  it,  Insists  that  there  is  a  balance  in  hia 

811.    See  MulhoUan  v.  Eaton,  11  Curry  &vor,  there  is  no  pretence  for  making  him 

(La.),  291.    Payment  of  money  into  court  pay  it  in.    But  if  he  has  received  it  under 

is  directed  where  the  defendant  admits  circumstances  from  which  you  can  injfar 

money  to  be  in  his  hands  which  he  does  that  he  had  agreed  not  to  receive  it,  and 

not  claim  aa  his  own,  and  in  which  he  that  his  receiving  it  waa  contrary  to  good 

admits  that  the  applicant  is  interested,  fiiith,  then  he  may  be  ordered  to  bring  it 

Adams,  Eq.  860.    See,  on  this  subject,  into   court.     Cases   may  happen  where 

Hosack  V.  Rogers,  9  Paige,  468 ;  Clagett  10,00(V.  may  be  due  to  him,  and  yet  be 

V.  Hall,  9  Gill  &  J.  81 ;  Contee  v.  Dawson,  may  have  received  1,00(W.  under  auch  dr- 

2  Bland,  298 ;  Nokes  v,  Leppings,  2  Phil-  cumstances  that  he  will  not  be  allowed  to 

lips,  19;   Maddox  v.  Dent,  4  Md.  Ch.  retain  it.  .  .  .  Though  it  ia  very  true  that 

648.  a  partner  may  receive  partnerahip  elfecta, 

(x)  Foater  v,  Donald,  1  Jac.  &  W.  262.  and  insist  on  not  paying  in  the  amount, 

In  this  case,  the  plaintiffi  and  the  defend-  unless  all  the  other  partners  will  pay  in 

ant  carried  on  business  together  in  the  what  they  have  in  their  hands,  yet  I  think 

north  of  England.    It  had  been  proposed  the  defendant  has  admitted  himself  to  have 

to  dissolve  the  partnership,  and  the  terms  received  these  sums  in  a  manner  in  which 

of  dissolution  had  been  nearly  arranged,  he  ought  not  to  have  received  them.    He 

when  the  defendant  represented  that  be-  must,  therefore,  pay  them  in."  See  Rid^ 

fore  finally  acceding  to  them,  he  thought  ardson  v.  The  Bank  of  England,  4  Mylne 

it  proper  to  go  to  London,  for  the  purpose  &  C.  166,  in  which  the  queation  ia  fiilly 

of  consulting  a  firiend  residing  there.    In  considered.    See,  also,  Milla  v.  Hanaon,  8 

tiie  course  of  his  journey,  he  went  roimd  Yes.  68,  91 ;  Domville  v.  Solly,  2  Rosa, 

to  several  customers  of  the  firm,  in  difi'er-  872 ;  Toulmin  v.  Copland,  8  Yonnge  &  C. 

ent  parts  of  the  country,  and  collected  of  648.    In  Jervis  v.  White,  6  Yes.  788,  the 

them  debts  due  to  the  partnership  to  the  defendant  was  ordered  to  pay  money  into 

amount  of  about  2,8182.    In  one  instance  court  before  answer  in  a  case  of  gro« 
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The  rule  is  therefore  applicable  only  to  a  private  and  personal  debt. 
It  would  hardly  be  applied  here  merely. on  the  authority  of  the 
English  practice ;  but  it  rests  in  that  country  on  the  general  prin- 
ciple, that  he  who  asks  equity  must  be  ready  to  do  equity  ;  and  it 
may  be  expected  that  a  similar  rule  will  be  provided  for  here,  by 
the  rules  of  practice  of  the  courts  of  equity,  (y) 


SECTION  III. 


HOW  AN  ACCOUNT  SH0T7LD  BB  TAKEN. 


*As  to  the  manner  of  taking  an  account,  the  first  remark  *519 
to  be  made  is,  that  the  parties  themselves  may  regulate  this, 
and  the  court  will  respect  their  agreement.  (2)  This  may  be  con- 
tained in  the  original  articles,  or  in  subsequent  agreements.  Or  it 
may  be  derived  from  their  practice.  Where  partners  have,  for  a 
considerable  time,  settled  their  accounts  in  a  certain  way  and  upon 
certain  terms,  it  is  obviously  reasonable  to  infer  that  this  was  their 
agreement  and  understanding.  Equity  will  draw  this  inference, 
and  direct  the  account  to  be  taken  in  a  similar  manner,  (a)    In- 

fraud,  appearing   upon  affidavit  by  the  The  sntriying  partner  will  also  be  per- 

j^laintiff,  and  hj  a  corresponding  affidavit  mitted  to  retain  sufficient  to  cover  such 

by  the  defendant    Daniel's  Ch.  Pr.  (Per-  claims  against  the  deceased  partner  as  are 

kins'  ed.),  2024;  Vann  v.  Bamett,  2  Bro.'  contested  in  the  suit  in  which  the  order  is 

C.  C.  168 ;  Costeker  t;.  Horroz,  8  Younge  made.    4  Sandf.  642.    If  a  defendant  by 

&  C.  680.  his  answer  acknowledges  any  particular 

(y)  Under  section  244  of  the  New  York  sum  due,  though  he  swears  those  sums 

code  of  procedure,  as  amended  in  July,  were  discharged,  yet  it  is  still  a  ground 

1851,  a  partner,  who  by  his  answer  admits  for  directing  an  account.  Brace  v,  Taylor, 

that  he  has  in  his  hands  partnership  ftmds,  2  Atk.  268 . 

which  on  his  statement  appear  to  belong  to  (z)  See  ante,  p.  *  802,  note  (s). 

the  adminifltrators  of  his  deceased  partner,  (a)  Jackson    v.  Se<1gwick,  1    Swanst. 

will  be  ordered  to  pay  over  such  ftmds  to  460,  469,  per  Lord  Eldon :  "  Partnership 

them,  although  there  are  outstanding  con-  accounts  may  be  taken  in  various  ways ; 

tested  claims  against  the  firm,  and  it  has  the  distinction  is,  that  in  the  absence  of  a 

claims  to  enforce  which  will  require  time  special  agreement,  the  accounts  must  be 

and  disbursemepts.    The  order  for  such  taken  in  the  usual  way ;  but  where  a  spe- 

payment  will,  however,  require  the  ad-  cial  agreement  has  been  made,  it  must  be 

ministrators  to  give  security  to  the  surviv-  abided  by,  provided  that  the  parties  have 

ing  partner  to  contribute  to  the  outstand-  acted  on  it ;  if  not,  I  always  understood 

ing  claims,  if  established,  and  to  pay  their  that  the  articles  are  read  in  this  court  as 

share  of  the  expenses  that  may  be  incurred  not  containing  the  clauses  on  which  the 

in  prosecuting  the  demands  of  the  firm,  parties  have  not  acted." 
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deed,  this  evidence  from  custom,  or  from  conduct  and  aoquiea- 
cence,  is  even  stronger  than  that  of  expressed  agreement.  For 
if  there  be  certain  terms  agreed  upon,  and  the  accounts  have  been 
kept  in  disregard  of  them  for  a  considerable  time,  and  without 
objection,  we  have  seen  that  the  court  will  treat  it  as  a  waiver  of  the 
terms  by  the  party  whom  they  benefit,  or  as  a  subsequent  agreement 
cancelling  them.  (6)  And  the  accounts  need  not  be  signed  by 
the  parties,  if  there  be  other  evidence  of  acquiescence.  The 
possession  of  the  account  and  vouchers  for  a  long  time,  without 
objection,  will  be  deemed  evidence  of  acquiescence ;  not  only  from 
its  intrinsic  probability,  but  because  the  other  parties  have  a  right 
to  know  and  meet,  at  an  early  period,  any  objections  which  exist, 
or  else  to  go  on  upon  the  assumption  that  none  exist.  (<r) 
*  520    Hence,  in  *  a  leading  American  case,  it  was  held,  that  a 

(h)  Geddes  r.  Wallace,  2  Bligh,  270;  v.  Latouche,  1  Ball  &  B.  428,  it  waA  A«U 

Fettj  V.  Janeson,  6  Madd.  146 ;  Const  v,  by  Lord  Chancellor  Matmers,  that  acqui- 

Harris,  Turn.  &  Russ.  496,  623 ;  Jackson  escence  alone,  in  accounts  furnished,  does 

V.  Sedgwick,  1  Swanst.  460,  469.  not  amount  to  a  settlement,  although  it 

(c)  Willis  V.  Jemegan,  2  Atk.  251.  The  must   have   considerable    efiect.      This, 

plaintifiTs  counsel  objected  to  the  defend-  however,  was  in  reference  to  an  account 

ant'spleaof  a  stated  account  on  the  ground  which  was  usurious,  and  which,  eren  if 

that  it  was  not  signed  by   the  parties,  expressly  concurred  in,  would  have  been 

Lord  Hardwicke  :  "  There  is  no  absolute  set  aside.    Where  an  account  relied  on  as 

necessity  that  it  should  be  signed  by  the  a  stated  account,  has  not  been  signed,  U 

parties  who  have  mutual  dealings,  to  make  is  not  enough  to  prove  the  delivery  of  it 

it  a  stated  account,  for  even  where  there  The  acquiescence  of  the  other  party  in  it 

are  transactions  supposed  between  a  mer-  must  also  be  proved.    Lrving  v.  Young,  1 

chant  in  England  and  a  merchant  beyond  L.  J.  Ch.  108.    In  The  Attomey-Genenl 

sex,  and  an  account  is  transmitted  here  v.  Brooksbank,  2  Younge  &  J.  42,  the 

from  the  person  who  is  abroad,  it  is  not  chief  baron  of  the  exchequer  expressed  an 

the  signing  wliich  will  make  it  a  stated  ao-  opinion  that  an  account  stated  must  be 

count,  but  the  person  to  whom  it  is  sent,  actually  signed  by  the  parties  to  enaUe 

keeping  it  by  him  any  length  of  time,  the  defendant  to  plead  it  in  bar  to  a  suit 

without  makingany  objection,  which  shall  for  an  account;   although  be  seemed  to 

bind  him,  and  prevent  his  entering  into  suppose  an  account  not  signed  might  be  a 

an  open  account  afterwards."     Id.  252.  good  defence  if  set  up  in  the  answer  and 

Ticket  V,  Short,  2  Yes.  Sr.  239 ;  Morris  i\  proved  at  the  hearing.    Commenting  on 

Harrison,  CoUes,  P.  C.  157  ;  1  Story,  Eq.  this.  Chancellor  Walworth  says :  "  That 

Jur.  §  526 ;  2  Dan.  Ch.  Pr.  762  ;  Jessup  v.  opinion  is  clearly  not  li^w ;  and  it  is  di- 

Cook,  1  Halst.  486 ;  Lamalere  v.  Caze,  1  rectly  opposed  to  that  of  Lord  Hardwicke, 

Wash.  C.  C.  436,  2  P.  A.  Browne,  128 ;  in  Willis  v.  Jemegan,  2  Atk.  252,  where 

Murray  v.  Toland,  8  Johns.    Ch.  569 ;  he  says,  in  express  terms,  that  it  is  not 

Wilde  V,  Jenkins,  4  Paige,  481 ;  Freeland  necessary   that  the   account   should  be 

V,  Heron,  7  Cranch,  147;    Codman   v,  signed  by  the  parties."    Heartt  &.  Coro- 

Rodgers,  10  Pick.  112.    But  m  Clancarty  ing,  8  Paige,  566. 
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partner  Tfould  be  deemed  to  acquiesce  in  any  statement  of  account 
to  which  he  did  not  object  within  a  reasonable  time.  ((2) 

*  But  the  terms  of  an  account,  whether  proved  expressly  *  621 
or  by  implication,  are  not  conclusive.  Even  if  the  articles, 
or  subsequent  agreements,  or  practice  with  acquiescence,  or  all  to- 
gether would  lead  to  the  conclusion  that  certain  terms  had  been' 
agreed  upon,  still,  if  fraud,  oppression,  or  uncompensated  and  ex- 
treme injury  can  be  shown,  the  court  will  direct  the  account  to  be 
stated  upon  premises  more  consistent  with  justice,  (e)  It  may  be 
said  in  general,  that  whenever  on  a  dissolution  questions  arise 
among  the  partners  as  to  the  division  of  the  property  or  prof- 
its, these  questions  fall  within  the  jurisdiction  and  practice  of 
equity,  (ee) 

If  a  decree  for  an  account  issues,  and  the  case  is  referred  to  a 
master  to  take  an  account,  his  method  of  proceeding  will  be  gov- 
erned very  much  by  the  rules  and  custom  of  his  own  court.  In 
general,  the  parties  must  produce  before  him,  all  books,  vouchers, 

(d)  Heartt  v.  Coming,  8  Paige,  566.  there  must  not  only  be  a  final  settlement 

And  see  1  Story,  Eq.  Jur.  §  526 ;   Com.  and  balance  struck,  but  an  express  promise 

Big.  Ch.  2  A.  8 ;  Lamale^e  v.  Caze,  1  to  pay ;    otherwise  the  action  cannot  be 

Wash.  C.  C.  486;    Killam  v.  Preston,  4  maintained.    Foster  v.  Allanson,  2  T.  R. 

Watts  &  S.  14.    In  Lamalere  v.  Caze,  the  479  ;  Fromont  v.  Coupland,  2  Bing.  170, 9 

court  says:  "To  constitute  a  settled  ac-  £ng.  Com.  Law  R.  867.    The  only  au- 

count,  all  the  parties  must  consent  to  it ;  thority  to  the  contrary,  that  I  am  aware 

all  must  be  bound  by  it,  or  none  are.    This  of,  is  a  nisiprins  decision  of  Gibbs,  C.  J., 

consent  must  be  either  expressed  or  im-  in  Rackstraw  o.  Imber,  Holt,  N.  P.  Cas. 

plied.    I  am  inclined  to  think,  that  if,  after  868,  8  £ng.  Com.  Law  R.  182,  where  he 

dissolution,  one  partner  were  to  state  the  says  he  considers  an  implied  undertaking 

account,  and  send  it  to  the  other,  who  sufficient."    And  see  Irying  o.  Young,  1 

should  by  his  conduct  show  his  acquies-  Sim.  &  Stuart,  888.     And  see,  further, 

cence,  by  retaining  it  for  a  considerable  on  this  question,  Attwater  v.  Fowler,  1 

time,  without  objections,  that  he  might  be  Edw.  417  ;  Story  Eq.  PI.  §  801 ;  Cooper 

bound  by  that  statement,  as  well  as  the  Eq.  PI.  278,  279 ;  Morayia  v.  Levy,  2  T. 

other,  and  that  this  action  for  the  balance  R.  488,  note ;  Casey  v.  Brush,  2  Caines, 

might  then  be  maintained."    But  in'Kil-  296 ;  Ozeas  v.  Johnson,  1  Binn.  191,  and 

lam  V.  Preston,  Kennedy,  J.,  delivering  cases  in  prerious  note, 
the  opinion  of  the  court,  and  deciding  that       («)  Oldaker  v.  Lavender,  7  Sim.  289 ; 

a  partnership  account  stated  by  one  part-  Story  on  Part.,  §  206 ;   Collyer  on  Part 

ner  after  the  dissolution,  and  presented  to  (Perkins'  ed.),  b.  2.  ch.  2,  §  225. 
the  other,  who  retains  it  in  his  possession       (m)  See,  for  cases  in  which  the  English 

for  more  than  a  year  without  objecting  to  court  of  chancery  took  jurisdiction  of  such 

it,  is  not  sufficient  evidence,  upon  which  questions.  Wood  v.  Scoles,  Law  Rep.  1 

a  recovery  of  the  balance  appearing  to  be  Ch.  869 ;   Ibbotsam  v,  Elam,  Law  Rep.  1 

due  upon  it  may  be  had,  said :  "  It  would  Eq.  188 ;     Homfray  v.  Fothergill,  Law 

seem,  from  the  weight  of  authority,  that  Rep.  1  Eq.  667. 
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and  evidence,  bearing  upon 'the  general  account  or  any  Bpecial 

items ;  and  he  may  examine  not  only  witnesses,  but  all  the  paiv 
ties,  and  should  examine  any  party  at  the  suggestion  or  desire  of 
any  opposite  party,  unless  this  be  obviously  and  certainly  unrea> 
sonable.  (/) 

(/)  Ferry  v,  Henry,  4  Pick.  75 ;  Glyn  of  fraud  in  the  settled  account,  yet  tiie 
V.  Caulfleld,  6  Eng.  L.  &  Eq.  1,  \b  Jur.  oommiBgioner  had  jurisdiction  to  call  A. 
807 ;  Toulmin  v,  Copland,  8  Younge  &  C.  heibre  him,  and  exanune  him  and  the 
665 ;  Beckford  v.  Wiidman,  16  Yes.  488.  books  relative  to  the  former  dealings  of 
In  one  case,  where  a  surriving  partner,  the  bankrupt  Ex  parte  Trueman,  1 
who  had  possession  of  the  partnership  Beac.  &  Ch.  464;  Ex  parte  Lerett,  1 
books,  wilf\iUy  and  fraudulently  refused  to  Glyn  &  J.  185.  So,  the  solicitor  of  the 
produce  them,  to  have  the  accounts  taken  purchaser  of  an  estate  from  a  bankn^ 
under  a  decree  lor  that  purpose,  the  mas-  has  been  ordered  to  attend  (but  without 
ter,  in  the  absence  of  other  evidence,  prejudice  to  privilege)  for  the  purpose  of 
charged  ten  per  cent  per  annum,  on  the  being  examined.  Ex  parte  Hodgson,  2 
capital  stock,  as  the  net  gains  made  during  Glyn  &  J.  21.  But,  where  a  partneiah^ 
the  partnership,  and  debited  the  surviving  has  expired  by  efflux  of  time,  and  in  a  suit 
partner  with  a  moiety  thereof.  The  court  for  account,  &c.,  a  receiver  has  been  ap- 
hdd  that  the  master  was  justified  in  so  pointed  before  decree,  the  court  will  not 
doing,  and  made  a  decree  accordingly,  compel  defendant  (the  former  managing 
Walmsley  v,  Walmsley,  3  Jones  &  La  T.  partner)  to  deliver  up  to  receiver  for  the 
556.  And,  in  another  case  where  the  de-  puipose  of  making  out  bills  of  costs,  part- 
fendant  denied  charges  in  the  bill  of  fraud  nership  books  and  accounts,  which  have 
and  misconduct,  and  explained  others  remained  in  his  hands,  and  title-deeds  be- 
away,  alleging  his  inability  to  put  in  a  ftill  longing  to  a  third  person,  which  came  into 
answer  by  reason  that  plaintiff  withheld  the  possession  of  the  copartners  as  solici- 
improperly  the  partnership  books,  the  tors,  such  defendant  oflfering  the  receiver 
court  refused  (but  without  prejudice  to  tree  access  thereto,  and  to  assist  in  making 
friture  application)  the  injunction  prayed  out  such  bills.  Dacie  v,  John,  McCleL 
by  the  bill.  Littlewood  v.  Caldwell,  11  206, 18  Price,  446.  Partnership  accounts 
Price,  97.  In  1811,  A.  &  B.  entered  into  having  been  directed  to  be  taken  by  the 
a  partnership,  which  continued  till  1818,  masters  in  a  case  in  which  some  of  the 
when  it  was  dissolved,  and  the  affiilrs  books  have  been  lost,  the  court  directed 
wound  up,  except  as  to  some  outstanding  the  master,  if  it  should  appear  in  taking 
debts.  In  1820,  a  deed  pf  release  was  the  account  that  any  necessary  books,  &c, 
executed,  from  which  these  debts  were  should  be  wanting,  to  report  the  same 
excluded.  Partnership  books  rebting  gen-  specially,  and  whether  in  consequence  of 
erally  to  these  and  other  debts  were  all  the  want  of  such  books  he  was  unable  to 
along  suffered  to  remain  in  A.'s  hands,  proceed  satisfiictorily  in  taking  the  account 
All  the  outstanding  debts  were  subsequent-  Millar  v.  Craig,  6  Beav.  488.  See,  Airther, 
ly  settled.  In  1880,  B.  was  declared  bank-  in  reference  to  accounts  in  partnership 
rupt,  till  which  time  the  books  were  never  books,  Heartt  v.  Coming,  8  Paige,  666 ; 
called  for  by  B.  Held,  that  A.  &  B.,  nev-  Caldwell  v.  Leiber,  7  id.  488;  Simms  v. 
ertheless,  continued  tenants  in  common  Eirtley,  1  T.  B.  Monroe,  80 ;  Stougfaton 
in  respect  of  them,  and  that  the  length  of  v.  Lynch,  2  Johns.  Ch.  217,  218 ;  Allen  v. 
time  did  not  affect  that  relationship ;  and,  Coit,  6  Hill  (N.  Y.),  818 ;  IT^thers  v.  With- 
therefore,  although  there  was  no  charge  ers,  8  Peters,  859 ;  United  States  Bank  v. 


CH.  XVI.]  OP  AN  ACCOUNT.  541 

*  Generally,  the  master  should  begin  from  the  last  account    *  522 
which  was  closed  and  settled,  taking  the  balance  thereof  as 
his  basis ;  unless,  by  order  of  court,  or  for  reasons  shown,  he  goes 
behind  this  account.    If  there  be  no  settled  account,  he  must  sup- 
ply the  want  of  one,  by  beginning  with  the  partnership,  and  stat- 
ing the  account  according  to  ordinary  rules  and  usage,  unless  they 
are  controlled  by  some  agreement  of  the  parties,  or  some  peculiar 
circumstances,  which  he  will  be  careful  to  report,  (jg)    And 
he  must  *  continue  the   account  to  the   day  on  which  he    *  523 
makes  it  unless  there   has   been   a  previous  dissolution. 
In  that  case,  he  will  continue  it  to  the  dissolution ;  and  either  stop 
there,  or  from  that  day  begin  a  new  account ;  for  the  dissolution 
has  terminated  the  partnership,  and  the  account  thereafter  is  not 
an  account  between  partners.  (A)    And  if  there  be  outstanding 

Binney,  5  Mason,  188 ;  Phillips  v.  Turner,  the  stock  of  Elias  might  not  be  carried  on 
2  Der.  &  B.  £q.  128 ;  Fletcher  v.  Pollard,  in  a  pretended  partnership  after  his  death, 
2  Hen.  &  Munf.  544 ;  Brickhouse  v.  Hun-  but  that  it  might  be  accounted  as  his  sep- 
ter,  4  id.  868 ;  Kyle  v.  Kyle,  1  Gratt.  526;  arate  estate  from  that  time.  The  counsel 
Hallett  V.  Hallett,  2  Paige,  482.  for  the  defendant  argued  that  the  account 
{g)  Beak  v.  Beak,  Cas.  Temp.  Pinch,  of  the  joint  trade  ought  to  be  carried  on 
190.  In  this  yery  early  case  on  the  ques-  till  all  the  accounts  relating  to  the  partner- 
tion,  a  bill  was  brought  to  hare  an  account  ship  could  be  settled  and  made  even.  The 
of  the  estate  of  Ellas  Beak,  deceased,  and  court  decreed  an  account,  and  that  if  the 
of  a  stock  of  money  by  him  brought  into  master  should  find  a  balance  concerning 
trade  with  the  defendant,  Arnold  Beak,  the  joint  trade,  either  in  1662,  or  in  1678, 
his  brother,  in  the  year  1648.  The  bill  or  at  any  other  time,  then  he  was  to  take 
set  forth  that  in  April,  1662,  a  balance  was  it  from  such  time ;  otherwise  it  must  take 
made ;  that  from  the  year  1648  a  joint  its  rise  from  the  year  1648,  when  the  part- 
trade  was  carried  on  between  the  brothers  nership  first  began,  and  must  be  carried 
till  February,  1673 ;  that  several  balances  on  to  the  death  of  Elias,  but  not  after- 
were  made  in  loose  papers,  and  **  a  partio-  wards.  For  the  plaintifT  ought  not  to  be 
ular  balance  in  February,  1678,"  when  aU  concluded  by  any  new  or  growing  account 
the  particulars  were  agreed  between  them  in  trade,  but  only  is  to  haye  an  account  of 
excepting  only  an  error  of  a  small  amount  what  was  then  in  partnership,  and  the 
It  appears,  however,  frtim  the  frirther^re-  proceeds  thereof  till  got  in. 
port  of  the  case,  tl^at  Elias  made  his  will  (A)  Booth  v.  Parks,  1  MoIIoy,  465,  per 
in  March,  1667,  and  soon  after  died.  It  Sir  A.  Hart,  Lord  Chancellor :  "  There 
was  admitted  on  all  sides,  that  an  account  can  be  no  partnership  without  existing 
ought  to  be  had  of  the  estate  in  partner-  partners.  It  is  not  correct  to  say,  that 
ship,  but  the  question  was  about  the  time  the  survivor  carrying  on  the  business  for 
It  should  begin,  and  how  long  it  should  the  purpose  of  winding  it  up,  carries  on  a 
continue.  The  counsel  for  the  plaintifib  partnership-trade, — he  only  deals  with  the 
insisted  on  an  account  stated  in  the  year  efiects  finally  ex  necetsitate,  and  rather  in 
1662,  and  that  it  ought  to  proceed  from  thecharacter  of  a  trustee.  If  he  continues 
that  time  without  any  retrospect ;  and  that  it  as  a  trade,  it  is  at  his  own  risk,  liable  to 
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items  to  be  settled  afterwards,  when  they  are  settled  they  must  be 
referred  back  to  that  period,  (t)  The  same  principles  of  appro- 
priation of  payment  which  have  already  been  spoken  of,  will  be  ap- 
plied to  the  account ;  the  most  general  one  being,  that  the  earliest 
payment  shall  be  applied  to  the  earliest  debt ;  and  the  first  sum 
paid  in  by  a  customer  who  deposits  and  draws,  is  the  first  sum 

drawn  out.  (y) 
*  524        *  In  regard  to  the  terms  of  the  account  and  settlement, 

and  the  changes,  credits,  or  allowances  to  be  made,  it  has 
been  conceded,  by  the  highest  authority,  that  specific  rules  are  of 
little  use,  because  the  justice  of  every  case  requires  that  it«  pecul- 
iar facts  and  merits,  the  nature  of  the  trade,  the  conduct  of  the 
parties,  and  all  the  various  circumstances  which  affect  the  rights  of 


the  option  of  accounting  for  profits,  or  that  where  persons  cany  on  business  in 
being  charged  with  interest  upon  the  de-  the  nature  of  a  banking  business,  as,  ibr 
ceased  partner's  sliare  of  the  surplus,  as  instance,  that  of  navy  agents,  and  a  change 
taken  at  his  death."  In  Dyer  v,  Clark,  5  takes  phice  in  the  house  bj  the  death  or 
Met.  676,  Shaw,  C.  J.,  says:  ''The  time  retirement  of  a  partner,  on  taking  the  part- 
of  the  dissolution  fixes  the  time  at  which  nership  accounts,  the  rule  in  Clayton's  case 
the  account  is  to  be  taken,  in  order  to  as-  will  be  held  primd  facie  to  apply  as  well 
certain  the  relative  rights  of  the  partners,  between  the  partners  themselves  as  be- 
and  their  respective  shares  in  the  joint  tween  the  partners  and  third  persons ;  and 
fund.  The  debts  may  be  numerous,  and  there  must  be  strong  evidence  to  rebut  the 
the  funds  widely  dispersed  and  difiicult  of  presumption  as  to  that  mode  of  taking  the 
collection ;  and,  therefore,  much  time  may  partnership  accounts.  Therefore,  where 
elapse  before  the  afiairs  can  be  wound  up,  A.  and  B.  were  partners  as  navy  agents, 
the  debts  paid,  and  the  surplus  put  in  a  and  A.  becoming  a  lunatic,  that  partner- 
condition  to  be  divided.  But  whatever  ship  was  dissolved,  and  the  business  was 
time  may  elapse  before  the  final  settle-  carried  on  upon  the  same  terms  by  B.  and 
ment  can  be  practically  made,  that  settle-  C,  and  B.  died,  and  the  accounts  of  both 
ment,  when  made,  must  relate  back  to  the  partnerships  were  unsettled.  Held,  that 
time  when  the  partnership  was  dissolved,  the  accounts  of  A.  and  B.  must  be  taken 
to  determine  the  relative  interests  of  the  on  the  foundation  of  the  rule  in  Clayton's 
partners  in  the  fiinds."  case,  although  C,  in  order  to  establish  an 

(t)  Stoughton  V,  Lynch,  2  Johns.  Ch.  agreement  to  the  contrary,  set  up  certain 

209 ;  Dyer  v.  Clark,  6  Met.  676.   And  see  affidavits  made  by  B.,  in  a  suit  brought 

Tyng  V.  Thayer,  8  Allen,  891 ;  Brinley  v.  against  him  by  the  committee  of  the  luna- 

Eupfer,  6  Pick.  179 ;  Williams  v.  Henshaw,  tic,  in  which  he  alluded  to  an  understand- 

11  id.  79,  12  id.  878 ;  Dickinson  v.  Gran-  ing  between  B.  and  C,  which,  in  some 

ger,  18  id.  816,  817.  instances,  had  been  acted  upon,  that  the 

{j)  Clayton's  case,  in  Devaynes  v.  No-  advances  made  to  the  customers  of  their 

ble,  1  Meriv.  672 ;  Bodenham  v.  Purchas,  firm  should  be  repaid  before  any  portion 

2  B.  &  Aid.  89 ;  Pemberton  v.  Oakes,  4  of  the  moneys  paid  in  by  those  customers 

Buss.  164 ;  Toulmin  v.  Copland,  8  Younge  was  applied  in  liquidation  of  their  debts 

&  C.  626.    In  this  last  case  it  was  decided  due  to  the  original  firm. 
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the  parties,  must  be  taken  into  consideration  in  determining  what 
they  are  or  should  be.  (k)  But  one  rule,  already  stated,  is  of  so 
much  practical  importance,  that  we  repeat  it  here ;  it  is,  that  a 
partner  settling  the  business,  as  a  surviving  or  remaining  partner, 
is  looked  upon  as  a  trustee,  and  the  rules  of  equity  devised  to  se- 
cure the  faithful  discharge  of  a  trust,  are  all  of  them  applicable  to 
him.  (J)  In  a  case  in  Louisiana  it  is  said  that  the  correct  rule  in 
taking  an  account  between  partners,  is  to  ascertain  what  each  has 
contributed,  and  first,  to  make  them  equal,  and  then  divide  the 
balance  of  the  proceeds.  (11) 

A  sale  is  sometimes  decreed  as  a  preliminary  proceeding,  or  a 
means  for  making  an  account,  and  in  some  instances  a  sale  will 
be  ordered  on  mere  motion,  (m)  We  have  already  adverted  to 
the  fact,  that  a  sale  is,  generally  speaking,  that  method  of  dispos- 
ing of  the  property  or  facilitating  its  division,  which  is  least 
open  *  to  the  danger  of  fraud  or  mistake,  and  is,  therefore,  *  626 
much  favored.  Perhaps  the  rule  may  be  stated  thus :  the 
presumption  is  always  in  favor  of  a  sale  ;  the  parties  may  agree  to 
substitute  something  else,  and  the  court  will  sanction  such  an 
agreement,  unless  it  is  open  to  obvious  and  decided  objection,  as 


[h)  Willett  V.  Blanford,  1  Hare,  268,  oniyersal  rule.      The   decrees   in  these 

269,  per  Sir  James  Wigram,  V.  C. :  "I  cases,  that  of  Sir  William  Grant  in  Feath> 

have  again  considered  the  subject,  and  erstonhaugh  v.  Fenwick,  and  the  judgment 

read  the  cases  to  which  I  was  referred,  and  and  decree  of  Lord  Cottenham  in  Wedder- 

I  remain  of  the  opinion  I  expressed  at  the  bum    v.  Wedderbum,  confirming    Lord 

dose  of  the  argument,  that  there  is  no  Langdale's  decree  in  the  same  case,  aill 

rule  of  this  court  applicable  alike  to  all  concur  to  establish  the  soundness  of  Lord 

cases ;  and  that  there  is  no  rule  which  is  Eldon's  opinions ;  and  I  think  it  is  impos- 

so  established  or  general  in  its  application,  gible  to  consider  the  subject,  abstractedly 

thatitistobe  taken  to  be  the  general  rule,  from  authority,  without  feeling  satisfied 

until  circumstances  are  shown  which  dis-  that  justice  would  be  endangered  by  an 

place  it    The  &cts  of  each  case  must  be  attempt  to  subject  all  cases  of  this  descrip- 

fully  brought  under  the  view  of  the  court  tion  to  any  uniform  rule." 

before  it  can  be  in  a  position  to  state  what  (/)  Cook  i?.  CoUingridge,  Jac.  607,  622, 

justice  to  the  party  seeking  its  protection  2  Fonb.  £q.  186 ;  Simpson  v.  Feltz,  1  Mc- 

may  require,  with  due  regard  to  the  inter-  Cord,  Ch.  213,  220 ;  Honore  v.  Colmesnil, 

est  of  other  parties.    No  one  can  attend  to  7  Dana,  201 ;  Beacham  v.  £ckford's  Exec, 

the  elaborate  judgments  of  Lord  Eldon  in  2  Sandford's  Ch.  116 ;  West  v.  Skip,  2 

Crawshay  v,  Collins,  Brown  v.  De  Tastet,  Ves.  Sr.  242. 

and  even  in  Cook  v,  CoUingridge,  without  (U)  Frigerio  v.  Crottes,  20  Louis.  Ann. 

being  satisfied  that  his  mind  saw  the  im-  851. 

possibility  of  subjecting  cases,  so  various  (m)  Crawshay  v.  Maule,  1  Swanst.  528 
as  those  of  trading  partnerships  to  any 
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tainted  with  fraud  or  oppression,  or  leading  to  injustice,  (n)  But 
no  party  has  a  right  to  insist  on  taking  the  property  at  a  valuation, 
without  the  consent  of  the  other ;  nor  may  he  insist  as  a  matter  of 
course  upon  the  division  of  the.  property  in  specie,  although  this 
would  be  more  favored  than  the  taking  at  a  valuation  without  con- 
sent, (p)  Still,  it  must  always  be  possible,  that  the  peculiar  circum- 
stances of  the  case  may  make  a  sale  injurious,  and  that  the  true 
interests  of  all  parties  may  be  better  preserved  and  protected  without 
it ;  and  then  a  court  is  under  no  obligation  to  require  a  sale,  (p) 

(n)  Ex  parte  Montgomery,  1  Glyn  &  J.  Yes.  298;  Cook  v.  CoUingridge,  Jac.  607 ; 

841 ;    Featherstonhaugli  v.  Fenwick,  17  Regden  v.  Pierce,  6  Madd.  858 ;  Sigoumey 

Yes.  298 ;  Fox  v,  Haobury,  Cowp.  446 ;  v,  Mmm,  7  Conn.  11 ;  Evana  v.  Evana,  9 

Crawshay  v.  Collins,  15  Yes.  218 ;  Regden  Paige,  178 ;  Dougberty  v.  Yan  Nostrand, 

V.  Pierce,  6  Madd.  868;  Fereday  v.  Wight-  1  Hoff.  Ch.  68;  Con  well  v.  Sandidge,  8 

wick,  1  Tamlyn,  261 ;  8  Kent  Comm.  64 ;  Dana,  278 ;  Crawshay  v,  Maule,  1  Swanst. 

2  Bell,  Comm.  682,  688 ;  Evans  v.  Evans,  496,  628 ;   Simmons  v,  Leonard,  8  Hare^ 

9  Paige,  178;  Cook  v.  CoUingridge,  Jac  681. 
607 ;  Leach  t;.  Leach,  18  Pick.  76.  (p)  See  cases  cited  ante,  in  the  two  pre- 

(o)  Featherstonhaugh  v.  Fenwick,  17  ceding  notes. 
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CHAPTER  XVn. 

OF  UMITED  PABTNERSHIPS. 

FoBMEBLY  the  name  of  limited  partnership  was  given  to  one 
formed  for  a  special  or  particular  business  or  enterprise,  (a)  The 
meaning  of  this  phrase  was  not  well  defined,  and  it  was  of  no 
importance  in  the  law.  Now,  however,  in  this  country,  it  is  ap- 
plied to  a  new  thing.  A  limited  partnership,  in  the  present  sense 
of  the  phrase,  is  one  in  which  one  or  more  of  the  partners  are  so 
in  the  usual  way  in  respect  to  power,  property,  and  obligation, 
and  one  or  more  of  them  have  placed  a  certain  sum  in  the  busi- 
ness, and  may  lose  that,  but  are  not  liable  farther. 

The  purpose  of  the  law  in  permitting  such  a  partnership  is 
obvious.  It  is  to  encourage  and  facilitate  trade  and  commerce, 
and  induce  capitalists  to  embark  their  capital  therein,  or  a  certain 
part  of  their  capital,  by  relieving  them  from  the  peril  hanging 
over  all  partnership  by  the  common-law  merchant,  of  losing  not 
only  all  they  have  in  the  trade,  but  all  they  have  beside.  On  the 
continent  of  Europe  it  has  long  been  known,  (()  and  found  to  be 
useful  and  safe.  And  almost  forty  years  ago  it  was  permitted 
in 'the  great  commercial  State  of  New  York,  by  a  statute, 
*  copied  substantially  from  the  French  Code  of  Commerce ;  *  627 
this  being,  says  Chancellor  Kent,  the  first  instance  in  the 

(a)  Willett  V.  ChamberSy  Cowp.  814,  Lord  Loughborough :  '*  In  many  parts  of 

816 ;  2  Bell,  Comm.,  b.  7,  ch.  2,  p.  261, 5th  Europe  limited  partnerships  are  admitted, 

ed.    See,  also,  Robey  v.  Howard,  2  Stark,  proyided  thej  be  entered  on  a  register ; 

N.  P.  C.  657.    For  illustratiye  cases  see  but  the  law  of  England  is  otherwise,  the 

Carrickv.  Vickery,  Doug.  652,  n. ;  Holmes  rule  being,  that  if  a  partner  shares  in  ad- 

V.  Higgins,  1  6.  &  C.  74 ;   Livingston  v,  vantages,  he  also  shares  in  all  disadvan- 

Boosevelt,  4  Johns.  251 ;  Dubois  v.  Boose-  tages."    Limited  partnerships  {la  SociO^ 

Telt,  id.  262 ;    Livingston  v.    Hastie,  2  en  commandite  were  established  in  France 

Cunes,  246 ;  Lansing  v.  Gaine,  2  Johns,  by  the  ordinance  of  1678,  and  have  been 

800 ;  Ensign  v.  Wands,  1  Johns.  Cas.  171 ;  continued  and  regulated  by  the  new  code 

Schollenberger  v.  Seldonridge,  49  Penn.  of  commerce.    Repertoire  de  Jurisprudence 

88.  por  Merlin,  tit  Social,  art.  2;    Code  de 

(6)  Coope  V.  Eyre,  1  H.  Bl.  48,  per  Commerce,  b.  1,  tit  8,  §  1. 
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history  of  the  legislation  of  that  State,  in  which  the  statute  law  of 
any  other  country  than  Great  Britain  has  been  closely  imitated  and 
adopted,  (c)  Not  long  afterwards,  the  example  was  followed  by 
other  States ;  and  now  there  are  similar  provisions  in  upwards  of 
twenty  States,  (^d) 

In  England,  this  salutary  law  is  not  yet  adopted,  excepting  as  to 
joint-stock  companies,  (e)  But  of  late  years  there  have  been 
repeated  attempts  in  parliament  to  enact  a  law  extending  this  prin- 
ciple to  partnerships  gener.ally,  some  of  which  were  almost  success- 
ful. They  still  fear,  however,  or  say  they  fear,  that  it  relaxes  the 
liability  of  partners  to  a  dangerous  extent,  and  encourages  specu- 
lation and  reckless  enterprise,  by  taking  away  or  lessening  one  of 
its  most  important  checks.  On  this  point  the  experience  of  this 
country  is  entitled  to  much  consideration ;  and  an  innovation  upon 
mercantile  law  which  has  stood  the  severe  test  of  American  prac- 
tice for  a  whole  generation,  and  has  never  been  recalled  or  impor- 
tantly modified,  (/)  nor  found  dangerous  or  injurious  to  the 
public,  nor  seriously  objected  to  in  any  point  of  its  working,  may 
be  regarded  as  resting  upon  good  authority.  (^) 

(c)  8  Kent's  Comm.  86,  7th  ed.  oompanies  are  allowed  to  be  formed  on 

{d)  Maine,  Massachusetts,  Rhode  Isl-  the  principle  of  limited  liability.    In  the 

and,  Connecticut,  Vermont,  New  York,  British  prorince  of  New  Brunswick  (cb. 

New  Jersey,  Pennsylvania,  Maryland,  In-  121,  Ber.  Stat,  of  N.  B.),  the  principle 

diana,  Michigan,  South  Carolina,  Georgia,  has  been  adopted  for  general  business. 

Mississippi,  Alabama,  Florida,  Louisiana,  with  the  usual  exceptions  of  banking  and 

Illinois,  Virginia,  Kentucky,  Delaware,  insurance.      And  also  in  Nova  Sootia, 

Tennessee,  Ohio,  and  California,  and  prob-  with  like  exceptions.    Bey.  Stat,  cfa.  79, 

ably  in  other  S  totes,  of  which  the  informa-  §§  12-26. 

tion  has  not  yet  reached  us.  Banking  (/)  Troubat  [Limited  Partnership,  §  89] 
and  insurance  are  excepted  in  New  York,  says :  "  That  the  statutes  on  limited  part- 
New  Jersey,  Pennsylrania,  Maryland,  nership  in  the  yarious  States  should  be. 
South  Carolina,  Alabama,  Georgia,  Flor-  in  substance,  identical,  is  perfisctly  nat- 
ida,  Maine,  Massachusetts,  Mississippi,  ural;  inasmuch  aa  the  common  source, 
Connecticut,  Vermont,  Bhode  Island,  the  commercial  code  of  France,  the  work 
Delaware,  Tennessee,  Ohio,  and  Call-  of  the  jurists  of  the  empire,  has  been 
fbrnia.  largely  borrowed  from  by  them  alL" 

(e)  The  principle  has  been  applied  in  (g)  *'  Eveiy  one,"  says  an  able  French 
England  to  joint«tock  companies,  and  a  writer,  "  may  haye  an  interest  in  corn- 
great  number  of  statutes  haye  been  passed  merce  and  trade,  under  such  a  system,  for 
in  relation  thereto.  The  most  important  amounts  small  or  large.  The  &cility,  too, 
are  the  following,  yiz. :  1  Vict  ch.  78 ;  of  realization  has  thrown  round  this  form 
7  &  8  id.  ch.  110;  18  &  19  id.  ch.  188;  of  inyestment  considerable  attraction.  We 
19  &  20  id.  ch.  47 ;  25  &  26  id.  ch.  89.  haye  seen  large  capitals  thus  dnwn,  in  the 
By  21  &  22  id.  ch.  91,  joint-stock  banking  promptest  and  easiest  way^  into  the  genenl 
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*  No  one  doubts  that  the  general  liabilities  of  partners,  *  528 
however  severely  they  may  press  upon  individuals  in  some 
cases,  are,  on  the  whole,  wise  and  necessary.  And  if  the  limited 
partnership,  which  is  free  from  these  stringent  liabilities,  is  useful 
and  safe,  both  for  those  who  engage  in  it  and  for  the  community,  it 
must  be  from  the  excellence  of  that  system  of  precaution  by  which 
the  community  is  protected.  The  general  principles  of  this  system 
are,  first,  ascertaining  the  actual  placing  of  the  sum  proposed  with- 
in the  joint  funds,  where  it  may  be  liable  for  the  joint  debts ; 
secondly,  giving  adequate  public  notice  of  the  amount,  and  of  the 
parties,  and  of  the  business,  so  that  the  public  may  estimate  cor- 
rectly the  credit  to  be  given  to  the  firm,  and  providing,  also,  that 
notice  should  be  given  of  any  important  change ;  thirdly,  securing 
this  joint  fund  from  undue  diminution,  and  thus  preventing  the 
original  notice  from  being  deceptive  and  injurious.  The  statutes 
of  no  two  States  are  verbally  alike ;  but  they  all  •  imitate  the 
statute  bf  New  York  in  these  essentials,  which  that  statute 
borrowed  from  the  Code   of  Commerce  of  Prance.  (K)     They 

indostrial  and  commercial  movement,  and  matter,  Watson  on  Part.  2,  citing  Fothier 
the  adjunction  of  bailors  of  funds  to  re-  on  Obligations,  says :  "  Society  in  com- 
sponsible  general  partners  constitutes  not  mendam,  &c.,  was  that  between  two  per- 
a  union  of  persons,  but  an  association  of  sons,  one  of  whom  only  put  his  money 
capitals,  analogous  to  that  of  incorporated  into  stock,  without  doing  any  other  office 
companies.  In  this  manner  has  it  come  to  of  a  copartner ;  the  other,  who  was  called 
pass  that  limited  partnerships  have  become  the  complementary  of  the  society,  despatch- 
in  reality  so  many  incorporations,  wherein  ing  aU  the  business  in  his  own  name, 
the  liability  of  the  general  partners  stands  This  society  was  very  useM  to  the  state ; 
in  lieu  of  the  authorization  of  goyemment  inaspiuch  as  all  kinds  of  persons,  even 
...  To  convey  an  idea  of  the  immense  nobles  and  professional  men,  might  con- 
service  rendered  by  limited  partnerships,  tract  it,  and  thus  make  their  money  •  of 
with  capitals  divided  into  shares  thus  service  to  the  public ;  and  those  who  had 
transferable,  it  will  suffice  to  say  that  no  fortune  of  their  own  to  trade  withal, 
calculations,  untinged  with  exaggeration,  hereby  found  means  of  establishing  them- 
carry  to  above  a  thousand  millions  the  selves  in  the  world,  and  of  making  their 
capital  engaged  in  this  form  of  social  industry  and  address  serviceable." 
business.  A  few  years,  too,  have  sufficed  (A)  In  Ames  v.  Downing,  1  Bradford, 
to  bring  about  this  truly  colossal  result,  in  821,  829,  the  court,  in  holding  that  a 
spite  of  the  cases  of  gross  swindling  and  special  partnership,  formed  under  the  pro- 
signal  frauds  that  have  marked  the  prog-  yisions  of  the  Revised  Statutes  of  New 
ress  of  the  new  combination  of  interests.  York,  is  dissolved  by  the  death  of  the 
But  by  these  frauds  it  was  not  creditors  special  partner,  and  that  it  is,  like  a  gen- 
who  suffered ;  it  was  the  shareholders  eral  partnership,  a  personal  contract,  ez- 
themselves."  Wolowsky,  Det  Social  par  piring  with  the  death  of  any  of  the  parties, 
ActionSf  7, 9, 18.    In  reference  to  tiie  same  make  an  elaborate  examination  of  th» 
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•  529    differ  *  more  or  less  in  the  exact  provisions  by  which  these 
essential  precautions  are  taken ;  bat  they  resemble  each  other 

origin,  hietory,  and  nature  of  limited  part-  the  trading  daues,  and  brought  the  oom- 
nerships.  We  quote  at  some  length,  mons  into  position  as  an  influential  estate 
"The  system  of  limited  partnerships/'  in  the  commonwealth.  Independent  of  the 
tay  the  court,  "  which  was  introduced  by  interest  naturally  attaching  to  the  history 
statute  into  this  State,  and  subsequently  of  a  mercantile  contract,  of  such  ancient 
Tery  generally  adopted  in  many  other  origin,  but  so  recently  introduced,  where 
States  of  the  Union,  was  borrowed  from  the  general  partnership,  known  to  the 
the  French  code.  8  Kent  Comm.  86 ;  common  law,  has  hitherto  existed  alone,  I 
Code  de  Commerce,  19,  28,  24.  Under  the  haye  been  led  to  refer  to  the  fhcts  just 
name  of  la  Social  en  commandite,  it  has  stated  for  the  purpose  of  showing  that  the 
existed  in  France  from  the  time  of  the  special  partnership  is,  in  fact,  no  novelty^ 
middle  ages ;  mention  being  made  of  it  in  but  an  institution  of  considerable  antiquity, 
the  most  ancient  commercial  records,  and  well  known,  understood,  and  regulated, 
in  the  early  mercantile  regulations  of  Mar-  Ducange  defines  it  to  be, '  Societas  Msb- 
seilles  and  Montpelier.  In  the  vulgar  catorum  qua  uni  aodorum  tola  negotiatiomM 
Latinity  of  the  middle  ages  it  was  styled  cum  oommendatur,  ceriis  conditionibus.*  It 
commenda,  and  in  Italy  accomenda.  In  the  was  always  considered  a  proper  partner- 
statutes  of  Pisa  and  Florence,  it  is  recog-  ship, — societas,  —  with  certain  reserres 
nized  as  far  back  as  the  year  1160 ;  also  and  restrictions ;  and  in  the  ordinaooe  of 
in  the  ordinance  of  Louis-le-Hutin,  of  tLouis  XIV.,  of  1678,  it  is  ranked  as  a 
1816;  the  statutes  of  Marseilles,  1258;  regular  partnership.  In  the  Code  of  Com- 
of  Genera,  of  1688.  In  the  middle  ages,  merce  it  is  classed  in  the  same  manner, 
it  was  one  of  the  most  fi^uent  com-  I  may  add,  as  an  important  ftct,  for  the 
binations  of  trade,  and  was  the  basis  of  explanation  of  a  distinction  to  which  I 
the  active  and  widely-extended  commerce  shall  shortly  advert,  that  the  French  code 
of  the  opulent  maritime  cities  of  Italy,  permits  a  special  partnership,  of  which  the 
It  contributed  largely  to  the  support  of  capital  may  be  divided  into  shares  or  stock, 
the  great  and  prosperous  trade  carried  transmissible  fix>m  hand  to  hand.  In  such 
on  along  the  shores  of  the  Mediterranean,  a  case,  the  death  of  the  special  partner  does 
was  known  in  Languedoc,  Provence,  and  not  dissolve  the  firm,  the  creation  of  trana- 
Lombardy,  entered  into  most  of  the  in-  missible  shares  being  a  proof  that  the  as- 
dustrial  occupations  and  pursuits  of  the  sociation  is  formed  respectu  negotii,  and  not 
age,  and  even  travelled,  under  the  pro-  respectu  personantm;  but,  even  in  audi  a 
tection  of  the  arms  of  the  Crusaders,  to  partnership,  the  d^th  of  the  general  part- 
the  city  of  Jerusalem.  At  a  period  when  ner  effects  a  dissolution,  unless  it  is  ex- 
capital  was  in  the  hands  of  nobles  and  pressly  stipulated  otherwise.  But,  says 
clergy,  who,  from  pride  of  caste,  or  canon-  M.  Troplong,  it  would  be  wrong  to  extend 
ical  regulations,  could  not  engage  directly  the  rule  that  a  partnership,  of  which  the 
in  trade,  it  afforded  the  means  of  secretly  capital  is  divided  into  transmissible  shares, 
embarking  in  commercial  enterprises^  and  is  not  dissolved  by  the  death  of  a  share- 
reaping  the  profits  of  such  lucrative  pur-  holder,  to  a  special  partnership,  the  capttsl 
suits,  without  personal  risk ;  and  thus  the  of  which  is  not  so  divided.  The  statute  of 
vast  wealth,  which  otherwise  would  have  New  York  recognizes  only  the  latter  kind 
lain  dormant  in  the  cofiers  of  the  rich,  be-  of  partnership,  the  names  of  the  parties 
came  the  foundation,  by  means  of  this  in-  being  required  to  be  registered,  and  any 
genious  idea,  of  that  great  commerce  which  change  in  the  name  working  a  dissolukioo, 
made  princes  of  the  merchants,  elevated  and  turning  the  firm  into  a  general  part- 
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80  much  in  thesOy  that  they  may  be    stated  generally  as  fol- 
lows :  — 

nership.    Such  a  partnership  has  always    greater  or  less  extent,  called  to  the  annual 
been  held  to  be  dissblyed  bj  the  death  of  accountings,  to  meetings  for  the  settlement 
the  special  partner.    This  partnership  re-    of  the  profits  and  losses,  and  to  an  exami- 
mains  under  the  dominion  of  the  common    nation  of  the  state  of  the  afiairs.    This 
law.    It  has  created  between  the  special    scrutiny,  and  a  right  to  insist  upon  a  disso- 
and  the  general  partner  a  tie,  which  is  not    lutioh  in  consequence  of  a  breach  of  the 
subjected  to  the  caprice   of  unforeseen    contract,  or  to  urge  their  claims  when  the 
changes ;  it  has  produced  mutual  relations    affiurs  are  liquidated,  are  more  or  less  rig- 
of  (Confidence,  which  the  general  partner    orously  exercised.    Thedifficulty  of  acting 
cannot  be  forced  to  extend  to  strangers,    harmoniously  with  difl[^rent  persons,  sub- 
M.  Troplong,  Comm. ;  du  Control  de  So-    stituted  in  the  place  of  those  with  whom 
ct^^  Chnle,  ^c,  T.  1,  prtface,  67,  §  877,    the  original  contract  was  made,  the  dis- 
&c.,  T.  2,  §  888,  p.  868.     The  French  ju-    trust  of  heirs,  who  have  not  the  grounds 
lists  generally  take  the  same   position,    of  esteem  and  confidence  which  infiuenced 
defining  the  special  partnership  as  a  proper    the  deceased,  and    the    Impossibility  of 
partnership,  and  applying  the  law  of  dis-    treating  easily  with  minors,  are  some  of 
solution  by  death  to  all.    Pothier,  Traits,    the  reasons  which  will  not  permit  special 
du  Control  de  Social,  ch.  2,  §  2,  ch.  8,  §  8 ;    partnerships  to  be  excepted  from  the  gen- 
Merlin,  Repertoire   de   Jttn'sprudence,  art.    eral  rule.    It  may  be  objected  that  these 
Soci^e,  §  7 ;    Duranton,  Droit,  Francois,    reasons  apply  only  in  fayor  of  the  general 
tom.  17, 1.  8,  tit.  9,  §  470.    Fardessus  dis-    partners,  and  that  it  is  for  them  to  judge 
cusses  the  question  somewhat  at  length,    as  to  the  continuation  of  the  business  with 
Droit  Commercial,  tom.  4,  pt.  5,  tit.  8,  ch.    the  heirs.    But  the  heirs  of  the  deceased 
1,  §  4.     It  might  be  thought,  he  says,    ought  to  ei^oy  the  same  priyilege.    Recip- 
with  some  appearance  of  plausibility,  that    rocal  rights  ought  to  result  from  a  mutual 
the  rule  of  a  dissolution  by  death  should    agreement.    There  is  no  solid  reason  why 
be  limited  to  general  partnerships,  in  f<Arm-    the  special  partnership  should  not  be  dis- 
ing  which  the  probity  and  intelligence  of   soWed  by  the  death  of  one  of  the  partners, 
each  member  have  been  reciprocally  taken    except  when  the  capital  is  divided  into 
into  consideration.    Indeed,   the   special    transmissible  shares,  in  which  case,  the 
partner  does  not  suppose,  on  the  part  of   associates  having  consented  that  each  may 
the  general  partners,  any  personal  confi-    substitute  another  in  his  place,  as  he  may 
dence  in  the  special  partners ;  and  as  the    desire,  without  the  authority  of  the  others, 
interests  and  the  rights  of  the  latter  are    it  is  natural  to  conclude  that  tiie  heurs  of  a 
exclusively  limited  to  their  shares,  it  would    deceased  member  fill  his  place  in  the  same 
seem  that  they  were  not  modified  by  their   manner  as  if  he  had  assigned  his  share.    I 
decease,  and  their  heirs,  called  to  take    have  given  the  substance  of  the  reasoning 
their  place,  could  have  no  right  to  insist    of  Fardessus,  and  the  result  he  attains  has 
that  death  has  dissolved  the  firm,  nor  the    not  only  the  authority  of  M.  Troplong  in 
general  partners  insist  upon  that  result    its  &vor,  but  also  that  of  other  commen> 
These  reasons,  to  question  the  general    tators    {MM.  Modpeyre  ef  Jourdain,  No. 
rule,  appear,  nevertheless,    to   yield    to    474;    M.  Persil,  FiU,  p.    844),   while   it 
others  more  decisive.    The  persons  and    does  not  appear  to  have  been  questioned 
the  character  of  the  special  partners  have    or  doubted.    (But,  as  to  this,  see  Tronbat 
been  regarded  by  the  general  partners    on  Limited  Fart,  Fhila.,  1868,  $   480, 
when'they  formed  this  kind  of  association,    citing  Fierli,  y<A.  I,  46,  47 ;   CoKoregis  de 
The  special  partners  are,  in  effect,  to  a    Commer.j  Disc  29,  No.  10;  2kmch  de  So- 
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*  630       *  There  must  be  some  persons  who  are  general  partners, 

all  of  whose  names  are  used  in  the  firm,  without  the  addi- 

*  681    tion  of  *  "  company,"  or  any  other  phrase  indicating  that 

there  are  other  general  partners. 

All  of  these  general  partners  are  liable  to  creditors  in  precisely 
the  same  way  as  if  there  were  no  special  partners. 

The  general  partners  alone  conduct  and  control  the  business 
of  the  partnership.  But,  in  some  States,  the  statute  permits  the 
special  partner  to  examine  at  his  pleasure  into  the  accounts  and 
business  of  the  firm,  and  give  advice  in  relation  to,  it ;  and  where 
this  is  not  expressly  permitted,  it  would  doubtless  be  allowed  from 
its  inherent  propriety  and  necessity. 

There  must  be  a  certificate,  signed  by  all  the  parties,  setting 
forth  sundry  particulars,  verified  by  the  oath  or  affirmation  of  the 
parties  before  a  magistrate ;  and  before  the  business  commences 
this  certificate  must  be  properly  advertised,  and  also  recorded 
with  some  public  records,  in  the  place  where  the  parties  reside, 
or  where  the  firm  is  to  do  business,  or  in  botli,  and  in  every  other 
place  where  tlie  firm  is  to  do  business. 

The  particulars  which  this  certificate  must  state  are  generally 
these :  — 

The  names  of  all  the  partners,  distinguishing  between  those 
who  are  to  be  general  partners  and  those  who  are  to  be  only 
special  partners  ;  and  the  residences  of  all. 

The  name  which  the  firm  is  to  bear.  The  amount  of  money 
actually  paid  in,  in  cash,  by  the  special  partners. 

The  nature  of  the  business  in  which  the  firm  proposes  to  engage, 
or  for  which  it  is  formed, 

da^f  No.  19,  20.)    It  thus  appears  that,  in  before  consulting  those  anthorities ;  and  I 

the  jurisprudence  of  that  nation  whence  am,  consequently,  led  to  pronounce  the 

the  peculiar  contract  of  a  special  partner-  firm  in  which  the  testator  was  a  special 

ship  has  been  adopted  by  us,  and  grafted  partner,  dissolved  at  his  death,  and  to 

into  our  law, — where  the  system  has  long  hold  the  executor,  who  was  his  general 

existed,  is  familiarly  known,  and  its  na-  partner,  responsible  for  the  testator's  in- 

ture,  qualities,  and  practical  relations  'to  terest  in  the  firm  at  that  time,  upon  a 

various  events  and  circumstances   have  liquidationoftheafiairs,  asif  madethen;" 

been  well  considered  under  the  light  of  no  pp.  829-883.    For  a  similar  r^Smm^,  see 

brief  experience,  —  the  efiect  of  the  death  Jacquin  v.  Buisson,  11  How.  N.  Y.  Prac 

of  the  special  partner  is  to  dissolve  the  B.  385,  et  seq.,  in  which  the  above  opinion 

firm.    This  agrees  with  the  conclusion  I  i^  concurred  in. 
had  attained  upon  independent  reasoning, 
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The  time  for  which  the  partnership  is  formed ;  that  is,  the  day 
on  which  it  is  to  begin  and  the  day  on  which  it  is  to  end,  or 
the  period  for  which  it  is  to  endure. 

All  of  these  are  preliminary  measures  of  notice  and  pre- 
ca^ution.  *  And  the  special  partner  must  look  to  it  that  all  *  532 
are  complied  with  ;  for  a  substantial  mistake,  or  an  intend- 
ed omission  or  error,  by  himself  or  by  a  general  partner,  or  by  any 
other  special  partner,  destroys  the  limitation  of  the  partnership, 
and  all  the  partners  stand  at  .once  on  the  common  liabilities  of 
partners,  (z)  This  is  certainly  so  as  to  creditors,  without  excep- 
tion or  qualification.  As  between  the  partners,  their  agreements 
might  still  be  valid,  and  would  then  affect  their  mutual  rights  and 
obligations. 

Besides  these  preliminary  precautions  there  are  others,  which 
come  into  force  after  the  partnership  is  established,  and  remain  in 
force  so  long  as  it  is  in  operation,  which  are  not  less  important. 
The  capital  is  not  to  be  reduced  during  the  partnership.  If  a 
special  partner  withdraws  any  part  of  the  capital,  and  the  firm 
becomes  insolvent,  he  is  liable  to  the  creditors  for  the  amount 
so  withdrawn,  with  interest.  (/)      Whether  a  withdrawal  or  a 

(t)  Richardson  v,  Hogg,  88  Penn.  158;  certificate  of  the  formation  of  a  limited 
Bowen  v,  Argall,  24  Wend.  496 ;  Madison  partnership,  that  the  special  partner  haa 
County  Bank  v.  Gould,  5  Hill,  809 ;  Smith  contributed  a  certain  sum,  when,  in  fact, 
V.  Argall,  6  id.  479,  8  Denio,  486.  One  a  portion  of  that  sum  has  been  contributed 
who  has  not  strictly  complied  with  the  by  another  person,  with  the  design  of  se- 
requisitions  of  the  statutes  respecting  lim-  curing  the  rights  and  benefits  of  a  special 
ited  partnerships,  cannot  claim  exemption,  partner  without  becoming  one,  renders 
as  a  special  partner,  from  liability  for  the  all  the  parties  liable  as  general  partners, 
debts  of  the  firm  of  which  he  is  a  member.  Bulkley  v.  Marks,  16  Abb.  Pr.  H.  454. 
Thus,  the  provision  in  the  Gen.  Stats.,  And  see  Hariland  v.  Chace,  89  Barb.  288 ; 
ch.  56,  §  2,  of  Massachusetts,  requiring  an  Ward  v.  Newell,  42  id.  482. 
actual  cash  payment,  as  capital,  to  be  {j)  La  Chomette  v.  Thomas,  1  La.  Ann. 
made  by  one  who  enters  a  firm  as  a  special  R.  120;  Bulkley- v.  Marks,  16  Abb.  Fr. 
partner,  in  order  to  exonerate  him  from  R.  464.  Where,  during  the  continuance 
liability  for  the  debts  of  the  firm,  is  not  of  a  special  partnership,  the  special  partner 
complied  with  by  the  delivery  to  the  firm  sold  out  his  interest  in  the  concern  to  the 
of  promissory  notes,  which  are  received  general  partner,  for  a  sum  exceeding  the 
and  treated  as  cash.  And,  fUrther,  held,  amount  of  the  capital  he  had  placed  in  the 
that  the  actual  cash  payment,  as  capital,  business,  and  for  the  price  of  his  interest 
required  by  the  statute,  of  one  who  enters  so  sold  received  a  security,  pledging  to 
a  firm  as  special  partner,  must  be  made  him  all  the  personal  property  of  the  part- 
prior  to  the  publication  of  the  certificate  nership,  it  was  held,  tliat  this,  in  efiect, 
of  the  formation  of  the  firm.  Pierce  v.  amounted  to  a  withdrawal  by  him  of  the 
Bryant,  5  Allen,  91.    A  statement,  in  th^  capital  he  originally  contributed  to  the 


662  THE  LAW  OF  PABTNEBSHIP.  [CH.  ZTIL 

*633    *  diminution  of  the  capital  by  a  general  partner,  with- 
out the  consent,  or  knowledge,  or  with  ignorance  through 
negligence,  of  the  special  partner,  would  make  him  liable,  does  not 
distinctly  appear,  but  we  should  say  it  would  not.  (&)     If  the 
name  of  the  special  partner  be  used  in  any  contract  with  his 
consent,  and,  still  more,  if  he  take  an  active  part  in  the  forma- 
tion of  any  contract,  ho  is  liable  upon  it  as  a  general  partner.  (I) 
In  New  York  it  is  provided  that,  if  the  firm  make  an  arrange- 
ment for  the  payment  of  their  debts,  and  therein  make  any  pref- 
erence among  their  creditors,  or  provide  for  the  special  part- 
*  584    ner  as  a  creditor,  the  arrangement  would  be  void,  (m)    *  All 

copartnership;  that  he  had  secured  to  him  {k)  See  Singer  v.  Eellj,  44  Penn.  146. 
that  which,  by  the  copartnership,  he  had  (/}  Jonau  v.  Blanchard,  2  Rob.  I*. 
contributed  in  cash,  and  without  security,  618 ;  Madison  County  Bank  v.  Gould,  6 
to  be  employed  in  the  business  and  to  Hill,  809.  In  this  last  caae,  the  court  say : 
stand  as  indemnity  to  those  who  should  "If  the  defendant,  Gould,  went  beyond  ad- 
deal  with  the  partnership ;  and  that  the  yising  with  his  partners,  and  was  activelj 
transaction  was,  in  effect,  an  alteration  of  concerned  in  negotiating  and  making  the 
the  capital  of  the  partnership ;  and  the  purchase  of  the  mill,  he  has  already  ren- 
consequence  prescribed  by  the  statute  deredhimself  liable  to  answer  as  a  general 
ensued,  viz.,  if  the  business  was  carried  partner,  so  far  as  relates  to  any  liability  of 
on,  he  was  thereafter  liable  as  general  the  partnership  growing  out  of  that  partie- 
partner.  Beers  v.  Reynolds,  12  Barb,  ular  transaction.  And  we  think  he  must 
(S.  C.)  288,  1  Keman,  97.  But,  in  La-  also  be  deemed  a  general  partner  as  to  all 
chaise  v.  Marks,  4  E.  D.  Smith,  610,  where  the  debts  and  liabilities  of  tiie  firm.  The 
there  had  been  an  agreement  of  dissolu-  legislature  has  plainly  manifested  the  in- 
tion,  held,  that  the  mere  giving  of  notes,  tention  of  excluding  the  special  partner 
payable  at  a  fViture  time,  by  the  general  fix>m  all  active  participation  in  the  buai- 
partners  to  the  special  partner,  in  the  same  ness  of  the  firm ;  and  his  interference  is 
name  as  that  of  the  partnership,  upon  the  forbidden  upon  the  pain  of  losing  hisdiar- 
making  of  such  agreement,*  with  a  view  acter  and  protection  as  a  special  partner, 
of  purchasing  his  interest,  is  not  a  with-  The  moment  he  engages  in  the  business  of 
drawal  of  capital.  The  receipt,  by  the  the  firm,  he  violates  one  of  the  conditions 
special  partner,  of  dividends,  as  a  device  on  which  his  exemption  firom  liability  de- 
to  withdraw  capital,  will  render  him  liable  pends,  and  he  becomes  a  general  partner 
as  a  general  partner;  but  dividends  may  by  his  own  voluntary  act"  See  Richard- 
be  paid  to  him  in  good  fiuth  with  only  the  son  v.  Hogg,  88  Penn.  168 ;  McKnigfat  v. 
effect  to  require  him  to  restore,  in  case  Ratdiffb,  44  Penn.  166. 
the  capital  shall  thereby  be  unintention-  (m)  Hayes  v.  Bement,  8  Sandf.  894; 
ally  reduced.  Id.  In  Robinson  v.  Mc-  Innes  v,  Lansing,  7  Paige,  688 ;  Mills  v. 
Intosh,  8  E.  D.  Smith,  221,  in  a  case  of  Argall,  6  Paige,  677 ;  Whitewright  v. 
limited  partnership,  it  was  hdd,  that  a  Stlmpson,  2  Barb.  879 ;  Jackson  v.  Shel- 
court  of  equity  has  power,  at  the  suit  of  don,  9  Abb.  Pr.  R.  127.  But  in  The  Arti- 
one  partner,  to  compel  another  to  con-  sans'  Bank  v.  Tread  well,  34  Barb.  (N.  Y.) 
tribute  a  sum  stipulated  as  capital,  or  to  668,  it  was  held,  that'when  a  limited  part- 
restore  it  to  the  common  fund,  if  he  have  nership  becomes  insolvent,  its  assets  do 
withdrawn  it  before  the  debts  are  paid.  not,  firom  that  time,  irrespectiTe  of  the 
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suits  must  be  brought  by  and  against  the  general  ^partners    *  535 

unless  the  special  partners  have  become  general  partners 

condition  of  an7  creditor's  demand,  be-  limited  copartnerships,  the  bulk  of  the  cash 
cOme  trust  funds  for  the  benefit  of  all  the  capital  is  contributed  bj  the  special  part- 
(creditors  of  the  partnership ;  so  as  to  pre-  ner,  it  must  generally  be  for  his  interest 
yent  a  creditor,  either  b/  superior  diligence  to  sustain,  as  far  as  possible,  and  save  the 
or  hy  the  favor  of  the  partners,  from  ac-  partnership  when  organized,  and  to  pre- 
quiring  or  possessing  a  valid  lien  there-  vent  its  failure  or  insolvency.  If,  endeav- 
on  in  preference  to  other  creditors.  The  oring  to  do  this,  he  becomes  a  creditor, 
assets  of  the  partnership  are  trust  funds  for  and  stiU  the  partnership  iails  and  becomes 
the  benefit  of  the  creditors  equally,  except  insolvent,  he  loses  his  capital,  and  his 
such  as,  by  superior  vigilance,  have  ob-  debt  is  postponed;  at  the  same  time  he 
tained  a  lien  on  the  property  of  the  partner-  has  not  directed  or  managed  its  affitirs. 
ship.  And  they  become  trust  fimds  for  In  cases  of  corporations,  a  fixed  sum  may 
such  mode  of  distribution,  so  fiu*  as  any  be  paid  in  as  capital ;  that  sum  is  all  that 
action  of  the  partners  is  concerned,  at  is  put  at  hazard.  The  parties  contributing 
the  time  of  insolvency ;  and,  so  far  as  the  it  may  be,  and  generally  are,  the  chief 
action  of  creditors  is  concerned,  at  the  managers.  If  the  stockholders  loan  to  the 
time  the  court  takes  possession  of  the  fund,  corporation,  they  are  put,  in  case  of  insol- 
either  by  decree  or  by  the  appointment  of  vency,  upon  the  same  footing  as  other 
a  receiver.  Until  that  time,  it  is  the  right  creditors  ;  their  debt  is  not  postponed.  In 
of  every  creditor  to  seek  a  preference,  and  limited  partnerships,  which  are  a  kind  of 
to  obtain  one,  if  he  can,  by  superior  vigi-  quasi  corporations,  the  special  partner, 
lance.  In  Hayes  v.  Bement,  cited  ante,  in  who  contributes  his  capital,  can  have  no 
holding  tliat,  where  a  limited  partnership  voice  in  the  management  of  the  business, 
becomes  insolvent,  and  the  special  partner  and  if  he  loans  to  the  firm,  his  debt  must 
is  a  general  partner  in  another  firm  to  be  postponed  to  those  of  all  the  other 
wliich  the  limited  partnership  is  indebted,  creditors ;  and  we  are  now  asked  to  say, 
neither  the  debt  due  to  such  firm,  nor  such  that  if  any  other  firm,  of  which  he  happens 
general  partner's  interest  therein,  is  post-  to  be  a  member,  shall  loan  to  such  copart- 
poned  under  the  provisions  of  the  statute  nersliip,  even  though  it  be  without  his 
directing  that  a  special  partner  shall  not  knowledge,  or  shall,  in  the  usual  course 
claim  as  a  creditor  against  the  limited  of  business  or  dealings,  become  creditors 
partnership,  of  which  he  is  a  member,  until  of  such  copartnership,  and  such  copartner- 
the  cUims  of  all  the  other  creditors  are  ship  shall  become  insolvent,  that  then  the 
satisfied,  the  court  say :  ''  The  statute,  au-  debt  of  the  creditor  firm,  or,  at  all  events, 
thorizing  and  regulating  limited  partner-  his  interest  in  such  debt,  must  be  post- 
ships,  is  strict  and  severe ;  and  though,  poned.  We  confess  that  we  do  not  believe 
perhaps,  not  unnecessarily  so,  we  are  not  the  legislature  so  intended,  and  we  do  not 
disposed  to'  put  such  a  construction  upon  think  it  has  so  said.  Had  the  statute  pro- 
its  language  as  would,  in  a  great  measure,  vided  that  the  special  partner  should  not, 
impair  the  usefuhiess,  if  not  defeat  the  ob-  direcUy  or  uidurectly,  neither  individually 
jects  intended  to  be  accomplished  by  its  nor  jointly,  become  a  creditor,  and  if  he 
passage.  The  special  partner  is  under  did,  that  then  any  debt  due  to  him  indi- 
disabilities  which  are  not  imposed  upon  vidually,  or  his  portion  of  a  debt  due 
general  partners,  and,  in  consideration,  he  jointly,  or  his  interest  in  any  debt  due  to 
is  relieved  from  liability,  except  to  the  ex-  any  other  person  or  persons,  corporation 
tent  of  the  capital  which  he  may  contrib-  or  corporations,  or  to  any  partnership, 
ute ;  but  as  in  many,  if  not  most,  of  such  whether  general  or  limited,  should  be  post- 


554  THE  LAW  OP  PABTNERSHIP.  [CH.  XTO. 

by  some  non-compliance  with  the  requirements  of  law  ;  in  which 
case  they  may  be  joined  ;  and  if  the  plaintiff  seeks  to  hold  them 
beyond  their  limited  liability,  he  must  join  them,  (n)  As  the 
statute  is  itself  exceptional,  it  must  not  be  enlarged  by  constnie- 
tion;  and  the  special  partners  are  general  partners  in  all  things, 
excepting  those  as  to  which  the  statute  expressly  limits  their  lia- 
bility, (o)     If  the  partnership  is  renewed  after  its  expiration  by  its 

poned,  the  case  would  be  different.  As  it  not  dedaratoiy  of  the  existing  law,  bat 
now  is,  we  consider  that  the  legislature  introduced  a  new  rule.  See  Fanshawe  v. 
simply  intended  to  put  the  special  part-  Lane,  16  Abb.  Prac.  B.  71 ;  Van  Alstyne 
ner,  so  fiur  as  he  is  a  creditor,  upon  pre-  v.  Cook,  25  N.  Y.  489 ;  Ward  v.  Newell, 
ciselj  the  same  footing  as  if  he  were  a  42  Barb.  482 ;  Singer  v.  Kelly,  44  Fenn. 
general  partner/'  It  was  ftirther  hdd,  in  145.  See,  as  to  the  effect  of  the  attach- 
this  case,  that  where  the  same  person  is  a  ment  of  the  interest  of  the  special  partner, 
general  partner  in  two  diffbrent  firms,  one  Harris  v,  Murray,  28  N.  Y.  674.  The 
of  which  becomes  insolvent,  indebted  to  special  jNirtner  cannot  claim  as  a  creditor 
the  other,  the  latter  may  recover  its  debt  of  an  insolvent  firm  of  which  he  is  a  mem- 
or  dividend  from  the  insolvent  or  bank-  her.  Dunning's  Appeal,  44  Penn.  150. 
rupt  firm.  Where  one  general  partner  in  (n)  The  Artisans'  Bank  v.  Treadwell, 
a  limited  partnership  made  an  assignment,  84  Barb.  (S.  C.)  558,  560;  Schulten  v. 
with  the  consent  of  the  special  jNirtner,  Lord,  4  E.  D.  Smith,  206.  Hdd,  in  Louisi- 
but  without  the  consent  of  the  remaining  ana,  that  the  fact  of  there  having  existed 
general  partner,  the  assignment  was  set  a  partnership  in  commendam  between  the 
aside.  Hayes  v.  Heyer,  8  Sandf.  298;  parties,  does  not  prevent  the  plaintiff  fitm 
White  V.  Hackett,  24  Barb.  (S.  C.)  290.  recovering  ofthe  defendant  sums  of  money 
Held,  that  prior  to  the  amendment  in  the  paid  for  the  use  of  the  latter,  and  which 
New  York  statutes  (ch.  414  of  1857,  §  8),  were  not  taken  from,  or  connected  with, 
when  a  special  partnership  becomes  insol-  the  partnership.  Battaille  r.  Battaille,  6 
vent,  and  application  is  made  by  creditors    La.  Ann.  682. 

for  an  injunction  and  receiver,  a  special  (o)  Lachaise  v.  Marks,  4  £.  D.  Smith, 
partner  is  entitled  to  come  in  and  claim  610 ;  Hayes  v.  Bement,  8  Sand£  897.  In 
as  a  creditor  of  the  partnership,  and  to  re-  Hogg  v.  Ellis,  8  How.  Pr.  R.  478,  Mitchdl, 
ceive  a  dividend,  out  of  the  assets  thereof,  J.,  says  :  "  The  limited  partner  is  a  part- 
pro  rata  with  the  other  creditors,  and  that  ner  as  much  as  the  general  partner,  and 
the  amendment  in  the  statute  was  not  there  is  nothing  to  prevent  him,  even  dur- 
declaratory  of  the  law  as  it  previously  ez-  ing  the  continuance  of  the  partnership, 
isted.  But,  reversing  this,  it  was  held,  in  from  taking  an  active  part  in  its  concerns, 
8.  c.  20  New  York  R.  178,  on  appeal,  that  if  he  chooses  to  bring  on  hims'elf  the  statu- 
irrespective  of  the  amendment  to  the  act  tory  consequences  of  a  liability  as  a  general 
authorizing  the  formation  of  limited  part-  partner.  The  statute  is  for  his  protec- 
nershlps,  a  special  partner  could  not,  in  tion  if  he  will  conform  to  it;  it  is  not  any 
case  of  the  firm's  insolvency,  claim  to  part  of  its  policy  to  prevent  him  from  act- 
share  in  the  distribution  of  its  assets  for  ing  as  a  general  partner,  if  he  is  willing  to 
the  reimbursement  of  loans  or  advances  assume  the  liabilities  that  follow ;  and  if 
made  by  him  over  and  above  the  capital  he  is  willing,  his  partners  have  no  ground 
he  contributed,  until  after  all  other  were  of  complaint,  nor  the  creditors  of  the  firm, 
satisfied;  and  that  the  amendment  was    if  he  leave  their  rights  unimpaired.    It 
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original  limits,  there  must  be  a  renewal  of  the  certificate,  publica- 
tion, and  record.  (|?)  This  partnership  may  be  dissolved  by 
its  *  own  limitation,  by  the  death  of  a  partner,  (j)  by  decree  *  636 
of  court,  by  bankruptcy  of  the  firm  or  of  a  partner,  in  the 
same  manner  as  a  general  partnership.  And  the  special  partners 
will  be  bound  after  a  dissolution,  unless  notice  is  given  ^  excepting 
where  the  dissolution  comes  by  liifiitation  of  time  and  then  the 
certificate  is  notice,  or  by  an  act  of  the  law.  (r)     Whether  dis- 

would  be  different  if  the  general  partners,  (g)  Troubat  on  Lim.  Part.,  §  480  (Phila. 
bj  their  articles,  excluded  the  limited  1863),  makes  a  distinction  as  to  the  death 
partner  from  a  control,  but  then  this  re-  of  a  special  partner,  citing  Fierli,  &c.  But 
striction  might  cease  at  the  expiration  of  this  distinction  is  not  sustained  in  this 
the  partnership.  The  statute,  as  to  the  country.  See  Ames  v.  Downing,  1  Brad, 
special  partner,  is,  that  "  if  he  shall  inter-  821  (which  escaped  Mr.  Troubat's  notice), 
fere,  contrary  to  these  provisions,  he  shall  citing  several  French  authorities.  And 
be  deemed  a  general  partner  (1  B.  S.  706,  see,  also,  Jacquin  v.  Buisson,  11  How.  Pr. 
§  17),  and  that  is  the  only  penalty."  R.  885,  896,  in  which  is  the  following : 
{p)  Andrews  v.  Schott,  10  Barr  (Fa.),  "  Since  the  decision  of  this  motion,  I  have 
47,  58.  And  if  this  is  not  done,  the  part-  noticed  the  case  of  Ames  v.  Downing, 
nership,  being  continued,  becomes  a  gen-  The  Surrogate  of  New  York,  in  a  very 
era!  one.  Lachaise  v.  Marks,  4  E.  D.  able  and  learned  opinion,  has  arrived  at 
Smith,  610,  620.  If  any  alteration  be  the  conclusion  herein  stated,  that  the 
made  in  the  capital  or  shares,  and  the  death  of  a  special  partner  dissolves  the 
partnership  be  in  any  manner  thereafter  firm,  and  has  gone  over  much  of  the  inter- 
carried  on,  before  the  publication  of  the  esting  ground  of  the  French  law  which  I 
notice  of  dissolution  is  completed,  where  have  explored.  I  find,  also,  that,  iii  Penn- 
the  limited  partnership  is  dissolved  by  tlie  sylvania,  there  is  an  express  provision  in 
agreement  of  the  parties  before  the  period  the  statute  on  the  subject,  for  the  contin- 
fixed  for  its  termination  by  the  original  uance  of  the  capital  of  the  special  partner 
certificate,  the  special  partner  becomes  through  his  representatives,  for  the  un- 
liable as  a  general  partner.  Beers  v.  Key-  expired  term,  of  a  sale  or  the  interest,  in 
nolds,  12  Barb.  (S.  C.)  R.  288,  ands.  o.  on  their  discretion.  Purdon's  Digest  Laws, 
appeal,  1  Eeman,  97.  See  La  Chomette  Penn.  544,  §  28."  See  ante,*  528,  note  {h), 
V.  Thomas,  6  Rob.  La.  R.  172,  and  Gray  (r)  Haggerty  w.  Taylor,  10  Paige,  261 ; 
V.  Gibson,  6  Mich.  800,  as  to  the  effect  of  Hogg  v,  Ellis,  8  How.  Pr.  R.  478,  per 
not  recording  an  agreement  for  tlie  forma-  Mitchell,  J. :  "  The  partnership  was  a 
tion  of  a  limited  partnership.  The  parties  limited  one  and  it  has  expired  by  its  own 
designated  in  articles  or  a  will,  to  continue  limitation.  In  ordinary  partnerships  it  is  a 
a  partnership,  or  to  be  interested  in  it,  matter  of  course,  on  a  bill  to  close  the  con- 
after  a  death,  should  be  obliged  to  renew  cem,  after  the  dissolution,  to  appoint  a  re- 
the  formalities  of  the  statute,  if  they  would  ceiver;  and  the  same  rule  prevails  if  the 
remain  special  partners,  with  the  Amd  proofs  show  that,  at  the  hearing,  a  dissolu- 
alone  responsible ;  and  if  they  continue  tion  will  be  granted,  although  the  partner- 
the  business  without  this  form,  then  they  ship  has  not  yet  expured."  In  Beers  v. 
become  general  partners,  liable  in  like  Reynolds,  ^12  Barb.  (S.  C.)  R.  291,  1 
manner  as  all  other  dormant  partners.  Eeman,  97,  King,  J.,  says  :  "  The  statute 
Jacquin  v,  Buisson,  11  How.  Pr.  R.  886.  relative  to  limited  partnerships  (2  R.  S. 
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*  537  solution,  by  death  *  or  by  bankruptcy,  requires  notice,  is 
not  so  certain,  and  therefore  the  notice  would  be  expedient. 
If,  however,  after  a  dissolution  with  notice,  or  a  dissolution  by  the 
original  limitation  or  by  act  of  the  law  without  notice,  the  general 
partners  go  on  and  issue  notes  bearing  the  old  name,  without  the 
consent  or  permission,  actual  or  constructive,  of  the  special  partners, 
these  partners  are  not  liable  thereon,  even  to  innocent  and  ignorant 
holders,  for  value.  And  even  if  the  special  partners  had  made 
themselves  liable,  the  holders  of  these  notes  cannot  come  in  and 
claim  against  the  joint  assets  equally  with  the  previous  creditors 
of  the  firm.  (5)  If,  however,  the  special  partners  have  made  them- 
selves liable  on  such  notes,  by  permitting  their  issue  in  that  way, 
the  remedy  of  the  holders  is  by  suit,  against  all  the  partners,  to 
charge  tliem  personally,  (f) 

8d  ed.  p.  62,  §  24),  is  in  these  words :  parties  to  retract  by  another  notice  made 
'  No  dissolution  of  such  partnership,  by  public  in  a  similar  manner,  and  until  the 
the  acts  of  the  parties,  shall  take  place  provisions  of  the  statute  respecting  this 
previous  to  the  time  specified  in  the  cer-  second  notice  have  been  complied  with, 
tificate  of  its  formation,  or  in  the  certificate  the  public  are  authorized  to  rely  upon  the 
of  its  renewal,  until  a  notice  of  such  disso-  terms  of  the  first  notice."  See  Marshall 
lution  shall  hare  been  filed  and  recorded  v,  Lambeth,  7  Kob.  La.  R.  471 ;  BulU^ 
in  the  clerk's  ofiice  in  which  the  original  v,  Marks,  16  Abb.  Pr.  B.  464,  463 ;  La- 
certificate  was  recorded,  and  published,  chaise  v.  Marks,  4  E.  D.  Smith,  610. 
once  in  each  week  for  four  weeks,  in  a  («)  Haggerty  v.  Taylor,  10  Paige,  261 ; 
newspaper  printed  in  each  of  the  counties  Lachaise  v^  Marks,  4  E.  D.  Smith,  610. 
where  the  partnership  may  have  places  (()  Haggerty  v.  Taylor,  10  Paige,  261 ; 
of  business,  and  in  the  State  paper.'  It  Schulten  v.  Lord,  4  E.  D.  Smith,  206,  210. 
seems  to  me  that  this  statute  will  admit  In  Bradbury  v.  Smith,  21  Me.  117,  where 
of  but  one  construction, — that  in  the  case  a  partnership  was  fonned  between  A.  k 
proposed,  of  a  dissolution,  by  act  of  the  B.,  wherein  it  was  stipulated  that  the  part- 
parties,  before  the  expiration  of  the  term  nership  should  be  special,  that  B.  should 
for  which  the  partnership  was  formed,  the  be  the  special  partner,  and  should  contrib- 
notice  must  not  only  have  been  filed  and  ute  a  certain  sum  "  as  capital  to  the  corn- 
recorded,  but  the  full  period  of  publication  mon  stock  for  carrying  on  the  business," 
must  also  have  elapsed  before  the  partner-  which  was  to  be  conducted  in  the  name 
ship  can  be  considered  to  be  dissolved ;  of  A.  &  Co. ;  and  the  sum  was  paid  in  and 
that  the  partnership  continues  until  the  invested  in  goods,  and  the  goods  were  sold 
notice  has  been  published  for  four  weeks,  and  other  goods  purchased  in  their  plaoe 
The  notice  thus  prescribed  is  similar  in  with  the  proceeds  of  the  sales;  it  wasMcf, 
its  nature  to  that  by  which  the  special  that  whether  the  partnership  was  to  be 
partnership  may  be  created.  The  period  considered  as  a  special  one,  under  the  stat- 
for  which  the  partnership  was  to  continue  ute,  or  as  a  general  one,  the  goods  becune 
has  been  made  known  to  the  public  by  the  partnership  property,  the  partnership  be- 
filing  of  the  original  certificate  and  its  coming  debtor  to  the  partner,  advancing 
publication  in  the  newspapers.  The  no-  the  capital,  to  the  amount  advanced.  In 
tice  thus  given,  the  statute  allows  the  Louisiana,  the  court  hdd,  that  a  partner  m 
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*  Defects  in  the  certificate,  or  publication  or  record,  or  in  *  588 
any  compliance  with  the  requirements  of  the  law,  do  not 
vitiate,  if  these  defects  are  merely  formal,  and  such  as  cannot  inju- 
riously mislead  any  party.  But  if  they  are  substantial,  that  is,  if 
they  can  be  injurious,  they  leave  all  the  partners  liable  as  general 
partners,  although  none  of  them  were  .in  fault,  (u) 

Thus  a  publication  that  the  partnership  would  begin  on  the 
16th  of  November,  when  it  actually  began  on  the  16th  of  October, 
was  held  not  to  bind  the  special  partners  as  general  [partners.    But 

commendam  is  responsible  to  the  creditors  tion  in  such  suit,  levied  upon  the  properly 
of  the  partnership  for  the  amount  of  the  of  the  partnership,  will  bind  the  entire  in- 
capital  he  was  bound  to  contribute ;  and  terest  of  all  the  partners.  The  proyision 
where  his  portion  of  the  capital  has  been  of  the  statute,  that  suits  in  relation  to  the 
withdrawn,  the  creditors  may  proceed  business  of  a  limited  partnership,  "may 
against  him  by  a  direct  action.  La  Cho-  be  brought  and  conducted  by  and  against 
mette  v,  Thomas,  1  La.  Ann.  B.  120.  the  general  partners  in  the  same  manner 
Eustis,  C.  J.,  in  pronouncing  the  judg-  as  if  there  were  no  special  partners,"  must 
ment  of  the  court,  said : ''  We  have  recent-  be  construed  to  mean,  not  only  that  they 
iy  recognized  the  rights  of  creditors  to  may  be  thus  brought "  in  the  same  man- 
hold  partners  in  commendcan  responsible  for  ner,"  but  "  with  the  same  effect"  The 
the  amount  of  the  capital  which  they  were  Artisans'  Bank  v.  Tread  well,  84  Barb.  (S. 
bound  to  put  into  the  partnership  of  which  C.)  B.  568.  And  see  Bnlkley  v,  Marks, 
they  were  members.  Ciyil  Code,  art.  2818.  16  Abb.  Pr.  B.  454,  b.  c.  nom.  Buckley  t;. 
We  will  prevent  the  creditors  from  obtain-  Biamhall,  24  How.  Pr.  B.  466 ;  Bobinson 
ing  any  undue  preference  orer  each  other,  v.  Mcintosh,  8  £.  D.  Smith,  221 ;  Hast- 
and,  in  all  cases,  carry  into  effect  the  prin-  ings  v.  Hopkinson,  28  Yt  106, 117. 
dple  of  law  which  makes  the  commaukmi  {u)  Andrews  ^.  Schott,  10  Barr,  Penn. 
fund  a  common  pledge  for  the  creditors  of  47 ;  Bowen  v,  Argall,  24  Wend.  496 ; 
the  partnership,  but  we  will  permit  no  ob-  Smith  v.  Argall,  6  Hill,  479,  8  Denio,  486 ; 
stacle  of  mere  fbrm  to  prerent  the  direct  Lachaise  v.  Marks,  4  £.  D.  Smith,  610. 
recourse  of  the  creditor  against  the  partner  In  this,  last  case,  where  the  certificate  of 
in  commendam  whenever  his  obligation  to  the  formation  of  a  limited  partnership  de- 
oontribute  to  the  partnership  debts  is  made  dared,  "that  all  the  general  partners  in- 
out  In  the  present  case,  the  partner  in  terested  therein  are  A.  and  B.,  both  of 
commendam  lias  not  only  withdrawn  his  Brooklyn,  in  the  State  of  New  York,  and 
capital  on  the  dissolution  of  the  partner-  that  the  special  partner  interested  therein 
ship,  but  his  share  of  the  profits ;  and  why  is  C,  of  Jersey  City,  in  the  State  of  New 
should  he  not  pay  his  share  of  the  debts  1 "  Jersey ; "  it  was  held,  that  thi^  was  a  corn- 
See  further,  as  to  the  liability  of  the  spe-  pliance  with  the  statute  (2  N.  T.  B.  S.  4th 
dal  partner.  Pierce  v,  Bryant,  6  Allen,  91 ;  ed.  p.  174,  §  4,  subd.  8),  requiring  the  oer- 
MarshaU  v.  Lambeth,  7  Bob.  La.  B.  471 ;  tificate  to  contain  the  respective  places  of 
De  Lizard!  v.  Qossett,  1  La.  Ann.  B.  188 ;  residence  of  the  general  and  special  part- 
Beers  V,  Beynolds,  1  Eeman,  97.  For  a  ners,  and  that  no  more  distinct  averment 
debt  owing  by  all  the  partners,  general  of  their  being  residents  of  those  places  was 
and  special,  in  a  limited  partnership,  a  suit  necessary.  See  also  Bulkley  v.  liarks,  15 
is  well  brought  against  the  general  part-  Abb.  Pr.  B.  454,  s.  o.  nom.  Buckley  v, 
nert  alone.    And  a  judgment  and  execa-  Bramhall,  24  How.  Pr.  B.  455. 
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it  was  said  that  it  would  have  hound  them  if  the  error  had  been 
intentional,  or  if  the  debt  sued  had  been  contracted  before  the  16th 
of  November,  (v) 

So,  a  publication  of  the  certificate  .was  held  to  have  been  made 
*^  immediately  "  within  the  terms  of  the  statute,  when  it  was  made 
within  three  days  after  the  recording.     And  it  was  held  sufficient, 

if  made  once  in  each  of  the  succeeding  six  weeks,  (w^ 
*  689  *  Where  real  estate  was  purchased  by  the  general  partners 
for  the  firm,  and  paid  for  by  the  firm,  the  circumstance  that 
the  title  to  the  land  was  taken  in  the  names  of  all  the  partners  did 
not  make  the  special  partners  liable  as  general  partners.  Stress 
was  laid  upon  the  fact  that  the  special  partners  did  not  know  that 
the  land  was  so  granted  to  them.  But  if  they  did  know  this  and 
consent  to  it,  it  does  not  seem  clear,  on  general  principles,  why  they 
should  be  held  as  general  partners,  provided  they  had  complied 
in  all  things  with  the  requirements  of  the  law.  Perhaps  they 
should  be  so  held,  however,  to  the  vendors  for  the  price  of  the 
land. (x) 

But  where  the  certificate  was  published  in  two  newspapers,  and  . 
in  one  of  them  the  sum  contributed  was  said  to  be  five  thousand 
dollars,  when  in  fact  it  was  but  two  thousand,  and  the  mistake 
was  made  by  the  printer,  it  was  held  that  the  special  partners 
were  liable  as  general  partners,  .without  proof  that  the  creditors 
were  misled  by  the  mistake,  (y) 

(v)  The  Madison  County  Bonk  17.  Gould,  tor:  "The  'terms'  must  be  trnlj  pnb- 

6  Hill,  809.    And  see  Bradbury  v.  Smith,  lished  in  two  papers.    Not  to  publish  at 

21  Me.  117.  all  would  be  clearly  fatal,  and  it  would  be 

(to)  Bowen  v.  Argall,  24  Wend.  496.  An  equally  .so  to  publish  in  but  one  paper, 
affidayit,  to  accompany  a  certificate  of  a  or  in  papers  in  any  other  senate  district 
limited  partnership,  under  N.  Y.  Rev.  Sts.,  That  the  amount  of  the  capital  actually 
4th  ed.,  p.  174,  §  7,  need  not  follow  the  paid  in  by  the  special  partner  would  be  a 
exact  words  of  the  statute.  If  it  clearly  substantial  and  material  portion  of  the 
establishes  the  fiu:ts  required  by  the  stat-  terms,  cannot  be  doubted.  It  is  the  foun- 
ute,  it  is  sufficient.  Thus,  an  affidavit  that  dation  of  the  credit  to  be  given.  The  duty 
the  special  partner  has  "  actually  paid  in  "  of  making  such  publication  is  by  the  stat- 
the  capital  contributed  by  him,  is  held  ute  devolved  upon  the  partners ;  and  it  is 
equivalent  to  an  affidavit  that  he  has  paid  one  that  they  must  see  to  at  their  peril, 
it  "  in  cash."  Johnson  v,  McDonald,  2  If  they  fail  in  this  the  consequence  is  de- 
Abb.  Fr.  R.  290.  clared  in  plain  terms ;  '  the  partnership 

(x)  The  Madison  County  Bank  O.Gould,  shall  be  deemed  general.'    In  this  the 

5  Hill,  809.  courts  have  no  discretion.    They  have 

iy)  Argall  v.  Smith,  in  the  Court  of  only  to  declare  the  will  of  the  legislature. 

Errors,  8  Denio,  485,  per  Spencer,  Sena-  The  publication  of  different  '  terms '  in 
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The  certificate,  being  duly  sworn  to,  acknowledged  and  re- 
corded, is  primd  facie  evidence  of  its  own  truth,  and  may  be 
offered  as  such ;  but  has  no  force  to  rebut  positive  testimony  of 
its  falsehood.  Thus  the  certificate  cannot  contradict,  as  evidence, 
testimony  going  to  show  that  the  sum  actually  paid  in  was  less 
than  that  stated,  (z) 

*  In  some  of  the  States  there  seems  to  be  no  restriction  *  540 
as  to  the  purposes  for  which  these  special  partnerships  may 
be  formed.  In  others,  certain  objects  or  kinds  of  business  are 
enumerated,  which  they  may  carry  on.  In  others,  some  are  ex- 
cepted, as  banking  and  insurance.  In  many  of  the  States,  in  which 
Limited  Partnerships  are  permitted,  banking  is  prohibited  except 
by  corporations  expressly  authorized.  But  the  business  of  insur- 
ance is  generally  open,  and  we  see  no  reason,  derivable  from  its 
nature,  why  a  limited  partnership  might  not  engage  in  it.  In 
this  country  the  whole  business  of  insurance  is  now  so  entirely  in 
the  hands  of  corporations,  —  mutual,  or  stock  companies,  or 
those  which  unite  both  characters,  —  that  there  is  no  probability 
of  its  being  done  or  attempted  by  individuals  or  mere  partner- 
ships, (a) 

two  papers,  in  one  of  which  thej  are  un-  the  laws  of  New  York,  but  not  recorded 
tmly  stated,  can  be  no  better  than  to  omit  so  as  to  become  e£fectual  for  the  purpose 
a  publication  altogether."  See  the  same  designed,  has  no  tendency  to  prove  an  act- 
case  in  the  Supreme  Court,  turn.  Smith  ual  general  partnership  between  the  par- 
V,  Argall,  6  Hill,  479.  And  see  Bowen  v,  ties  named  in  it,  in  the  absence  of  extrinsic 
Argall,  24  Wend.  496.  evidence  to  show  that  they  had  actually 
(x)  The  Madison  County  Bank  v,  entered  into  business  as  partners.  Gray 
Gould,  6  Hill,  809,  816.  Held,  in  Michi-  v,  Gibson,  6  Mich.  800. 
gan,  that  an  agreement  for  the  formation  (a)  S^  ante,  note  {d)  p.  *  627. 
of  a  limited  partnership,  executed  under 
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CHAPTER  XVm. 

OF  JOINIVSTOGK  COMPANIES. 

In  England,  where  incorporation  is  difficult  and  costly,  joint- 
stock  companies  are  very  common,  and  are  regulated  by  statute,  (a) 
In  this  country,  where  incorporation  is,  in  fact,  though  not  in  form, 
almost  at  the  pleasure  of  the  parties,  and  limited  partnerships  pro- 
tect from  indefinite  loss,  joint-stock  companies  are  less  frequently 
found.  They  exist,  however,  in  many  of  our  States,  and 'have 
given  rise  to  interesting  questions.  In  general,  they  are  copart- 
nerships, and  are  subject  to  the  whole  law  of  partnership,  (li) 
They  are,  however,  partnerships  of  a  very  peculiar  kind. 

The  question  has  been  raised,  whether  they  were  not  illegal 

on  the  ground  that  fhey  usurp  the  privileges  of  corporations.  (0) 

It  never  came  to  a  decision  ;  and  we  can  see  no  ground  for  raising 

such  a  question :  or  for  denying  to  copartners  the  power  of 

*  542    *  regulating  their  own  business,  form,  name,  and  rules  of 

proceeding  at  their  own  pleasure,  (d) 

(a)  The  Joint-Stock  Companies'  Acts,  company  may  assome  and   uae,  in  llie 

are,  7  Wm.  4  and  1  Vict.  c.  78 ;  7  &  8  Vict,  transaction  of  its  business,  it  is  a  partner- 

c.  110,  111 ;  Companies'  Clauses  Consoli-  ship,  and  not  a  coiporate  designation ;  snd 

dation  Act,  8  &  9  Vict  c.  16 ;  Joint-Stock  every  suit,  upon  a  contract  with  iJie  com- 

Banks'  Acts,  7  Geo.  4,  a  46,  and  1  &  2  pany,  must  be  brought  in  the  names  of 

Vict  c.  96 ;  6  &  6  Vict.  c.  86 ;  7  &  8  Vict,  the  seyeral  persons  composing  the  flim. 

c.  118.    The  later  acts  are,  9  &.  10  Vict.  See  The  King  17.  Dodd,  9    East,  616; 

c.  28,  76;  10  &  11  Vict.  c.  78;   11  &  12  Holmes  v.  Higgins,  1  B.  &  C.  74;  Hess  v. 

Vict.  c.  46 ;  12  &  18  Vict.  c.  108 ;  17  &  18  Werts,  4  Serg.  &  R.  866 ;  Carlen  v,  Drury, 

Yict.  c.  78 ;  18  &  19  Vict.  c.  188 ;  19  &  20  1  Yes.  &  B.  167 ;  Keesley  v.  Cadd,  dted 

Vict.  c.  8,  47, 100 ;  20  &  21  Yict.  c.  14,  49,  in  Perring  v.  Hone,  2  Car.  &  P.  401 ;  Vi- 

78;  21  &  22  Yict.  c.  60,  91.  gers  v.  Sainet,  18  La.  800;    Walbum  v. 

(6)  In  Williams  v.  The  Bank  of  Michi-  Ingilby,  1  Myhie  &  K,  61 ;    Gorman  v, 

gan,  7  Wend.  642,  Walworth,  Ch.,  says:  Russell,  18  Gal.  688;  Bobbins  v.  Butler, 

"  It  is  well-known,  that  there  are  and  have  24  HI.  887 ;  Tenney  v.  The  N.  £.  Protoc- 

been  many  joint«tock,  and  even  banking  tive  Union,  87  Yt  64. 

companies,  which  are  mere  partnerships,  (c)  Story  on  Part.,  §  164 ;   CoUyer  on 

as  to  erery  person  except  their  own  stock-  Part.  616-^24,  1st  ed.     And  see  cases 

holders ;  they  neyer  having  been  legally  cited  in  the  following  note, 

incorporated.      Whatever  name  such  a  (^O  In  England,  the  Stat  6  Geo.  1  c. 
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Sometimes,  in  our  joint-etock  companies,  all  the  property  is  in 
trustees,  who  alone  have  the  legal  title,  and  the  copartners,  as 
shareholders,  under  an  indenture  which  declares  the  trust,  have 
the  equitable  or  beneficial  estate.  In  law,  this  might  make  some 
important  differences ;  but  much  less  in  equity,  (e) 

Uniyersally  they  imitate,  more  or  less,  the  form  and  appearance 
of  corporations.  They  have  a  common  name,  which  is  usually 
descriptiTe  of  their  business,  like  tliat  of  a  corporation,  and  does 
not  contain  or  consist  of  the  names  of  persons,  like  the  name  of 
a  firm.  (/)    They  have  their  officers,  their  by-laws,  ( g)  and 

18,  enacted  the  jear  after  the  m&monB  Denman  held,  that  a  joint-stock  company 
South  Sea  project  had  beggared  many  completely  registered  under  Stat.  7  &  8 
persona,  made  it  highly  penal  for  subscrib-  Vict.  c.  110,  and  thereby  "  incorporated/' 
ers  to  public  undertakings  to  "  presume  to  has  no  power,  thereafter,  to  change  its 
act  as  if  they  were  corporate  bodies,  by  name.  He  said :  "  The  identity  of  name 
making  their  shares  in  stock  transibrable,"  is  the  principal  means  for  efi^cting  that 
&C.,  4  Bl.  Comm.  117  ;  Durergier  v,  Fel-  perpetuity  of  succession  with  members 
lows,  5  Bing.  218, 10  B.  &  C.  826 ;  Josephs  frequently  changing,  which  is  an  impor- 
V.  Pebrer,  8  B.  &  C.  639;  Blundell  v.  tant  purpose  of  incorporation.  The  statute 
Winsor,  8  Sim.  601 ;  Garrard  v.  Hardey,  does  not  express  any  intention  of  chang- 
6  Man.  &  6.  471 ;  Harrison  v.  Heathom,  6  ing  this  general  principle,  but,  by  section 
id.  81.  The  Stat.  6  Geo.  1,  c.  18,  was  in  25,  incorporates  the  oompany  by  the  name 
part  repealed  by  1  Vict.  c.  78.  The  Act  set  forth  in  the  deed,  and  declares  that  it 
of  7  &  8  Vict.  c.  110,  came  into  fbroe  on  shall  continue  so  incorporated  until  it  shall 
the  first  of  November,  1844.  A  railway  be  dissolved."  It  was  contended,  that,  as 
oompany  was  incorporated  by  an  act  be-  partnerships  were  at  liberty  to  change 
fore  that  date.  Subsequently  thereto,  the  their  s^le,  that  joint-stock  companies  were 
company  obtained  an  act  for  an  extension  in  the  nature  of  trading  partnerships ;  and 
line ;  it  was  held,  that  the  latter  undertak-  that,  as  there  was  no  express  prohibition 
ing  was  not  a  partnership,  the  formation  in  the  statute,  they  might  continue  to  do 
of  which  was  commenced  after  the  first  of  so.  But  it  was  held,  that  when  the  corn- 
November,  1844,  within  the  meaning  of  pany  became  incorporated,  its  power  to 
the  act.  Shaw  t^.  Holland,  15  M.  &  W.  change  its  name  ceased.  See  2  Bac  Abr. 
186,  4  Railw.  Gas.  160.  And  see  Baker  v.  tit  Corporations  (G.)  1,  7th  ed.  A  joint- 
Plaakitt,  5  G.  B.  262,  5  Railw.  Gas.  117.       stock  company  has  no  right  between  the 

(e)  An  Act,  under  which  the  property  time  of  provisional  and  complete  registra- 
of  a  manufiicturing  company,  including  its  tion  to  change  its  name  nor  has  a  provi- 
right  to  call  assessments*  and  the  liability  sionally  registered  company  a  right  to 
of  stockholders  for  its  debts,  is  vested  in  assume  the  name  of  a  corporation.  Re- 
trustees  for  distribution  among  the  cred-  gina  v.  Whitmarsh,  19  L.  J.,  Q.  B.  185. 
iters,  is  a  bar  to  a  suit  by  a  creditor  against  {g)  For  the  power  of  companies  to  make 
a  stockholder,  under  an  Act  making  mem-  by-laws^  and  the  limitations  on  this  power, 
bers  of  manufacturing  companies  liable  for  see  Galder  and  Hebble  Nav.  Go.  v.  Pilling, 
their  debts.  Walker  v.  Grain,  17  Barb.  14  M.  &  W.  209,  8  Railw.  Gas.  785 ;  Ghii- 
119.  ton  V,  London  and  Groyden  R.  Go.,  16  M. 

(/;  In    Regina  t;.  Registrar  of  Joint-    &  W.  212,  5  RaUw.  Gas.  4 ;  Ghild  v.  Hud- 
stock  Gompanies,  10    Q.  B.  839,  Lord    son's  Bay  Go.,  2  P.  Wms.  809;  Smith  v. 

86  • 


562  THE  LAW  OF  PARTNERSHIP.         [CH.  ZYni. 

*  543  their  *  rules  of  proceeding :  and  by  these  they  regulate  the 
election  of  officers,  the  transaction  of  business,  the  transfer 
of  shares,  and  the  like ;  and  generally,  in  the  mode  of  transfer, 
forms  are  used  like  those  of  incorporated  companies,  as,  for  exam- 
ple, certificates  (or  ^^  scrip  ")  are  issued,  transfers  are  recorded, 
&c.  They  do  not,  so  far  as  we  know,  attempt  to  use  a  common 
seal,  and  certainly  have  no  power  to  do  this ;  that  is,  in  law,  they 
can  have  no  common  seal,  and  therefore  cannot  make  a  deed  of 
any  kind.  (A) 

We  repeat,  that  we  see  no  reason  why  they  may  not  legally  and 
innocently  do  all  the  things  they  usually  undertake  to  do ;  nor 
why  the  courts,  of  law  and  of  equity,  must  not  apply  to  them  the 
common  principles,  which,  in  the  first  place,  permit  all  partners 
to  agree  upon  what  terms  of  partnership  they  will ;  and,  in  the 
second  place,  hold  these  terms  to  be  binding  upon  all  who  agree 
to  them* expressly  or  impliedly ;  and,  in  the  third  place,  hold  them 
to  be  binding  upon  no  other  persons,  (i)  It  may  be  said,  howeyer, 
that  the  rule  already  repeatedly  mentioned  —  that  special  agree- 
ments between  partners  afiTect  third  parties  to  whom  they  are 
known  and  who  deal  with  the  partnership  with  that  knowledge  — 
would  apply  to  joint-stock  partnerships. 

It  seems  to  be  intimated  in  England,  that  a  partner  in  a  joint- 
stock  company,  which  had  formed  certain  rules,  would  not  in  any 
case  be  liable,  beyond  them,  to  a  third  party,  who  had  traded 
with  the  company  with  a  knowledge  of  these  rules.    This  impres- 

Goldsworthy,  4  Q.  B.  480 ;  Ward  v.  Sod-  the  oompanj.    A  Tatification  by  a  oompe- 

ety  of  Attorneys,  1  Colly  er,  879.  tent  board  of  directors  will  bind  the  com- 

(A)  Gow  on  Fart.   8.    In  England,  it  pany.    Ridley  v.  Plymouth,  &c.  Grinding 

has  been  IM,  that,  notwithstanding  their  and  Baking  Co.,  2  £zch.  711 ;  Fonester 

statutes,  joint-stock  companies  completely  v.  Bell,  10  Irish  Law  B.  655.    See  Smith 

registered  are  bound  by  contracts  made  v.  The  Hull  Glass  Co.,  19  L.  J.,  C.  P.  128. 
by  a  competent  board  of  directors,  though       (t)  See  Hess  v.  Werts^  4  Serg.  &  B. 

not  under  seal,  or  made  in  compliance  861 ;  Skinner  v,  Dayton,  19  Johns.  537 ; 

with  the  statute,  and  though  they  cannot  Blundell  v,  Winsor,  8  Sim.  601 ;  Walbom 

enforce  such  contracts.    But  persons  seek-  v,  Ingilby,  1  Mylne  &  K.  61, 76 ;  Inn  Sea, 

ing  to  render  those  companies  liable  on  F.  &  L.  Ass.  Soc.,  5  De  Gex,  M.  &  G.  466, 

contracts  made  with  the  directors,  must  28  £ng.  L.  &  £q.  422 ;   In  re  Worcester 

show  their  authority  to  bind  the  company.  Com  £z.  Co.,  8  De  Gex,  M.  &  G.  180, 19 

either  by  the  proYision  of  the  registered  £ng.  L.  &  £q.  627  ,*  Haliett  v.  Dowdall, 

deed  of  settlement,  or  by  proof  that  the  18  Q.  B.  2,  9  £ng.  L.  &  £q.  847 ;  Penn. 

body  of  shareholders  authorized  particular  Ins.  Co.  v.  Murphy,  5  Minn.  66 ;  Heniy  v. 

individuals  to  make  contracts  binding  on  Jackson,  87  Yt  431. 


CH.  XYIII.]  OF  JOINT-BTOCK  COMPANIES.  563 

sion,  for  it  can  hardly  be  called  more,  seems  to  be  deriyed,  in 
some  measure,  from  the  statutory  existence  and  regulation 
of  *  joint-stock  companies  in  England.  (/)  In  this  country  *  544 
we  know  neither  reason  nor  authority  for  qualifying,  in  ref- 
erence to  these  companies,  the  general  principles  of  partnership  on 
this  point.  That  is,  we  do  not  believe  that  a  joint-stock  company, 
or  any  other  partnership,  can  limit  its  own  liabilities,  and  become 
a  corporation  or  limited  partnership  by  its  own  act,  and  without 
any  regard  to  the  formalities  or  requirements  of  the  law ;  but  we 
see  no  reason  why  a  joint-stock  company  may  not  go  as  far  as  a 
common  partnership  in  this  direction.  (Je) 

Excepting  so  far  as  the  liability  of  a  partner  in  one  of  these 
companies  is  so  qualified,  he  is  —  although  he  may  call  himself 

ij)  Bliuidell  V.  Wintor,  S  Sim.  601 ;  Shall  they  be  compelled  to  pay  out  of  their 
Walbmn  v.  Ingilby,  1  Mylne  &  E.  51,  76.     separate  estates  ?  It  is  a  general  principle, 

(k)  In  Hess  v.  Werts,  4  Serg.  &  R.  866,  that  partners  are  liable  to  third  persons,  as 
which  is  a  highly  instnictive  case  on  this  for  a  personal  debt.  It  is  not  merely  the 
question,  where  an  association  gave  notes  stock  they  bring  into  the  partnership  that 
promising  to  pay  certain  amounts  out  of  is  hazarded ;  but  they  are  responsible  to 
their  joint  funds,  it  was  held,  that  all  the  the  extent  of  their  individual  fortunes ; 
shareholders  were  personally  liable.  Alter  and  such  responsibility  cannot  be  limited 
considering  the  special  fiicts  relating  to  by  any  proviso  in  the  articles  of  partner- 
the  articles  of  association,  Duncan,  J.,  ob-  ship,  or  agreement  between  themselyes. 
served :  "  Nor  would  I  have  any  difficult  But  I  see  no  reason  to  doubt,  but  they  may 
were  the  articles  of  association  more  ex-  limit  their  responsibility  by  an  explicit 
plicit  than  they  are,  and  excluded  from  stipulation  made  with  the  party  with  whom 
responsibility  the  associators,  other  than  they  contract,  and  clearly  understood  by 
out  of  their  joint  funds ;  for  though  they  him  at  the  time."  King  v.  Doild,  9  East, 
might,  as  between  themselves,  stipulate  527.  And  see  Skinner  v.  Dayton,  19 
with  each  other  for  this  contracted  respon-  Johns.  587.  The  directors  of  a  joint-stock 
sibility,  yet  as  to  the  rest  of  the  world,  it  company,  unless  restrained  by  act  of  par- 
is  clear,  that  each  partner  is  liable  to  the  liament  or  the  deed  of  settlemetat,  would 
whole  amount  of  the  debts  contracted,  seem  to  have  all  the  authority  given  to 
For  partners  in  a  stock  divided  into  shites,  partners  at  common  law ;  and,  therefore, 
and  transferable  (but  who  are  not  incorpo-  where  parties  contract  with  the  directors 
rated),  are  responsible  beyond  the  amount  in  matters  relating  to  tlie  copartnership 
of  the  shares  to  which  they  subscribe  business,  they  are  not  bound,  when  seek- 
though  it  is  one  of  the  terms  of  the  assoda-  ing  to  enforce  such  contracts,  to  show  that 
tion  they  shall  not  be."  In  the  same  case,  the  directors  were  authorized  by  the  deed 
Gibson,  J.,  said :  "  By  the  terms  of  their  or  by-laws  to  enter  into  them.  Smith  t^. 
notes,  the  defendants  engaged  to  pay  '  out  The  Hull  Glass  Co.,  19  L.  J.,  C.  P.  128. 
of  their  joint  fhnds  according  to  their  arti-  See  Thompson  v,  Wesleyan  Newspaper 
des  of  association,'  and  it  is  made  piirt  of  Association,  id.  114 ;  Tyrrell  v.  Washburn, 
the  case  that  they  have  no  joint  ftmds.    6  Allen,  466 
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not  a  partner,  but  a  stockholder  —  liable  precisely  as  a  part- 
ner. (I) 
*  545  *  There  is  one  difference  which  we  incline  to  think  the 
law  would  make  between  a  common  partnership  and  a  joint- 
stock  company.  It  is  as  to  dissolution  by  change.  We  have  al- 
ready remarked,  that  it  is  very  possible,  that  where  a  stockholder 
sold  and  transferred  his  share  or  interest  in  all  respects  as  the 
rules  required,  giving  up  his  certificate,  and  a  new  one  was  made 
to  his  transferee,  the  law  would  hold  that  this  change  operated  no 
dissolution,  but  that  the  new  partner  or  stockholder  came  into  the 
place  of  the  old  one,  and  the  partnership  or  company  went  on.  (jn) 

(/)  See  ante,  p.  *  641,  note  (6) ;  Pipe  v,  eral,  howeyer,  an  action  cannot  be  main- 

Bateman,  1  Iowa,  869 ;   Babb  v.  Read,  5  tained  by  a  member  against  the  company 

Bawle,  151 ;  Attorney-General  v,  Heelis,  or  by  the  company  against  a  member,  on 

2  Sim.  &  S.  67 ;  McGill  v.  Brown,  Bald-  a  contract  between  him  and  the  company, 

win,  C.  C.  66 ;    Thomas  v.  Elmaker,  1  Neale  v.  Torton^  4  Bing.  149 ;   Wilson  v. 

Pars.  Sel.  Eq.  Gas.  108 ;  Lloyd  v.  Loaring,  Gurzon,  16  M.  &  W.  682 ;  Hohnes  v.  ffig- 

6  Yes.  778 ;  Gnllen  v.  The  Duke  of  Queens-  gins,  1  B.  &  G.  74 ;  Goddard  v,  Hodges,  1 

bury,  1  Bro.  Gh.  Gas.  108 ;  Pearce  v.  Piper,  Gromp.  &  M.  88,  8  Tyrw.  209 ;  Teagne  v. 

17  Yes.  1 ;  Gockbum  v,  Thompson,  16  id.  Hubbard,  1  Man.  &  B.  869,  8  B.  &  G.  846; 

821 ;  Beaumont  v,  Meredith,  2  Yes.  &  B.  Ghadwick  v.  Glarke,  1  G.  B.  700 ;  Money- 

180 ;  Eeasley  v,  Gpdd,  2  Gar.  &  P.  408,  penny  v.  HartUnd,  1  Gar.  &  P.  862,  2  id. 

note;   Garlen  v.  Drury,  1  Yes.  &  B.  164,  878;  Parkin  t;.  Fry,  id.  811;   Milbura  v. 

167 ;  Tappan  v.  Bailey,  4  Met  686.    But  Codd,  1  Manning  &  B.  288,  7  B.  &  G.  419; 

see,  for  a  limitation  on  the  law  of  partner-  Goddard  v.  Hodges,  8  Tyrw.  209, 1  Gromp. 

ship,  as  applied  to  joint-stock  companies,  &  M.  88 ;    Perring  v.  Hare,  4  Bing.  28. 

Gox  t;.  Bodfish,  86  Me.  802 ;  Livingston  But  see  Dayies  v.  Hawkins,  8  Manle  &  S. 

V.  Lynch,  4  Johns.  Gh.  678;   Lryine  v,  488. 

Forbes,  11  Barb.  688.    Where,  by  an  act  (m)  Adams'  £q.   (8d  Am.    ed.)    644; 

of  parliament,  a  company  was  to  apply  the  Touig  o.  Eeighly,  16  Yes.  677;  D1IT«^ 

first  moneys  received  under  the  act  in  dis-  gier  v.  Fellows,  6  Bing.  248 ;  Blundeil  p. 

charge  of  the  expenses  incurred  in  obtain-  Winsor,  8  Sim.  606 ;  Harrison  o.  Heathcon, 

ing  the  act,  it  was  IM,  that  the  plain-  6  Scott,  N.  B.  786,  12  L.  J.,  G.  P.,  282; 

tiff,  though  a  member  of  the  company,  Pinkett  v.  Wright,  2  Hare,  120,  180.    If 

might  sue  them  for  his  time  and  trou-  seteral  persons  subscribe  an  agreement, 

ble  and   money  expended   in  obtaining  inter  se,  to  promote  a  joint  undertaking, 

the  act    Garden  v.  The  General  Geme-  one  of  them  cannot  withdraw  his  name, 

tery  Gompany,  6  Bing.  N.  G.  268.    See  and  discharge  himself  from  the  engage- 

Tilson  V.  Warwick  Gas  Light  Go.,  4  B.  &  ment,  without  the  consent  of  the  rest 

G.  962.    A  member  of  a  joint-stock  com-  And  if  an  act  of  parliament  pass  for  eflect- 

pany,  like  a  member  of  an  ordinary  part-  uating  the  purpose  of  the  undertaking,  by 

nership,  may  recover   compensation  for  which  certain  obligations  are  created,  such 

service  rendered  to  the  company  previous  original  subscriber  is  not  exonerated  from 

to  his  having  become  a  member  of  it  the  liabilities  imposed  by  the  act-,  by  hav- 

Lucas  V.  Beach,  1  Man.  &  G.  417.  In  gen-  ing,  during  the  prdgress  of  the  bill,  re- 
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And  the  same  thing  might  occur  in  a  case  of  a  change  by 
death.    *  We  should  say,  however,  with  much  confidence,    *  546 
that  the  company  were  still  a  partnership,  and  like  a  part- 
nership in  the  following  respects :  — 

First.  Any  stockholder  might  transfer  his  interest  in  any  way 
which  would  operate  a  transfer  at  common  law,  and  pay  no  regard 
to  the  rules  of  the  company,  and  yet  give  good  title  to  the  trans- 
feree, so  far  as  the  property  was  concerned,  (n) 

Secondly,  that  this  transferee  would  neither  be  a  partner  by 
such  irregular  transfer,  nor  have  any  claim  against  the  company 
to  be  a  partner,  (o) 

Thirdly.  This  transferee,  or  an  execution  creditor  of  a  copart- 
ner, member,  or  stockholder,  might  require  an  account  and  set- 
tlement, so  far  as  to  ascertain  his  rights  and  the  value  of  his 
share ;  but  would  have  no  right  to  any  particular  thing  in  specie, 
nor  to  a  division  of  the  effects  ;  and  a  court  of  equity  would  prob- 
ably deny  him  a  sale  of  the  whole,  if  a  fair  equivalent  for  his  as- 
certained share  were  offered  hini  in  money.  (  je?) 

nounoed,  before  the  oommittee,  all  fdrther  fer  of  shares,  unless  they  are  strictly  oom- 

connection  with  the  undertaking,  and  de-  plied  with,  the  shares  remain  in  the  order 

sired  that  his  name  might  be,  in  oonse-  and  disposition  of  the  proprietor,  the  ordi- 

quenoe,  omitted  in  the  act;  nor  can  the  nary  mode  of  transferring  not  constituting 

circumstance  of  his  name  being  so  omitted  an  equitable  mortgage.    Ex  parte  Lancas- 

have  the  effect  of  disengaging  him.    Kid-  ter  Canal  Co.,  ante, 

welly  Canal  Co.  v,  Raby,  2  Price,  98.   See  (o)  Bray  v.  Fromont,  6  Madd.  6 ;  Jef- 

Scott  V.  Berkeley,  8  C.  B.  926,  5  Railway  ferys  v.  Smith,  8  Russ.  168;   Kingman  v. 

Cas.  61 ;  Stimson  v.  Lewis,  86  Yt  91.  Spurr,  7  Pick.  286,  288 ;  Gihnore  v.  Black, 

(n)  See  Pratt  v.  Hutchinson,  16  East,  2  Fairf.  488 ;  Putnam  v.  Wise,  1  Hill,  284; 

611 ;  Rex  v.  Webb,  14  id.  406 ;  Josephs  t;.  Murray  v.  Bogart,  14  Johns.  818 ;   Mar- 

Pebrer,  8  B.  &  C.  689 ;  Fox  v.  Clifton,  9  quand  v.  New  York  Manuf.   Co.,  17  id. 

Bing.  116,  6  id.  776.    Where  a  company  686;  Griswold  v.  Waddington,  16  id.  82; 

was  formed,  by  act  of  parliament,  for  tlie  Moddewell  v,  Keeyer,  8  Watts  &  S.  68. 

purchase  of  lands  to  make  a  canal,  and  See  Hare  v.  Waring,  8  M.  &  W.  862 ;  Har- 

the  act  declared  that  the  shares  shall  be  per  t^.  Raymond,  8  Bosw.  29,  7  Abb.  Prac. 

deemed  personal  estate,  and  shall  be  trans-  R.  142 ;   Pratt  v.  Hutchinson,  16  East, 

missible  as  such, "  it  was  hdd,  that  though  611. 

the  profits  arose  out  of  the  land,  the  shares  {p)  Khagman  v.  Spurr,  7  Pick.  286 ; 
were  personal  property,  passing,  as  such.  Mason  v.  McConnell,  1  Whart  881 ;  Put- 
to  the  assignees  on  the  bankruptcy  of  a  nam  v.  Wise,  1  Hill,  284.  See  Bumes  v. 
proprietor."  Ex  parte  Lancaster  Canal  Pennell,  2  H.  L.  Cas.  497.  The  assignee 
Co.,  1  Deac.  &  Ch.  411,  Mont.  116.  See  of  a  stockholder  in  an  insolyent  corpora- 
Bradley  r.  Holdsworth,  8  M.  &  W.  422 ;  tion  succeeds  to  the  same  rights  and  lia- 
Bligh  V.  Brent,  2  Younge  &  C.  268.  Where  bilities  as  attached  to  his  assignor.  James 
an  act  prescribes  certain  forms  in  the  trans-  v.  Woodruff  2  Denio,  674.      And    see 
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Fourthly.  If  a  stockholder  transferred  his  share  agreeably  to 
all  the  rules  of  the  company,  the  company  might,  neverthe- 
*  547  less,  *  witii  or  without  reason,  refuse  to  accept  the  trans- 
feree as  a  partner,  and  withhold  his  certificate.  That  is, 
they  might  do  so,  so  far  as  to  prevent  his  becoming  a  copartner ; 
for  we  should  say  that  the  company  was  still  so  far  a  partnership 
and  not  a  corporation,  that  without  the  assent  of  the  members  no 
person  could  become  a  partner.  If  the  new  certificate  were  issued, 
and  no  objection  made,  their  assent  would  be  implied ;  but  if  it 
were  expressly  withheld,  we  should  say  the  transferee  did  not  be- 
come a  partner.  He  was  still  a  transferee  of  the  property,  and 
this  he  might  realize  without  joining  the  company.  So,  too,  if  the 
company  were  willing  to  reoeive  him,  and  the  transferee  were  not 
willing  to  join  them,  we  should  say  he  was  no  partner,  although 
he  held  the  transferred  interest,  (j) 

It  would  always  be  possible  that  the  articles  of  agreement  might 
be  such  as  to  give  to  the  transferrer,  or  possibly  to  the  transferee, 
a  suit  at  law  for  damages,  or  at  equity  for  performance,  if  tlie 
company  refused  to  receive  him.  But  still  their  refusal  would 
prevent  his  being  a  partner.  So,  too,  the  articles  might  be  such 
as  greatly  to  qualify  the  transferee's  right  to  hold  or  realize  the 
interest  consigned  to  him,  if  he  refused  to  become  a  stockholder. 
But  still  he  would  not  become  one,  by  the  mere  transfer,  without 
consent  on  his  part.  Possibly  the  rules  might  be  such,  that  ac- 
cepting the  transfer  accepted  the  partnership ;  but  even  then,  an 
execution  creditor  of  the  partner,  or  one  buying  the  share  on  a 
sale  by  the  officer,  would  take  the  interest,  we  think,  and  not  be  a 
partner  without  his  own  consent  and  act.  (r) 

Weald  of  Kent  Canal  Co.  v,  Bobinaon,  5  Heffeman,  5  id.  417 ;  Marquand  v.  The 

Taunt.  801 ;  Blount  v.  Hipkins,  7  Sim.  51.  New  York  Manuf.  Co.  17  Johna.  525. 
As  to  the  power  of  a  bond  creditor  of  a       (r)  1  Pars,  on  Con.  (5th   ed.)   144  ; 

company  to  inspect  their  books,  see  Pon-  Pratt  v.  Hutchinson,  15  East,  511 ;  Rex  v. 

tet  V.  Basingstoke  Canal  Co.,  2  Scott,  548;  Webb,  14  id.  406 ;  Josephs  v.  Pebrer,  8 

Hill  V.  Manchester  and    Salford   Water  B.  &  C.  689;  Fox  v.  Clifton,  9  Bing.  115, 

Works  tJo.,  5  B.  &  Ad.  866 ;   Clarke  w.  6  id.  776 ;   Young  v,  Keighly,  16  Ves. 

The  Imperial  Gas  Co.,  7  Bing.  95,  4  B.  &  557 ;  Duvergier  v.  Fellows,  5  Bing.  248 ; 

Ad.  815.  Blundell  v.  Winsor,  8  Sim.  601 ;  Harrison 

iq)  See  Jeflbrys  v.  Smith,  8  Buss.  158;  v,  Heathom,  6  Scott,  N.  R.  725, 12  L.  J., 

Harper  v.  Raymond,  8  Bosw.  29;  Tatam  C.  P.  282;  Pinkett  v.  Wright,  120,  180; 

V.  Williams,  "8  Hare,  847 ;  NicoU  v.  Mum-  Mathewson  o.  Clarke,  6  Howard,  U.  8. 

fi>rd,  4  Johns.  Ch.  522;    Rodriguez  v,  122. 
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In  some  parts  of  this  country  there  are  partnerships  which  with- 
out being  strictly  joint-stock  companies,  are  more  like  them  in 
their  articles  and  regulations  and  manner  of  conducting  business, 
than  common  mercantile  copartnerships;  as,  for  example,  the 
mining  partnerships  of  California,  (rr^ 

{rr)  A  leading  case  on  this  subject  is  Settembre  i;.  Patnam,  80  Cal.  490. 
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CHAPTER  XIX. 

OP  PABT-OWNEBS  OP  SHIPS. 
SECTION    L 

OF  THE  PECULIAR  NATURE  OF  PART-OWNERSHIP  OF  SHIPS. 

Joint-owners  are  either  .joint-tenants,  or  tenants  in  common, 
or  partners ;  the  difference  between  the  last  and  the  two  former 
has  already  been  considered.     Joint-tenancy  seldom  exists  now 
excepting  as  to  land ;  but  all  the  incidents  of  joint-tenancy,  as 
the  right  of  survivorship,  &c.,  may  be  given  to  a  tenancy  in  com- 
mon by  agreement  of  the  parties.    For  there  is  nothing  to  prevent 
their  putting  to  their  ownership  whatever  limitations  or  qualities 
they  prefer,  (a) 
Of  the  common  rules  and  principles  in  relation  to  tenancy  in 
common,  it  seems  hardly  necessary  to  say  more  than  will 
*  649    be  *  involved  in  what  we  have  to  offer  concerning  the  joint- 
ownership  of  one  species  of  property,  very  peculiar  in  itself 

(a)  The  cases  on  these  questions  are  Gill,  92 ;  Macej  v.  De  Wolf,  8  Woodb.  ft 

▼ery  numerous.     See  the  following,  in  M.  198,  205 ;  Knox  v.  Campbell,  1  Penn. 

which  the  different  kinds  of  interest  are  866 ;  Buddington  v,  Stewart,  14  Conn. 

toUy  considered:   Graves  v.  Sawcer,  T.  404;   Bevens  v,  Baris,  2  Paine,  C.  C. 

Baym.  16;  ExparU  Young,  2  Yes.  &  B.  202;    Doddington  v,  Hallett,  1  Yes.  Sr. 

242  ;    Ex  parte  Harrison,  2   Bose,  76  ;  497;  Wright  v.  Hunter,  1  East,  20;  Phil- 

Owston  V,  Ogle,  18  East,  688 ;  Helme  v.  lips  v  Purington,  16  Me.  426 ;  Seabrook 

Smith,  7  Bmg.  709;  Bex  v.  Collector  of  v.  Bose,  2  Hill,  Ch.  663;  Patterson  v. 

the  Customs,  2  Maule  &  S.  228 ;  Green  t;.  Chalmers,  7   B.  Mon.  696  ;   Hewitt  v, 

Briggs,  6  Hare,  896 ;  Bulkley  v.  Barber,  Sturdevant,  4  B.  Mon.  468 ;   De  Wolf 

6  Exch.  164, 1  Eng.  L.  &  Eq.  606 ;  Mum-  o.  Gardiner,  2  Paine,  C.  C.  866 ;   Bex  v. 

ford  V.  Nicoll,  20  Johns.  611 ;  Thomdike  PhiUp,  1  Moody,  C.  C.  274;  Luke  v.  Gib- 

o.  De  Wolf,  6  Pick.  120 ;  French  v.  Price,  son,  1  Abr.  Eq.  290 ;  Jefferys  v.  Small,  1 

24  id.  18;  Jackson  v.  Bobinson,  8  Mason,  Yem.  217,  8  P.  Wms.  168.    Partowners 

188 ;  Hopkins  v,  'Forsyth,  14  Penn.  88 ;  of  a  ship  are  tenants  in  common  of  it,  but 

Lamb  v.  Durant,  12  Mass.  64 ;  Merrill  v.  jolnt^wners  of  her  use  ahd  employment. 

Bartlett,  6Pick.  46;  Harding  t;.  Foxcroft,  Tiower  on  Debt,  and  Cred.  194,  citing 

6  Greenl.  76$  Patterson' v.  Chalmers,  7  B.  Smith  Merc.  Law,  199.    See  Owens  v. 

Mon.  696,  698;   Milbum  v,  Guyther,  8  Davis,  16  La.  Ann.  22. 
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and  of  which  the  common  law  following  or  rather  adopting  the 
law-merchant,  has  acknowledged  the  peculiarities.  We  refer  to 
ships ;  using  the  word  of  course  in  the  ancient  and  large  sense  as 
including  all  water-borne  vessels,  for  carriage  of  men  or  merchan- 
dise. 

The  partK)wners  of  ships  are  more  than  ordinary  tenants  in  com- 
mon, but  not  so  much  as  partners.  And  their  mutual  rights, 
obligations,  and  remedies,  and  their  relations  to  third  parties,  are 
determined  by  a  system  of  law,  older  in  fact  than  the  law  of  part- 
nership, but  not  yet  fully  adopted  by  the  common  law,  nor  per- 
fectly adapted  to  the  exigencies  of  modern  commerce;  and 
therefore  not  without  exhibiting  some  questions  of  moment,  to 
which  it  is  difficult,  if  not  impossible,  to  find,  at  present,  a  definite 
and  certain  answer.  The  whole  law  of  part-owners  of  ships  is  the 
law  of  shipping ;  a  subject  vast  in  itself,  and  which  we  certainly 
should  not  think  of  introducing  here,  as  an  appendix  to  the  law 
of  partnership.  But  a  brief  and  condensed  statement  of  the 
general  powers,  rights,  and  duties  of  part-owners  of  ships  we  shall 
endeavor  to  make. 

The  several  owners  of  ships  owned  in  shares,  are,  in  general, 
only  tenants  in  common  as  to  the  ship ;  but  they  may  be  and  of- 
ten are  copartners  as  to  the  earnings  of  the  ship  in  any  voyage 
on  which  it  is  sent,  (oa) 

A  ship  is  a  personal  chattel.  (5)  This  is  certain,  however  pe- 
culiar it  may  be,  for  the  common  law  recognizes  only  the  broad 
distinction  between  personal  chattels  and  real  estate.  And  a  ship, 
certainly,  is  not  real  estate.  But  it  is  like  it  in  some  important  re- 
spects ;  and  some  things  would  be  gained  perhaps  if  the  law  respect- 
ing tide  and  transfer  assimilated  the  ship  still  more  to  real  estate. 
Our  statutes  of  registration,  copying  the  English,  have  always  re- 

(oa)  Meiritt  v,  Walsh,  82  N.  Y.  685.  both  parties."    And  in  Lamb  v.  Burant, 

(b)  In  Taggard  v,  Loring,  16  Mass.  12  Mass.  60:  "  Occasion  for  selling  yessels 

889,  Parker,  C.  J.,  sajrs :  "  We  have  not  frequently  arises  in  the  course  of  business ; 

been  able  to  find  that  a  vessel  may  not  be  and  notwithstanding  they  are  commonly 

hired  for  a  voyage,  or  for  a  certain  time,  conyeyed  by  an  instrument  under  seal, 

without  writing.     By  the  common  law,  they  may  pass  by  deliveiy  only,  as  well  as 

the  whole  property  of  a  chattel  may  be  any  other  chattel,  so  &r  as  respects  the 

transferred  by  parol,  accompanied  by  a  property  of  the  vessel."    And  see  Oliver 

delivery.  .  .  .  Without  doubt,  then,  by  u.  Greene,  8  Mass.  188 ;  Bartlett  v.  Wal- 

the  common  law,  a  ship  may  be  hired  by  ter,  18  Mass.  187 ;  Ogle  v.  Eagle  Ins.  Co. 

a  parol  contract,  so  aa  to  be  binding  on  4  Mason,  890. 
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quired  registration  before  the  ship  becomes  entitled  to  the  privileges 
of  an  American  ship.  The  English  statutes  hare  gone  feirther,  and 
required  registration  to  make  the  transfer  valid.  And 
*  550  quite  *  recently  an  act  of  Congress  has  required  registra- 
tion of  all  transfers  by  sale,  mortgage,  or  pledge,  (c)  More- 
over, it  has  been  a  universal  opinion,  growing  out  of  a  universal 
custom,  tliat  the  law-merchant  required  that  a  transfer  of  a  ship 
should  be  made  by  a  written  document.  Out  of  all  these  things 
there  has  grown  up  an  impression  in  this  country,  that  title  to  a 
ship  could  be  made  only  through  written  documents.  But  the  law 
is  not,  we  think,  so.  ((2)  If  the  question  is  simply  who  is  the 
owner  of  the  ship,  and  not  what  <yin  the  owner  do  with  her,  and 
not  whether  the  recent  law  as  to  sales  and  mortgages  of  ships  has 
been  complied  with,  we  should  say  very  confidently  that  the  sale 
and  ownership  of  a  ship  are  regulated  by  the  rules  and  principles 
applicable  to  the  sale  of  any  other  chattel. 

Part-owners  of  a  ship  may  have  built  it  jointly,  or  may  have 
purchased  it  jointly  ;  or  one  or  another  may  have  purchased  his 
interest  from  a  former  owner  of  a  whole  or  a  part.  But  their 
rights  and  relations  are  the  same,  whether  they  arise  in  one  of 
these  ways  or  in  another,  (e) 

They  are  not  partners  ;  and  the  difference  between  the  relation 
of  partners  and  that  of  part-owners  will  be  illustrated  by  what- 
ever we  have  to  say  of  these  last.  But  although  pariowners  are 
not  necessarily  partners,  they  may  be  partners.  (^/ )    This  means, 

(<;)  See  1  Parsons  on    Shipping   and  o.  Hibbert,  8  T.  B.  406 ;  The  Sisters,  5 

Admiralty,  ch.  2,  where  the  English  and  Bob.  B.  156,  per  Lord  Stowell ;  Ex  parte 

American  Begistry  acts,  and  the  yarious  Halket,  19  Yes.  474,  per  Lord  Eldon ; 

questions  abjudicated   under   them,  are  Weston  v.  Fenniman,  1  Mason,  816,  817 ; 

considered.    And  see  Hughes  v,  Morris,  Ohl  v.  Eagle  Ins.  Co.,  4  Mason,  178 ; 

21  L.  J.  Ch.  761 ;  McCalmont  v,  Bankin,  Jacobsen,  Sea  Laws,  b.  1,  ch.  2,  pp.  17, 

8  Hare,  1,  20  L.  T.  Ch.  1 ;  Bojson  v,  Gib-  21. 

son,  4  C.  B.  121 ;  Campbell  v.  Thompson,  («)  Abbott  on  Shipping,  pt.  1,  ch.  1,  p. 

2  Hare,  140.  1,  §  1,  5th  ed. ;  Jacobeen,  Sea  Laws  (ed. 

'  (d)  Lamb  u.  Durant,  12  Mass.  64;  Tag-  1818),  pp.  86,  87;  Doddington  v.  Haltett, 

gard  V.  Loring,  16  id.  886 ;  Atkinson  v.  1  Yes.  Sr.  497 ;   KiooU  v.  Mumford,  4 

Maling,  2  T.  B.  462,  466 ;  Sutton  v.  Back,  Johns.  Ch.  622;  Mumford  v.  Nicoll,  20 

2  Taunt.  801 ;  Bizbj  v,  Whitney,  8  Pick.  Johns.  611 ;  Ex  parte  Young,  2  Yea.  ft  B. 

86 ;   Yinal  v.  Burrill,  16  id.  401 ;  Wen-  242,  248. 

dover  o.  Hagebroom,  7  Johns.  808 ;  Leon-  (/)  Patterson  o.  Chalmers,  7  B.  Moo. 

ard  V,  Huntington,  16  id.  298;  Thorn  v.  497,  506;  Doddington  v.  Hallett,  1  Yes. 

Hicks,  7  Cowen,  698.    But  see  BoUeston  Sr. ;  Mumford  v.  Nicoll,  20  Johns.  611, 
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not  only  that  a  partnership  may  own  ships,  or  a  ship,  or  a  part  of 
a  ship,  as  a  part  of  their  joint  property,  but  that  the  part- 
-owners of  a  ship,  who  own  nothing  else  in  common,  may  be  *  551 
partners  as  to  that  ship.  The  strong  probability  in  fact,  and, 
as  we  think,  the  strong,  presumption  of  the  law,  would  be  against 
such  partnership,  because  but  little  would  be  gained  by  mere  part- 
owners  of  a  ship  by  their  becoming  partners,  and  as  there  is  little 
need  of  it,  so  it  is  seldom,  if  ever  done,  (jg)  But  the  presump- 
tion might'be  overthrown  by  evidence,  provided  it  went  so  far  as 
to  show  not  merely  a  joint-ownership  resembling  that  of  partner- 
ship in  many  respects,  —  for  that  is  true  of  all  joint-ownership  of 
ships,  —  but  an  actual  and  intended  partnership.  Then,  those 
partners  have  all  the  rights  and  powers,  and  come  under  all  the 
obligations  and  liabilities,  heretofore  stated,  which  belong  to 
partners.  (K) 

A  more  common  case  is  one  where  partowners  of  a  ship  join 
in  an  adventure  or  enterprise  in  such  a  form,  or  way  and  manner, 
as  to  make  them  partners  as  to  that  adventure.  We  have  seen 
that  part-owners  of  ships  may  be  partners  as  to  her  earnings  while 
only  part-owners  as  to  the  ships.  (hK)  This  may  happen,  and 
still  leave  them  part-owners  of  the  ship  as  before,  or  the  partner- 
ship in  the  cargo  and  adventure  may  involve  and  produce  a  part- 
nership in  the  ship  also,  and  this  would  be  much  more  probable 
than  for  a  partnership  to  exist  in  the  ship  alone,  (i)  The  ques- 
tion whether  part-owners  of  ships  were  partners  under  such 
circumstances  has  arisen  in  many  cases,  and  presented  much  di£S- 


reyening  Nicoll  9.  Mamford,  4  Johns.  Ch.  Man.,  Gr.  &  S.  714 ;  Jackson  v.  Robinson, 

622 ;  Macy  v,  De  Wolf,  8  Woodb.  &  M.  8  Mason,  188. 

193 ;   Hewitt  v.  Sturdevant,  4  B.  Mon.  (A)  Holderaess  v.  Shackels,  8  B.  &  C. 

463;  Hinton  V.  Law,  10  Misso.  701 ;  Gard-  612,  618;  King  v.  Lowry,  20  Barb.  682; 

ncr  V.  Cleyeland,  9  Pick.  884.    See  Mer-  Hardy  v.  Sproule,  29  Me.  268.    And  see 

ritt  V.  Walsh,  82  N.  Y.  686.  next  page,  n.  (k), 

ig)  Patterson  v,  Chalmers,  7  B.  Mon.  '   (hh)  See  ante,  p.  * 669. 

696;  Watson  on  Part  6,  6;  Ersk.  Inst.,  (i)  Doddington  v,  Hallett,  1   Yes.  Sr 

b.  8,  tit.  8,  §  18;  2  Bell  Comm.  666,  6th  497;  Mumford  v.  Niooll,  20  Johns.  611 

ed. ;  Porter  v,  McClnre,  16  Wend.  187 ;  Macy  v.  De  Wolf,  8  Woodb.  &  M.  198 

Harding  v.  Fozcroft,  6  Greenl.  77 ;  Thorn-  Hewitt  v,  Sturdevant,  4  B.  Mon.  468 

dike  V.  De  Wolf,  6  Pick.  120 ;  French  Hinton  v.  Law,  10  Mo.  701 ;  Gardner  v 

V,  Price,  24  id.  18,   18,  19 ;    Lamb   v,  Cleveland,  9  Pick.  884.    And  see  Hehne 

Durant,  12  Mass.  66;  Knox  v.  Campbell,  v.  Smith,  7  Bing.  709;  Ex  parte  Young,  2 

1  Barr  (Pa.),  866;  Atkinson  v,  Foster,  1  Rose, 78, note; Green o.Briggs, 6 Hare, 6<)6. 
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culty ;  but  it  was  a  difficulty  rather  of  fact,  or  of  the  application 
of  known  rules  and  principles  to  the  facts,  than  as  to  the  rules 
themselves.  They  are  the  same  as  have  been  already  stated ;  and 
when,  under  these  rules*,  it  is  found  that  the  part-owners  are 
partners,  they  have  all  the  powers  as  to  selling  or  disposing  of 
the  common  property,  or  binding  each  other  in  relation  to  it,  that 

other  partners  have  over  their  partnership  stock,  {j )  But 
*  562    it  may  *  be  said,  that  circumstantial  evidence,  which  would 

suffice  to  prove  partnership  as  to  all  other  property,  might 
not  suffice  to  prove  it  as  to  ships,  for  two  reasons :  one,  that  so  many 
of  the  incidents  of  partownership  of  ships  are  quite  anal(^ous  to 
those  of  partnership;  and  the  otiier,  which  is,  indeed,  derived 
from  the  first,  that  there  is  no  necessity  of  implying  partnership  to 
satisfy  certain  purposes,  or  certain  exigencies,  or  explain  certain 
conduct  in  relation  to  ships,  which  could  only  so  be  explained  in 
relation  to  other  property.  In  other  words  we  shall  show,  as  we  go 
on,  that  mere  tenants  in  common  of  ordinary  chattels  do  not  possess 
certain  powers  and  rights,  unless  they  enter  into  partnership^  but 
that  part-owners  of  ships  do  possess  some  of  these  powers  and  rights 
(but  certainly  not  all)  while  they  remain  part-owners  only.  Or, 
to  repeat  the  same  thing  in  yet  other  words,  part-ownership  of 
ships  is  something  between  mere  tenancy  in  common  and  part- 
nership. (K) 

It  may  be  well  to  remark,  in  this  connection,  that  the  latest 
statutes  and  registrations,  and  the  practice  under  the  former  acts, 
require  the  insertion  in  the  register,  not  only  of  the  names  of  the 
part-owners,  but  of  their  respective  shares.     But  where  this  was 

(j)  Wright   V.  Hunter,  1    East,   20;  611;    The  Larch,  2  Ourtifl  C.  C.  427; 

Harding  v,  Foxcroft,  6  Greenl.  76 ;  Phil-  Sterling  v,  Hanson,  1  Cal.  478 ;  Briggs  v. 

lips  V.  Purington,  16  Me.  426 ;  Patterson  Wilkinson,  7  B.  &  C.  84 ;  Jennings  v. 

V.  Chalmers,  7  B.  Hon.  696 ;  Lamb  v.  Du-  Griffiths,  R.  &  M.  48 ;  Toung  p.  Brander, 

rant,  12  Mass.  64;  Seabrook  v.  Rose,  2  8  East,  10;  Frazer  v.  Marsh,  18  id.  288; 

Hill,  Ch.  666,  666.    And  see  cases  in  pre?  Reeve  v.  Dayis,  1  A.  &  £.  812;  Frost  v. 

vious  note.  Oliver,  22  L.  J.,  Q.  B.  868 ;  Wilson  v. 

(k)  See  Merrill  v.  Bartlett,  6  Pick.  46  ;  Pickson,  2  B.  &  Aid.  2;  Helme  v.  Smith, 

Braden  v.  Gardner,  4  id.  466 ;  Doddington  7  Bing.  716;  Williams  v,  Thomas,  6  Espi 

V.  Hallett,  1  Yes.  Sr.  497;  Ex  parte  Young,  18;  Robinson  ».  Gleadow,  2  Bing.  N.  C. 

2  Yes.  &B.  242;  Ex  parte  Harrison,  2  168;  Wedderbumv.  Wedderbnm,4Mjfaie 

Rose,  76  ;  Ex  parte  Parry,  6  Yes.  676 ;  &  C.  41 ;  Jaggers  v,  Binnings,  1  Stark. 

Nicoll  V.  Mumford,  4  Johns.  Ch.  622,  re-  64 ;  The  Jonge  Tobias,  1  C.  Rob.  Adm. 

▼ersed  in  Mumford  v.  Nicoll,  20  Johns.  829. 
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not  done,  and  there  was  no  good  evidence  as  to  the  proportion 
of  ownership,  it  was,  and  is,  the  presumption  of  law,  that  they 
own  equally;  in  this  respect,  following  the  law  of  partner- 
ship, (f) 

SECTION  II. 

OF  THB  RIGHTS  AMD    OBLIGATIONS  OF  PABT-OWNEHS  OF  SHIPS  IN  RELATION 

TO  EACH  OTHER. 

'  1.  Of  Repairs  J  Sale,  Insurance  j  and  the  like. 

*  If  persons  be  partners  in  a  ship,  or  in  any  part  of  a  ship,  *  553 
neither  of  them  can  make  any  claim  against  the  other  for 
expenses  incurred  about  their  common  property,  unless  upon  a 
complete  settlement  of  the  whole  partnership  account.  But  if  a 
part-owner  makes  repairs,  or  incurs  other  expense,  with  the  con- 
sent of  the  other  part-owners,  he  has  an  immediate  claim  against 
each  of  the  others,  for  his  share  of  the  expense,  at  law ;  (ni)  and 

(/)  Alexander  v.  Dowie,  1  H.  &  N.  162,  20  Barb.  682 ;  Coz  v,  Reid,  1  Car.  &  P. 

87  £ng.  L.  &  £q.  661;  Glover  v.  Austin,  602;  Ex  parte  Machell,  2  Yes.  &  B.  216. 

6  Pick.  221 ;    Ohl  v.  Eagle  Ins.  Co.,  4  In  Rich  v,  Coe,  Cowp.  689,  Lord  Mans- 

Mason,  172;   Gould  v.  Gould,  6  Wend,  field  said:  "  Whoever  supplies  a  ship  with 

268 ;  Honore  v,  Colmesnil,  1  J.  J.  Marsh,  necessaries  has  a  treble  security ;  1,  the 

606 ;  Farrar  v.  Beswick,  1  Moody  &  Rob.  person  of  the  master;  2,  the  specific  ship; 

627 ;  Conwell  v.  Sandidge,  6  Dana,  211 ;  8,  the  personal  security  of  the  owners. 

In  re  Blanchard,  2  B.  &  C.  244 ;  Ex  parte  whether  they  know  of  the  supply  or  not." 

Young,  2  Yes.  &  B.  242.    But  see  the  It  must  be  recollected,  however,  that  if 

Act  of  1860,  ch.  27,  §  6,  9  U.  S.  Stats,  this  observation  includes  mere  legal  own- 

at  Large,  441,  providing  fi>r  the  insertion  ers,  the  later  decisions  establish  that  they 

in  the  register  of  enrolment  of  the  part  or  are  not  liable,  unless  the  contract  is  shown 

proportion  of  the  vessel  belonging  to  each  to  be  made  with  their  express  or  implied 

owner.  authority ;  and  ftirther,  that  there  may  be 

(m)  Patterson  v.  Chalmers,  7  B.  Mon.  cases  in  which  the  master,  acting  as  agent 

696;   Sawyer  o.  Freeman,  86  Me.  642;  for  the  owners,  incurs  no  personal  liability; 

Gardner  v,  Cleveland,  9  Pick.  884;  Gowan  as,  for  instance,  where  no  credit  is  given  to 

V.  Foster,  8  B.  &  Ad.  607.    See,  also,  on  him,  or  there  is  an  express  stipulation  that 

this  question,  Briggs  v,  Wilkinson,  7  B.  &  «he  shall  not  be  personally  liable.    It  is 

C.  80,  per  Bayley,  J. ;  Reeve  v.  Davis,  1  perfectly  open  to  the  parties  to  contract,  so 

A.  ft  £.  812 ;  Jennings  t;.  Griffiths,  Ryan  as  to  confine  the  responsibility  either  to 

ft  M.  48 ;  Young  v.  Brander,  8  East,  10 ;  the  master  or  to  the  owners.    Maude  &  P. 

Westerdell  v.  Dale,  7  T.  R.  806 ;  Annett  on  Shipping,  86,  n. ;  Hoskins  v.  Slayton, 

V.  CarstairSi  8  Camp.  864 ;  Ex  parte  Bland,  Rep.  temp.  Hardw.  860;  Farmer  v.  Da- 

2  Rose,  92;  Brodie  v.  Howard,  17  C.  B.  vies,  1  T.  R.  108.    And  see  the  observar 

109,  88  £ng.  L.  ft  £q.  146 ;  Revens  v,  tions  of  Lord  Ellenborough,  C.  J.,  in  Hus- 

Lewis,  2  Paine  C.  C.  202;  King  v.  Lowry,  sey  v.  Christie,  9  East,  482.    To  obtain 
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probably  if  a  part  only  are  solvent,  they  who  are  insolvent  would 
not  be  considered  in  equity  in  determining  their  share  or  contri- 
bution, (n) 
*  654  •  What  the  rights  of  a  part-owner  are  if  he  incurs  such 
expenses  without  the  consent  of  the  other  owners,  may  not 
be  so  certain.  If  the  repairs,  or  other  expenses,  were  reasonable 
and  expedient,  and,  still  more,  if  they  were  distinctly  necessary  to 
the  use  or  to  the  existence  of  the  ship,  their  consent  might  be  im- 
plied, and  certainly  would  be,  if  it  were  possible,  (o)  But  is  there 
any  presumption  to  this  effect  which  is  absolute,  and  incapable  of 
rebuttal  ?  Thus,  if  they  had  previously  been  requested,  and  dis- 
tinctly refused  their  assent,  —  that  is,  if  the  facts  presented  pre- 
cisely this  issue,  are  the  other  part-owners  liable  for  expenses 
certainly  necessary,  but  which  they  certainly  prohibited?  The 
answer  must  be  in  the  negative.  ( jt))  Some  analogy  has  been  sup- 
posed to  exist  between  ships,  and  houses  and  mills.  The  owners 
of  these  last  were  compellable,  at  common  law,  to  contribute  for 
their  repair ;  and  a  joint-tenant,  or  tenant  in  common,  might  have 
his  writ  "  de  reparatione  facienda "  against  another,  (j)  The 
reason  of  this  is  obvious  ;  and  it  might  seem  to  be  almost  equally 
desirable  to  maintain  ships  in  good  repair,  as  houses  or  mills.  But 
the  answer  is,  we  have  no  rule  of  law  to  this  effect.    In  fact,  at 

an  acQuBtment  of  the  ship's  aooonnts,  pro-  2  Yes.  ft  B.  242 ;  Mmuford  v.  NicoU,  20 
ceedings  between  the  part-owners  may  be  Johns.  611 ;  Ex  parte  Fairy,  6  Ves.  675. 
instituted  in  a  court  of  equity.  Mof&t  v,  (o)  Westerdell  v.  Dale,  7  T.  B.  906 ; 
Farquharson,  2  Bro.  Ch.  888.  And  see  Chapman  v.  Durant,  10  Mass.  47 ;  James 
Owston  V.  Ogle,  18  East,  688.  v,  Bizby,  11  Man.  84,  86 ;  Schemerhom 
(n)  2  Tbtb.  on  Cont.  269  (5th  ed.) ;  1  v,  Loines,  7  Johns.  811 ;  Muldon  v.  Whit- 
Pars,  on  Shipping  and  Admiralty,  ch.  4,  lock,  1  Cowen,  290;  Hardy  v,  Sproule,  29 
p.  119.  But,  in  Merrill  v.  Bartlett,  6  Me.  258;  Wright  v.  Hunter,  1  East,  20; 
Pick.  46,  it  was  held,  that  where  two  per-  Baldney  v.  Ritchie,  1  Stark.  888;  Thomp- 
sons built  a  ship  together,  to  be  armed  by  son  v.  Finder,  4  Car.  &  P.  168 ;  Macy  v. 
them  in  certain  proportions,  and  one  ad-  De  Wolf,  8  Woodb.  &  M.  198, 204 ;  GaUar 
yanced  more  than  his  proportion  of  the  tin  v.  The  Pilot,  2  Wallace  C.  C.  692 ; 
expenses,  he  had  no  lien  on  the  ship  for  Soottin  v,  Stanley,  1  Dall.  129 ;  King  v. 
the  balance  due  to  him,  but  the  interest  of  Lowiy,  20  Barb.  682 ;  Patterson  v.  Chal- 
the  other  in  the  ship,  at  least  to  the  extent  mers,  7  B.  Mon.  595;  Sawyer  r.  Free- 
of  his  advances,  was  liable  to  attachment  man,  86  Me.  542. 

at  the  suit  of  other  creditors.    And  see  {p)  See  Brodie  v,  Howard,  88  Eng.  L. 

Thomdike  v.  De  Wolf,  6  Pick.  120;  Dod-  &  Eq.  146;  Hardy  v.  Sproule^  81  Me.  71; 

dington  v.  Hallett,  1  Yes.  Sr.  497 ;  Ex  parte  Davis  v,  Johnston,  4  Sim.  689;  The  Jonge 

Harrison,  2  Rose,  76;  Ex  parte  Toung,  Tobias,  1  C.  Rob.  Adm.  829. 

'  (q)  Carver  v.  Miller,  4  Mass.  659. 
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common  law,  while  any  part-owner  might  doubtless  repair  the  ship 
at  his  own  cost  he  would  have  therefor  no  claim  whatever  upon 
the  other  part-owners,  unless  he  can  found  it,  in  some  way  or 
other,  upon  their  consent  and  promise,  actual  or  constructive,  (r) 

*  Whether  he  has  such  a  claim  in  equity,  if  not  at  law,  *  566 
may  be  more  doubtful ;  but  we  know  of  no  authority  for 
saying  that  he  would  have  relief  in  that  court,  in  this  country.  We 
have  another  court  with  us,  which,  reasoning  from  the  analogy  of 
such  cases  as  a  dissent  about  employment,  and  the  like,  we  should 
say,  possesses  here,  though  probably  not  at  this  time  in  England, 
full  power  in  the  premises  ;  and  that  is  the  Court  of  Admiralty  ; 
but  that  it  would  be  open  to  a  part-owner  so  circumstanced,  and 
would  find  for  him  means  of  adequate  and  appropriate  relief,  we 
should  say,  if  at  all,  rather  from  a  general  belief  that  our  admiralty 
courts  possess  a  wide  and  very  general  jurisdiction  over  the 
rights  and  obligations  of  part-owners,  than  from  the  authority 
of  recorded  decisions.  And  if  it  be  true,  as  is  said  emphati- 
cally, in  one  case,  that  admiralty  has  no  jurisdiction  between  part- 
owners  in  cases  of  account,  and  only  in  cases  of  contract,  it  would 
seem  that  this  pourt  could  not  find  a  remedy  in  the  supposed 
case.  (0  . 

Any  part-owner  may  sell  his  interest  or  share  at  any  time, 
to  any  person,  and  on  any  terms,  at  his  own  pleasure.  (^)     But 

(r)  Brodie  v,  Howard,  88  £ng.  L.  &  to  part-owners.  I  am  of  opinion,  there- 
£q.  146 ;  Curling  v,  Robertson,  7  Macn.  &  fore,  that  ttie  only  question  here  is,  wheth- 
G.  386 ;  Mitcheson  v.  Oliver,  19  Jur.  901 ;  er,  in  point  of  fact,  that  presumption  of 
Hardy  v.  Sproule,  81  Me.  71 ;  Benson  v,  liability,  which  would  have  arisen  as  part- 
Thompson,  27  id.  470.  The  distinctions  owner,  is  rebutted  by  the  circumstances ; 
are  well  stated  by  Williams,  J.,  in  Brodie  and  I  think  that  there  is  here  ample  evi- 
V,  Howard.  "  Fart-owners  of  a  ship  are  dence  to  rebut  such  presumption,  and  that 
not  in  the  situation  of  partners.  To  this  there  is  nothing  in  point  of  law  or  of  ikct 
extent  they  resemble  partners,  namely,  to  make  this  defendant  liable.  He  might 
that  they  are  all  liable  for  repairs  and  such  have  so  conducted  himself  by  previous 
other  necessary  expenses  for  the  ship  which  dealings  with  the  plaintiff  as  to  have  made 
may  be  presumed  to  have  been  incurred  himself  liable  in  the  present  action,  but 
with  their  assent ;  but  they  differ  from  there  is  no  evidence  of  any  such  dealings, 
partners  in  this  respect,  that  the  authority  and  there  is  nothing  here  to  show  that 
of  one  part-owner  to  pledge  the  credit  of  he  ever  held  out  Lewis  (the  other  part- 
the  other  does  not  exist,  as  in  the  case  of  owner)  as  his  agent." 
partners,  unless  such  authority  has  been  (s)  The  Steamboat  Orleans  i;.  Phoebus, 
determined  only  by  express  dissent,  com-  11  Pet.  175.  And  see  post,  p.  *  661,  n.  (u). 
municated  to  third  parties.  There  is  no  (0  MoUoy,  De  Jur.  Mar.  222 ;  1  Pars, 
authority  that  any  such  law  is  applicable  on  Shipping  and  Admiralty,  92.    And  see 
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while  he  has  such  plenary  power  over  his  own  share  he  has  none 
whatever  over  the  shares  of  other  owners,  and  can  sell  them  only 
when  he  has  an  authority  which  would  justify  his  selling  any  chat> 

tel  interest  of  another  party,  (u) 
*  556       *  It  has,  indeed,  been  doubted  whether,  even  in  case  of 

partnership  between  part-owners,  either  of  them  has,  in  this 
country,  the  right  of  sale  of  the  whole  ship,  (v)  But  the  doubt 
must  rest  only  on  the  necessity  of  registered  title ;  that  is,  on  the 
same  ground  which  prevents  a  partner  from  making  a  valid  con- 
veyance of  laud  held  by  his  firm,  if  the  legal  title  is  not  wholly  in 
him.  But  as  we  doubt  whether  a  sale  of  a  ship  may  not  be  made 
like  that  of  any  chattel,  so  do  we  whether  there  exists  this  restraint 
upon  the  power  of  sale  of  a  partner  as  to  the  joint  property  in  a 
ship,  (w) 

If  a  partowner  did  sell  the  whole  ship,  it  seems  that  the  other 
part-owners  might  look  on  this  as  the  constructive  destruction  of 
the  ship,  and  so  bring  trover  against  the  seller,  as  any  tenant  in 
common  may  against  his  cotenant  for  the  destruction  of  the  chat- 
tel, (x)  On  the  same  ground,  the  other  owners  may  have  trover 
against  the  purchaser  of  a  ship,  if  he  also  sells  it.  (y')    But,  at 

Oviatt  V.  Sage,  7  Conn.  96.    As  to  the  Curtis  v.  Peny,  6  Yes.  789 ;  Battersbj  o. 

liability  of  tlie  assignee  of  the  share  of  a  Smyth,  8  Madd.  110;  Thompson  v.  Leake, 

partowner,  see  Douglas  v,  Russell,  4  Sim.  1  id.  89 ;  The  Frances,  2  Dods.  428. 

688.                                               *  (w)    Lamb  v.  Durant,   12   Mass.  64; 

(ii)  Weld  v.  Oliyer,  21  Pick.  669;  White  Wright  o.  Hunter,  1  Bast,  20. 
V,  Osbom,  21  Wend.  72;  Hyde  v.  Stone,  (x)  Chesley  v.  Thompson,  8  N.  H.  9; 
9  Cowen,  280,  7  Wend.  864;  Oviatt  u.  Herrin  v,  Eaton,  18  Afaine,  198;  Maddox 
Sage,  7  Conn.  96;  Wilson  v.  Reed,  8  v,  Goddard,  16  id.  218;  Anders  v.  Mere- 
Johns.  176;  Thompson  v.  Cook,  2  South-  dith,  4.  Dey.  &  B.  199;  Bamadiston  v. 
ard,  680;  Farr  v.  Smith,  9  Wend.  888 ;  Chapman,  4  East,  121 ;  Gilbert  v.  DickeR- 
Barton  t;.  Williams,  6  B.  &  Aid.  896 ;  Far-  son,  7  Wend.  460. 
rar  v.  Beswick,  1  M.  &  W.  682,  per  Parke,  (y)  Weld  v,  Oliyer,  21  Pick.  669;  White 
B. ;  Mayhew  t;.  Herrick,  7  C.  B.  229.  v,  Osbom,  21  Wend.  72 ;  Hyde  p.  Stone,  9 

{v)  Where  the  members  of  a  trading  Cowen,280, 7  Wend.  864;  Wilson  o.  Beed, 
partnership  are  interested  in  a  ship,  the  8  Johns.  176;  Thompson  v.  Cook,  2  South- 
names  of  all  the  partners  should  appear  on  ard,  688 ;  Farr  v.  Smith,  9  Wend.  888. 
the  ship's  register ;  and  a  ship  belonging  See,  farther  on  this  question,  Barton  v. 
to  a  partnership  haying  been  registered  as  Williams,  6  B.  &  Aid.  896 ;  Farrar  v.  Bes- 
belonging  to  two  partners  carrying  on  wick,  1  M.  &  W.  688,  per  Parke,  B. ; 
trade  under  a  particular  firm,  it  was  hdd,  Heath  o.  Hubbard,  4  East,  110 ;  Biayhew 
that  a  third  partner,  who  formed  one  ot  v.  Herrick,,  7  0.  B.  229 ;  Bamadiston  v. 
the  firm,  but  whose  name  was  not  on  the  Chapman,  C.  B.  1  Geo.  1,  before  King, 
regiBter,  had  no  interest  in  the  ship.  C.  J.,  cited  4  East,  121 ;  Grayes  v.  Sawcer, 
Shiter  V.  Willis,  1  Beay.  861.    See,  also,  1  Leyinz,  29,  T.  Raym.  16. 
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oommou  law,  no  part-owner  can  wrest  the  possession  of  the  ship 
from  the  hands  of  another,  or  have  trover  or  replevin,  (2)  and  for 
all  purposes  of  this  kind  he  must  go  into  admiralty,  as  we  shall 
see  when  speaking  of  the  employment  of  the  ship. 

As  a  part-owner  caimot  sell  the  whole  ship,  so  neither  can  he 
transfer  the  property  in  the  whole  by  way  of  mortgage  or 
*  pledge,  (a)  But,  if  we  are  right  in  supposing  that  a  valid  *  657 
sale  of  a  ship  may  be  made  informally,  as  by  oral  bargain 
and  delivery,  it  would  follow  that  a  sale  or  mortgage  made  in  this 
way  without  consent  of  the  other  owners,  and  therefore  void  as  to 
their  interests,  might  be  informally  ratified  by  them,  and  would  be 
made  entirely  eflFectual  by  any  words  or  conduct  of  theirs  which 
amounted  to  ratification.  (()  The  recent  statute  of  the  United 
States  regulating  transfers  of  ships  by  sale  or  mortgage,  would, 
however,  apply  to  this. 

A  part-owner  cannot  recover  damages  against  another,  for  fraud- 
ulently and  deceitfully  sending  a  ship  on  a  foreign  voyage  and  there- 
by causing  her  loss ;  nor  has  he  a  remedy  (c)  for  this  even  in 
equity.  Nor  for  careless  and  negligent  mismanagement,  whereby 
the  ship  was  destroyed  by  fire.  (({) 

It  is  now  quite  well  settled,  that  a  part-owner  has  no  authority 
to  insure  the  interests  of  the  other  part-owners,  for  them,  with- 
out their  authority.  And  this  is  true  *even  if  he  be  ship's  hus- 
band, («)  (of  whose  general  powers  and  duties  we  shall  speak 
hereafter).  And  by  the  law  of  agency  in  reference  to  contracts  of 
insurance,  this  authority,  if  not  absolutely,  express,  must  be  very 
nearly  so.  It  is  true,  that  an  authority  to  insure  may  be  inferred 
from  circumstances ;    but  they  must  be  very  strong.  (/)     And 

(z)  Fennings  v.  Ld.  GrenviUe,  1  Taunt  274;  Oyiatt  v.  Sage,  7  CJonn.  96;  Putiiam 

241 ;  SeldoD  t;.  Hickock,  2  Caines,  166 ;  v.  Wise,  1  HUl,  284. 

Heath  v.  Hubbard,  4  East,  110;  Mayhew  (c)  Graves  17.  Sawcer,  T.  Bajm.  15,  1 

o.  Herrick,  7  C.  B.  22^;   Mersereau  v,  Keb.  88,  1  Ley.  29;  Strelly  v,  WiuBon,  1 

Norton,  16  Johns.  179 ;  Hyde  v.  Stone,  9  Vem.  297,  Skin.  280.    See  Horn  v.  GU- 

Cowen,  280 ;  Hurd  v.  Darling,  14  Vt.  214 ;  pin,  Amb.  266. 

Wetherell  v.  Spencer,  8  Gibbs  (Mich.),  (d)  Moody  v.  Buck,  1  Sandf.  804. . 

128 ;  Farr  v.  Smith,  9  Wend.  888 ;  Barnes  \e)  See  post,  p.  *  670,  n.  (d).    And  see 

V.  Bartlett,  16  Pick.  71.  Peoria  M.  &  F.  Ins.  Co.  t;.  HaU,  12  Mich.  202. 

(a)  But  a  partner  may  do  so.    Patch  v.  (f)  See  Hagedom  1;.  Oliverson,  2  Maule 
Wheatland,  8  AUen,  102.  &  S.  486 ;  Houth  v.  Thompson,  18  East, 

(b)  Hagedom  v.  Oliverson,  2  Maule  &  274 ;  Hooper  t;.  Lusby,  4  Camp.  66 ;  Rob- 
S.  486;   Bouth  v.  Thompson,  18  East,  mson  v.  Gleadow,  2  Bing.  N.  C.  166. 

87 
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there  is  no  reason  that  we  are  aware  of,  for  holding  that  the  au- 
thority, may  be  less  fully  and  distinctly  made  out  in  the  case  of  a 
part-owner,  than  in  that  of  a  mere  stranger.  The  relation  between 
part^wners,  affords  for  such  authority  only  a  very  slight  founda- 
tion, and  would  assist  but  little  in  the  circumstantial  proof  of  that 
authority. 

As  a  part-owner  may  sell  or  transfer  his  whole  interest,  at  his 
own  pleasure,  so  it  may  be  taken  from  him  by  a  creditor,  and 

passes  by  death  or  by  bankruptcy  to  his  representatives. 
*  558    And  in  *  either  of  these  ways,  or  by  the  destruction  of  the 

ship,  the  relation  of  part-ownership  is  dissolved.  There 
may  remain,  however,  in  the  managing  owner  or  owners,  some- 
what of  the  same  power  and  duty  of  winding  up  the  concern, 
which  belongs  to  the  survivors  or  solvent  partners  of  a  partner- 
ship. O) 

2.  Of  the  Employment  of  the  Ship. 

The  law  on  this  subject  has  advanced  somewhat  farther  than  it 
has  in  relation  to  repairs.  The  reasons  are  the  same,  and  seem 
to  be  equally  strong ;  and  it  may  be  thought  that  they  will  reach 
in  reference  to  repairs,  the  same  result  to  which  they  have  arrived 
in  reference  to  the  employment  of  the  ship  ;  but  they  have  not 

yet. 

If  partowners  agree,  they  may  make  what  use  of  the  ship  they 
will,  or  no  use  at  all.  The  law  does  not  interfere  with  them 
in  the  slightest  degree.  But  if  they  differ,  either  because  a  part 
wish  one  use  and  others  another,  or  because  some  wish  to  employ 
her,  and  others  to  let  her  rest,  the  law  now  interferes  and  deter- 
mines what  shall  be  done  with  her. 

Courts  of  common  law  cannot  do  this ;  (A)  and  it  is  now  settled 
we  suppose  in  England,  as  well  as  in  this  country,  that  courts 
of  equity  either  cannot  or  will  not.  (t)    The  question,  therefore, 

{g)  As  to  the  rules  of  the  maritime  law,  other  owners  might  sne  him  at  law  on 

see  M0II07,  B.  2f  c.  1,  §  8,  Maude  &  P.  on  thia  covenant.    Owston  v.  Ogle,  18  Bast, 

Shipp.  46.  588. 

(A)  Where,  hpwever,  one  of  the  part-       (1)  See,  as  to  the  jurisdiction  of  equity 

owners,  who  acted  as  ship's  husband  cove-  in  case  of  partowners,  Crapster  v.  Griffith, 

nanted  with  the  others  to  make  out  the  2  Bland,  6;  Milburn  v.  Guyther,  8  GUI, 

ship's  accounts,  and  djvide  the  profits  after  92;  Brenan  v.  Preston,  2  De  Gex,  M.  4 

the  ship's  return,  it  was  hdd,  that  the  G.  818;  10  Hare,  881;  Hakj  v.  Goodsoo, 
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mast  come  before  courts  of  admiralty.  They  have  mach  power  in 
England,  in  the  premises.  (/)  In  this  country  they  have  far 
*  more.  (Jc)  And  since  the  recent  decision  of  the  Supreme  *  559 
Court  of  the  United  States  has  extended  admiralty  jurisdio-  • 
tion  over  all  *our  interior  waters,  (l)  it  may  be  believed  that  its 
prompt,  equitable,  and  always  adequate  remedies  will  be  sought  in 
nearly  all  the  questions  which  arise  under  the  law  of  shipping. 
We  cannot  give  here  even  an  outline  of  the  principles  or  practice 
of  this  jurisdiction.  But,  in  reference  to  our  immediate  topic, 
remark,  at  the  outset,  that  the  court  always  asks  what  the  majority 
desire,  (m)  It  might  even  seem,  from  the  English  authorities,  that 
whatever  the  majority  agree  in  desiring,  that  the  courts  of  admi- 
ralty will  do,  only  protecting  the  interests  of  the  minority,  (n)  But 
even  there  the  rule  would  require  some  qualification.  The  founda- 
tion of  the  whole  jurisdiction  in  relation  to  the  employment  of  the 
ship,  is  that  public  policy  requires  the  use  of  the  ship  rather  than 
that  she  should  decay  at  the  wharf.  Hence,  if  all  the  owners  agree 
to  use  her  in  any  way,  the  law  never  interferes ;  and  if  a  majority 
agree  to  use  her  in  any  way,  the  court  would  permit  that  use,  only 
requiring  that  they  should  give  to  the  minority  adequate  security 
for  the  return  of  the  ship.    This  is,  undoubtedly,  the  general  rule 

2  Merir.  77;  Christie  v,  Craig,  id.  187;  stipulation  taken  in  a  case  between  pait- 

Casteliii;.  Cook,7  Hare,89.    The  jurisdio-  owners."    But  see  The  Sisters,  4  Bob. 

tion  of  the  court  of  chancery  is  undoubted  275 ;  The  New  Diaper,  id.  287 ;  The  Ez- 

wherever  there  is  an  express  agreement  as  periment,  2  Dodson,  88 ;   The  John,  oi 

to  the  employment  of  the  ship.    Darby  v.  London,  1  Hagg.  842;  The  Pitt,  id.  240; 

Baines,  9  ELare,  869.    See,  also,  Brenan  v.  The  Margaret,  2  id.  276,  277. 

Preston,  2  De  Gez,  M.  &  G.  818 ;  Adams'  {k)  See  The  Vinoennes,  decided  by  Mr. 

Eq.  526,  n.,  as  to  the  restraining  powers  Justice  Ware,  in  1851,  dted  2  Pars,  on 

of  courts  of  equity  where  there  is  diffl-  Cont.  (5th  ed.)  267,  and  2  Pars,  on  Ship- 

culty  in  the  relief  in  admiralty.    Equity  ping  &  Admiralty,  848,  426 ;    Davis  v. 

has  jurisdiction  in  matters  of  account  be-  Brig  Seneca,  18  Am.  Jur.  486,  Qilpin,  10; 

tween  the  part-owners  of  a  ship.    Moffiit  Skrine  v.  Sloop  Hope,  Bee,  2. 

V.  Farquharson,  2  Brown,  Ch.  888 ;  Good  (/)  Steamboat  Orleans  v,  Phosbua,  11 

o.  Blewitti  18  Yes.  897.  Pet.  175. 

(j)  Maude  &  P.  on  Shipp.  47 ;  MoUoy,  (m)  The  John,  of  London,  1  Hagg.  842, 

B.  2,  c.  1,  §  2;  Beawes,  107;  In  rt  Blan-  846;  The  Pitt,  id.  240;  /n re Blanshard,  2 

shard,  2  B.  &  C.  248.     But  see    The  B.  &  C.  248;  The  Apollo,  1  Hagg.  806; 

Apollo,  1  Hagg.  806,  in  which  Lord  Stow-  Haly  v.  Goodson,  2  Merir  77 ;  Willings  p. 

ell  said  :    that  "  a  copartner  in  a  ship  Blight,  2  Pet  Adm.  288 ;  Steamboat  Or- 

oould  not  originate  in  the  court  of  ad-  leans  v,  Phisbus,  11  Pet.  S.  C.  175. 

miralty  a  suit  for  accounts;   nor  will  it  (n)  Adams'  Eq.  526;  Card  v.  Hope»  2 

hang  jurisdiction  on  such  accounts  upon  a  B.  &  C.  661. 
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both  in  England  and  here,  (o)  But  if  it  were  nnderstood  to 
*  560    be  a  *  universal  and  peremptory  rule,  it  might  give  rise  to 

much  oppression.  Suppose  ti  majority  wished  not  to  em- 
ploy the  ship  at  all :  if  the  court  would  then  permit  the  minority  to 
direct  the  employment,  they  giving  security,  might  hot  the  major- 
ity accomplish  their  purpose  by  agreeing  upon  some  preposterous 
and  wasteful  voyage,  such  that  the  minority,  if  obliged  to  choose 
between  that  voyage  and  none,  would  prefer  none  ?  Or,  we  may 
suppose  an  actual  majority,  or  one  large  owner  who,  by  nominally 
transferring  small  interests,  had  made  an  apparent  majority,  desir- 
ing a  voyage  unprofitable  or  dangerous  to  the  ship,  either  from 
mere  folly  or  for  some  collateral  advanti^ :  here  the  court  would 
not  regard  the  wishes  of  a  majority.  Practically,  the  rule  in  our 
courts  may  be  said  to  be,  that  they  will  direct  such  employment  of 
every  ship  as  shall  seem  to  be  most  advantageous  for  all  concerned 
being,  in  all  cases,  greatly  influenced  by  the  wishes  of  a  majority, 
but  not  absolutely  bound  by  them. 

They  who  prevail,  and  thus  get  control  of  the.  ship,  must  give 
security  to  those  who  are  defeated ;  and  this  security  might  be 
given  either  for  the  share  of  the  profits  of  the  voyage  contemplated 
which  would  have  come  to  the  defeated  owners  if  they  had  entered 
into  the  voyage,  or  for  some  compensation  for  the  use  of  the 
vessel  by  the  prevailing  owners.  But  a  recent  decision  would 
seem  to  limit  the  action  of  the  court  to  requiring  of  the  majority 
who  take  possession  of  the  ship,  security  for  her  safe  rettirn,  with 
no  compensation  to  the  other  owners  for  the  use  of  the  ship.  (9) 
She  is  virtually  insured  for  the  minority,  by  the  security  given  for 
her  safe  return.  We  know  no  case  in  which  the  security  required 
extends  expressly  to  repairs;  but  perhaps  this  also  is  included,  to 

(o)  See  last  note.    And  see  Gould  v.  and  crew  of  the  ship,  and  the  dissentient 

Stanton,  16  Conn.  12;  Willings  v.  Blight,  ownets  bear  no  part  of  the  expense,  and 

2  Pet.  Adm.  288 ;  The  Marengo,  Sprague,  are  entitled  to  no  part  of  the  profit  of  the 

606;   The  Apollo,  1  Hagg.  306;  Fox  v.  voyage  to  which  they  have  disagreed. 

The  Lodemia,  Ciabbe,  271;  The  Steam-  Goold  v,  Stanton,  16  Conn.  12;  DaTis  v. 

boat  Orleans  v.  Phoobus,  11  Pet.  176;  In  re  Johnson,  4  Sim.  689;  The  Apollo,  1  Hagg. 

Blanshard,2B.ftC.244,248,249;  StreUy  806;  Card  v.  Hope,  2  B.  ft  C.  661,  676. 

V.  Winson,  1  Yem.  297 ;  Anonymous,  2  (9)  The  case  of  The  Marengo,  1  Amer. 

Gas.  Ch.  86 ;  Buddington  v.  Stewart,  14  Law  Review,  p.  88,  decided  by  Judge 

Conn.  404 ;  Haly  v.  Goodson,  2  Merir.  77.  Lowell,  Dist.  Court  U.  S.  for  Massachu- 

The  nugority  in  such  case  control  the  ap-  setts,  April,  1866. 
pointment  and  dismissal  of  the  offloen 
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some  extent,  in  her  %cfe  return ;  and  if  circumstances  distinctly 
called  for  specific  security  on  this  point,  the  court  might,  perhaps, 
require  it.  (r) 

If  there  is  no  minority,  the  English  admiralty  would  not  select 
from  the  two  antagonist  desires  that  which  is  thought  the 
best.  («)  *  And  it  seems  now  to  be  settled,  that  they  would  *  561 
not  decree  a  sale,  (t)  In  this  country,  the  decided  weight 
of  authority,  and,  as  we  think,  of  reason,  is  in  favor  of  the  power 
of  admiralty  to  decree  a  sale,  {u)  ,  We  have  no  doubt  that  the 
court  would  do  this,  rather  than  have  the  vessel  lost  by  disuse ; 
and  in  most  cases,  perhaps  in  all,  they  would  do  this  rather  than 
select  between  two  proposed  courses,  neitiier  of  which  was  desired 
by  a  majority.  But  if  the  majority  would  make  no  use  of  the  ship, 
and  the  minority  a  reasonable  use,  it  seems  that  the  minority  may 
have  the  ship,  giving  bonds,  &c.,  as  before,  (y) 

(r)  See,  for  the  general  prmciplee  which  exercising  such  4n  anthorityi  and  no  other 

have  regulated  the  action  of  admiralty  on  court  has  assumed  it.    On  the  contrary, 

this  subjeqt,  2  Pars,  on  Shipping  &  Ad-  the  courts  of  common  law  and  of  chancery 

mind^,  ch.    7,  sect.  1,   and  the  cases  have  declined  to  interfere  between  joint 

cited  in  the  notes  on  the  next  page.  tenants  in  respect  to  the  possession  of  their 

(s)  See  The  New  Draper,  4  Bob.  Adm.  ship." 

287  ;    The  Egyptienne,  1   Hagg.  Adm.  (u)  Brooks  &  Davis  v.  The  Seneca,  18 

846 ;  The  Elizabeth  and  Jane,  1  W.  Bob.  Am.  Jnr.  486,  490,  per  Mr.  Justice  Wash- 

278;  The  Valiant,  id.  64,  67 ;  The  Wind:;  ington,  reversing   8.  c,  Gilpin   B.  10; 

sor  Castle,  1  Notes  of  Cases,  118.    See  Skrine  v.  The  Sloop  Hope,  Bee's  Adm.  B. 

Adams'  £q.  626;    Smith's   Merc.  Law,  2 ;  WiUings  v.  Blight,  Pet.  Adm.  B.  288 ; 

174 ;  Davis  v.  Johnston,  4  Sim.  689.  Tunno  v.  The  Betsina,  6  Am.  L.  Beg. 

(t)  Adams'  £q.  626 ;  Onston  v.  Hebden,  406 ;    Steamboat  Orleans  v.  Phoebus,  11 

1  WUs.  101 ;  The  Apollo,  1  Hagg.  806 ;  Pet  188 ;  Adams'  £q.  626,  n.  2 ;  Maude 

The  Margaret,  2  id.  276,  per  Sir  C.  Bob-  &  P.  on  Shipp.  48,  n. ;   8  Kent's  Comm. 

inson  :  "  The  biw  of  some  countries  has  211,  218  (9th  ed.) ;  Abbott  on  Shipp.  (6th 

gone  so  far  as  to  endeavor  to  compromise  Am.  ed.)  104,  n. 

all  interests,  by  compelling,  in  cases  of  dis-  (v)  Steamboat  Orleans  t;.  Phoebus,  11 

agreement,  a  sale,  either  of  the  shares  of  Pet  176,  per  Story,  J. :  "  The  majority  of 

the  minority  or  of  the  whole  ship,  at  the  the  owners  have  a  right  to  employ  the 

application  of  a  minority  of  the  owners,  ship  in  such  voyages  as  they  may  please, 

and  sometimes  even  of  a  moiety  of  inter-  giving  a  stipulation  to  the  dissenting  own- 

ests.    Such  attempts  appear  to  have  been  era  for  the  safe  return  of  the  ship,  if  the 

made  also  in  this  country ;  but  the  justice  latter,  upon  a  proper  libel  filed  in  the  ad- 

of  such  a  proceeding  may  be  questionable,  mindty,  require  It    And  the  minority  of 

Disagreements  may  be  fomented  by  it,  or  the  owners  may  employ  the  ship  in  the 

a  forced  sale,  at  particular  times,  may  be  like  manner,  if  the  minority  decline  to 

disadvantageous  or  ruinous  to  the  minor-  employ  ber  at  all.   So  the  law  is  laid  down 

ity.    The  law  of  England  has  accordingly  in  Lord  Tenterden's  excellent  treatise  on 

restrained  the  Court  of  Admiralty  ftom  shipping."    Abbott'  on  Shipp.,  part  1,  c. 
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Quite  frequentljin  this  country, — much  more  so  than  in  England, 
—  the  master  of  a  ship  is  a  part-owner.     And  this  circumstance 

affects  somewhat  the  otherwise  unqualified  power  of  the 
*  562    owners,  *  to  appoint,  displace,  or  direct  the  persons  employed 

by  them.  If  all  the  owners  agree  in  tliis,  nodiing  limits 
their  power.  If  they  do  not  agree,  a  majority  have  great  power, 
but  would  not  be  permitted  to  oppress  a  minority.  If  this  minor- 
ity consisted  of  the  master,  whom  all  the  other  owners  wished  to  dis- 
place, he  would  have  a  hearing  in  court,  and  the  other  owners  must 
show  some  reason  for  displacing  him.  We  should  suppose  that  if 
there  were  two  equal  owners,  and  one  were  master,  he  might  be  dis- 
placed at  the  suit  of  the  other  in  admiralty,  or  a  sale  ordered,  but 
only  when  reasons  were  offered  of  sufficient,  that  is,  in  such  a 
case,  of  very  great  strength  and  importance,  (to') 

It  has  been  said  that  part-owners,  being  tenants  in  common, 
cannot  sue  each  other  for  injury  or  loss  to  the  common  property 
by  negligence,  unless  this  injury  amounts  to  destruction,  (x)  We 
doubt,  however,  whether  an  admiralty  court  would  always  apply 
this  technical  rule.  It  does  not  seem  consonant  with  the  principles 
of  the  law-merchant ;  nor  could  it  be  derived  from  the  Roman  civil 
law ;  and  these  are  the  two  principal  sources  of  admiralty  juris- 
prudence. (^)  If  a  part-owner  detains  a  ship  and  prevents  a 
voyage  toward  which  the  other  owners  have  contributed  expenses 

8,  §  4  to  §  7 ;  8  KeDt  Comm.  211,  n ;  Maude  In  the  case  of  a  master  and  part-owner, 

&  P.  on  Shipp.  47,  n ;  2  Parsons  on  Ship-  something  more  is  required  before  the 

ping  &  Admiralty,  242,  248.    If  the  inter-  court  will  proceed  to  dispossess  a  person 

ests  of  the  owners  be  equal,  and  they  difier  who  is  also  a  proprietor  in  the  vessel,  and 

about  the  employment  of  the  ship,  —  one-  whose  possession,  therefore,  the  common 

half  being  in  favor  of  employing  her,  and  law  is  upon  general  principles  inclined  to 

the  other  half  opposed  to  it, — the  willing  maintain.     It  is  not,  howerer,  by  any 

owners  may,  upon  giving  the  usual  secu-  means  unprecedented  for  this  court  to  pro- 

rity,  have  the  ship  delivered  to  them  for  ceed  eren  to  that  extent ;  but  then  some 

employment.    Davis  t;.  The  Brig  Seneca,  special  reason  is  commonly  stated  to  induce 

18  Am.  Jur.  486,  490.  the  court  to  interpose."    In  the  case  of  a 

(to)  See  the  New  Draper,  4  Kob.  Adm.  foreign  ship,  as  a  general  thing,  the  court 

290;  The  See  Renter,  1  Dods.  22.    In  will  not  interfere,  on  application  of  the 

The  New  Draper,  Sir  William  Scott  said :  part-owners,  to  dispossess  a  captain  who  is 

''The  dispossession  of  a  master  is  in  its  also  an  owner.    TheJohanandSlegmund, 

nature  n6t  an  uncommon  proceeding ;  all  Edw.  Adm.  242. 

that  the  court  requires  in  cases  where  the  (x)  See  Graves  v.  Sawcer,  T.  Raym.  15 

master  is  not  an  owner,  is,  that  the  migor-  Ler.  29, 1  Keble,  88. 

ity  of  the  proprietors  should  declare  their  {y)  1  Domat's  Civil  Law,  by  Strahan, 

disinclination  to  continue  him  in  possession.  §  1489  (Cushing's  ed.),  p.  584. 
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without  notice  of  dissent  from  him,  he  is  liable  to  them  for  his 
share.  Even  if  he  dissents,  but  does  not  distinctly  object,  and 
the  voyage  being  undertaken  the  ship  is  lost,  it  has  been  said  that 
he  is  still  liable  in  equity.  But  not  so  if  he  expressly  dissent  and 
object,  (z) 

*It  is  certain  that  part-owners  of  ships  are  held  to  strict    *563 
honesty  in  their  mutual  dealings.    Each  must  account  for 
any  profits  received,  and  would  be  allowed  in  his  account  no  credit 
for  charges  or  expenses  which  were  not  reasonably  necessary  and 
free  from  all  suspicion  of  ill  faith. 

Z.   Of  the  Lien  of  Part-owners  of  Ships. 

.This  is  one  of  the  questions  upon  which  the  authorities  are  in 
irreconcilable  conflict.  It  seems  to  be  very  generally  agreed  that 
a  part-owner  who  is  in  advance  to  the  ship  or  cargo  on  a  certain 
voyage  or  adventure,  has  a  lien  on  the  ship  or  cargo  or  proceeds 
for  that  specific  balance,  (a)  So  if  partowners  agree  to  fit  out 
and  load  a  vessel  jointly  for  a  certain  voyage,  and  one  of  them  be- 
comes bankrupt  and  fails  to  advance  his  share  of  the  expense,  it 
seems  that  this  case  will  be  settled  on  the  principles  of  partner- 
ship. That  is,  the  solvent  part-owners  will  settle  and  wind  up  the 
adventure,  charging  the  bankrupt  with  his  «hare  of  tlie  advance 
and  expense,  and  paying  to  the  assignees  only  the  final  balance 
due  him.  (()  But  tliis  might  be  required  by  the  common  princi- 
ples of  bankruptcy,  which  are  liberal  in  the  allowance  of  set-ofi*. 
The  true  question  is,  whether  a  part-owner  has  a  lien  on  the  ship 
or  its  proceeds  for  any  geneml  balance  due  from  the  other  own- 
ers.    So  far  as  this  balance  arises  from  accounts  or  transactions 

{z)  Anonymoufl,  Skinner,  280 ;  Strelly  made,  and  without  which  that  adyenture 

V.  Winson,  1  Vera.  297 ;  Horn  v,  Gilpin,  could  not  have  been  undertaken ;  and  it 

Amb.  265 ;  Davis  v,  Johnston,  4  Sim.  589.  would  seem  that  the  circumstance  that 

(a)  Holderness  v.  Shackles,  8  B.  &  C.  such  repairs  are  not  exhausted  in  the  ad- 

612 ;  Gould  v.  Stanton,  16  Conn.  12,  28 ;  venture,  does  not  create  any  exception  to 

Macy  V,  De  Wol^  8  Woodb.  &  M.  198,  the  rule.    Green  v,  Briggs,  6  Hare,  895. 

210 ;  Doddington  v.  Hallett,  1  Ves.  Sr.  (6)  Holderness  v.  Shackles,  8  B.  &  0. 

497;  Mumford  v.  Nicoll,  20  Johiis.  611,  612;  Pearson  v.  Skelton,  1  Tyrwh.  &  G. 

625 ;  Hewitt  v,  Sturdevant,  4  B.  Mon.  458,  848, 1  M.  &  W.  604 ;   Green  v.  Briggs,  6 

466 ;  Gardner  v.  Cleveland,  9  Pick.  884.  Hare,  895.    See,  also,  Ex  parte  Young,  2 

The  same  rule  applies  to  the  expenses  of  Rose,  78,  n.,  2  Ves.  &  B.  242 ;  Ex  parte 

repairs  to  the  hull  of  the  ship,  where  such  Harrison,  2  Rose,  76 ;  Ex  parte  Gribble,  8 

repairs  are  done  with  a  view  to  the  partio-  Deac.  &  Ch.  889 ;  Sims  v.  Bond,  6  B.  & 

ular  adventure  in  which  the  earnings  are  Ad.  889. 
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entirely  independent  of  the  ship,  he  has  not.  (c)  Nor  has 
*  564    he  for  *  a  balance  arising  from  charges  for  the  ship  itself  in 

former  voyages,  unless  part-ownership  be  deemed  in  this 
respect  a  kind  of  partnership.  ((2)  We  have  high  authority  for  this 
view.  Hardwicke,  sitting  in  equity,  held  it.  (e)  Afterwards  it 
seemed  to  be  doubted  and  perhaps  overthrown  in  England.  (/) 
Story  inclined  to  it  here,  and  there  is  much  in  the  nature  of  the 
case  and  in  the  principles  of  the  law-merchant  which  would  lead  to 
this  conclusion,  (jg)  But  we  apprehend  the  law  is  not  quite  so. 
If  an  solvent  part-owner  has  the  proceeds  of  the  ship  in  his  hands, 
he  may  certainly  deduct  from  them  whatever  is  due  to  him  from  a 
bankrupt  part-owner.  But  if  the  question  be  whether  he  could 
charge  that  bankrupt's  share  in  the  ship,  with  his  whole  claim 
against  him  on  the  ground  of  a  lien  on  their  common  property,  we 
think  the  answer  must  be  in  the  negative.  (A)  In  this  country  one 
of  two  part-owners  who  built  and  owned  a  ship  together,  has  been 
denied  his  lien  on  the  ship  for  his  advances  towards  her  cost,  (i) 

SECTION  III. 

OF  THE  RIGHTS  AND    OBLIGATIONS    OF    PART-OWNEBS    OF    SHIPS  AS  TO  THISI> 

PARTIES. 

1.   Of  the  Power  of  a  Part-^mner  to  Represent  the  Owners. 

This  is  not  the  same  with  that  of  partners,  but  is  not  without 
some  resemblance  thereto.    A  partner,  as  we  have  seen,  has  a 

(c)  Merrill  v,  Bartlett,  6  Pick.  46  ;  Bra-  eon,  2  Rose,  76 ;  Green  v.  Briggs,  6  Hare, 
den  V,  Gkurdner,  4  Pick.  466 ;  Doddington  896.  See,  also,  Buxton  v.  Snee,  1  Yea. 
V.  Hallett,  1  Vee.  Sr.  497 ;  J?x  parte  Young,  Sr.  164;  Brent  v.  Hay,  Belfs  Snpp.  to 
2  Yes.  &  B.  242;   Ex  parte  Harrison,  2  Yes.  Sr.  86. 

Rose,  76;  Ex  parte  Parry,  6  Yes.  676;  (g)  See  Story  on  Part,  §§  441,  444; 

Mumford  v.  Nicoll,  20  Johns.  611 ;  Thorn-  Mumford  v,  Nicoll,  20  Johns.  611,  reTen- 

dike  V,  De  Wol^  6  Pick.  120 ;  Patton  v.  ing  Nicoll  v.  Mumford,  4  Johns.  Ch.  622; 

The  Schooner  Randolph,  Gilpin,  467 ;  Sear  Hewitt  v.  Sturdevant,  4  B.  Mon.  468, 460. 

brook  V,  Rose,  2  Hill,  Ch.  668 ;  The  Larch,  (A)  Braden  v.  Gardner,  4  Pick.  466; 

2  Curtis,  C.  C.  427 ;  Sterling  v.  Hanson,  1  Merrill  v,  Bartlett,  6  id.  66 ;  Thomdike  v. 

Cal.  478.  De  Wolf,  id.  120 ;  Patton  v.  The  Schoon- 

[d)  1  Parsons  on  Shipping  and  Admi-  er  Ranclolph,  Gilpin,  467  ;  Ex  parte  Young, 
ralty,  111,  114.  And  see  cases  cited  in  2  Yes.  &  B.  242 ;  Ex  parte  Hartisoo,  2 
the  last  note.  Rose,  76.    And  for  a  ftill  examination  of 

(6)  In  Doddington  v.  Hallett,  1  Yes.  the  cases,  see  Green  v,  Briggs,  6  Hare, 

Sr.  497.  896 ;  8  Kent  Comm.  (9th  ed.)  48 ;  Ex  parU 

{/)  By  Lord  Eldon.      See  Ex   parte  Parry,  6  Yes.  676. 

Young,  2  Yes.  &  B.  242 ;  Ex  parte  Ham-  (t)  MerriU  v.  Bartlett,  6  Pick.  46. 
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power  to  represent  his  copartners  and  bind  them  by  his  acts 
*  or  promises,  to  any  extent,  if  only  they  are  within  the  scope  *  565 
of  the  business  and  are  not  tainted  with  fraud.  The  power 
of  a  part-owner  certainly  is  not  carried  so  far  as  this.  It  is  said, 
however,  that  a  part-owner,  if  the  others  are  absent  and  distant, 
has  the  power  of  making  contracts  for  the  repair  and  furnishing  of 
the  ship,  for  the  other  owners  as  well  as  for  himself,  (j)  This  rule 
must  rest  partly  on  public  policy,  which  would  not  permit  a  vessel 
to  lie  useless  and  decay  for  want  of  repair  unless  all  the  owners 
could  be  convened,  or  were  represented  by  agents  clothed  techni- 
cally with  authority.  In  part,  however,  it  finds  its  foundation  in 
the  law  of  agency;  of  that  implied  agency  which  is  frequently 
recognized  by  the  law.  This  law  supposes  a  part-owner  to  have 
authority  to  protect  and  preserve  the  common  property,  at  the 
common  expense.  But  the  implication  and  the  authority  go  no 
farther  than  the  reason.  Hence,  if  all  the  partners  are  present 
and  within  reach,  there  is  no  such  necessity,  for  •all  may  be  con- 
sulted by  the  part-owner  who  acts,  and  the  third  party  applied  to 
for  repairs  may  ascertain  whether  they  have  given  authority,  (k) 
If,  however,  the  owners  are  not  known,  it  may  be  said  that  they 
are  not  within  reach  or  accessible  for  any  practical  purpose.  This 
is  true  if  they  are  not  known,  and  cannot  be  ascertained.  (T) 
But  in  a  home  port  they  always  can  be  learned  from  the  custom- 
house, if  the  names  are  registered.  If  not  registered  this  is  the 
fault  of  the  parties.  And  we  should  say  that  parties  supplying  or 
repairing  a  ship  in  a  home  port  could  not  look  on  those  whose 
names  were  registered  and  who  resided  there,  as  distant  in  this 

(j)  Abbott  on  Shipp.  106;  Wright  v.  (k)  Benson  v.  Thompson,  27  Me.  470; 

Hunter,  1  East,  20;   Ex  parte  Bland,  2  Hardj  v.  Spronle,  Slid.  71.  In  Mitcheson 

Rose,  98;    Bickham  o.  Knight,  6  Soott,  v.  Olirer,  6  Ellis  &  B.  419,  82  Eng.  L.  & 

629 ;  Thompson  v.  Finden,  4  Car.  &  P.  £q.  219,  286,  the  question  arose  whether 

168 ;  Stewart  v.  Hall,  2  Dow,  P.  C.  29.  a  master  had  authority  in  a  home  port  to 

In  the  following  cases  the  repairs  were  or-  make  repairs,  and  was  considered  by  the 

dered  by  the  ship's  husband,  and  the  other  court  an  open  question, 

partners  Were  hdd  liable.     Chapman  v.  (l)  Thompson  v.  Davenport,  9  B.  &  C. 

Durant,  10  Mass.  47 ;    Schemerhom   v,  78.    But  see  Thompson  v.  Finden,  4  Car. 

Lohaes,  7  Johns.  811 ;  Muldon  v.  Whit-  &  P.  168.    8ee,  also,  James  v.  Bizby,  11 

lock,  1  Cowen,  290 ;  Thompson  v.  Finden,  Mass.  84 ;  Leonard  v.  Huntington,16  Johns. 

4  Car.  &  P.  168.      See,  also.  Hardy  v,  298;  Marquand  v.  Webb,  16  Johns.  89; 

Sproule,  29  Me.  268 ;  Scotlin  v.  Stanley,  1  Muldon  v.  Whitlock,  1  Cowen,  290 ;  Wil- 

DaUas,  129;  Patterson  v.  Chahners  7  B.  kins  v.  Reed,  6  Greenl.  220;  PatezBon  v. 

Mon.  696.  Gandasequi,  16  £ast»  62. 
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sense,  but  that  the  law  would  regard  owners  whose  names 
*  566  were  *  neither  known  to  them  nor  registered,  as  not  acces- 
sible by  them,  (m) 
The  liability  of  other  owners  very  frequently  depends  upon  the 
question  to  whom  credit  was  given.  If  exclusively  to  the  owner 
dealing  with  the  party,  of  course  no  others  are  holden.  (it)  And 
we  apprehend  that  where  a  party  makes  his  charges  against  one 
part-owner  alone,  this  would  raise  a  strong  presumption  that  he 
credited  him  alone,  (p)  But  the  presumption  arising  from  this 
charge,  or  from  dealing  and  accounting  with  him  alone,  or  receiv- 
ing money  from  him,  would  be  open  to  rebutter.  If  he  could 
show  that  there  were  other  owners,  that  he  did  not  know  them, 
and  the  owner  dealing  with  him  had  their  authority,  actual  or 
constructive,  he  would  hold  them,  (p)  If,  as  is  very  common,  the 
charge  is  made  to  "ship and  owners,"  this  would  be  conclu- 
sive as  to  the  intention.  (9)     If  the  creditor  received  payment 

(m)  See  Jennings 'v.  Griffiths,  Tiyfm  &  122;  Chapman  v,  Darant»  10  Mass.  47; 

Moody,  N.  p.  42,  per  Abbott,  C.  J.  Schemerhom    v.  Loines,  7  Johns.  811 ; 

(n)  Hussey  V.  Allen,  6  Maf(8  163;  James  Wyatt  v.  Marquis  of  Hertford,  8  East, 

V.  Bizby,  11  id.  84 ;  Muldou  v.  Whitlock,  147. 

1  Cowen,  290 ;  Ex  parte  Bland,  2  Rose,  91 ;  {p)  Thompson  v.  Darenpoit,  9  B.  &  C. 

Stewart  v.  Hall,  2  Dow,  29 ;  Cox  v.  Reid,  78 ;  Taber  o.  Cannon,  8  Met  456.    It  will 

1  Car.  &  P.  602 ;  Reed  v.  White,  6  Esp.  not  discharge  the  owners  merely  to  charge 

122.    But  Parke,  B.,  in  Mitcheson  v.  Oli-  the  debt  to  the  master,  or  ship's  husband, 

yer,  6  Ellis  &  B.  419,  82  Eng.  L.  &  £q.  or  other  agent.     Teed  v.  Baring,  cited 

219,  282,  says:  "We  have  often  said  the  Abbott  on  Shipp.  (5th  ed.)  pp.  88,  84; 

expression,    '  Upon    whose    credit     the  Ex  parte  Bland,  2  Rose,  91 ;  Stewart  v. 

work  was  done,  or  the  goods  were  sup-  Hall,  2  Dow,  29 ;  James  v.  Bixby,  11  Mass. 

plied,*  is  an  incorrect  expression,  and  like-  84 ;  Leonard  o.  Harrington,  16  Johns.  298 ; 

ly  to  mislead  the  jury ;  the  correct  mode  Marquand  v.  Webb,  16  id.  89 ;  Thompson 

of  leaving  the  question  to  the  jury  is, '  who  v.  Finden,  4  Car.  &  P.  158.  If  a  credit  has 

was  the  contracting  party  1 ' "    See,  also,  been  given  to  an  agent,  as  a  ship's  hns- 

Myers  v.  Willis,  17  C.  B.  77,  88  Eng.  L.  &  band,  and  the  agent  has  been  thereby  en- 

Eq.  204,  affirmed  18  C.  B.  886, 86  Eng.  L.  abled  to  settle  with  his  principal,  and  to 

&  Eq.  860 ;   Brodie  v,  Howard*  17  X>>  B.  receive  advances  upon  the  fiuth  of  an  ex- 

109,  88  Eng.  L.  &  Eq.  146 ;  Mackenzie  v.  elusive  liability  of  the  agent,  the  owners 

Pooley,  11  Exch.  688,  84  Eng.  L.  &  Eq.  will  be  discharged.  Reed  v.  White,  6  Esp. 

486.  122 ;  Wyatt  v.  Marquis  of  Hertford,  8  East, 

(o)  See  Ex  parte  Bland, -2  Rose,  91;  147;   Cheever  v.  Smith,  16  Johns.  276; 

Baldney  v.  Ritchie,  1  Stark.  888 ;  Stewart  Muldon  v.  Whitlock,  1  Cowen,  290 ;  Stew- 

v.  Hall,  2  Dow,  29 ;  Thompson  v,  Finden,  art  v.  Hall,  2  Dow,  29. 

4  Car.  &  P.  158 ;  Hussey  v.  Allen,  6  Mass.  (q)  Jones  v.  Blum,  2  Rich.  Law,  476 ; 

168 ;  James  v.  Bixby,  11  id.  34;  Muldon  Mihi  o.  Spinola,  4  Hill,  177 ;   Scotdn  v. 

V.  Whitlock,  1  Cowen,  290 ;  Cox  v.  Reid,  Stanley,  1  Dall.  129 ;  Henderson  v.  Msy- 

1  Car.  &  P.  602 ;  Reed  v.  White,  6  Esp.  hew,  2  GiU,  898. 
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from  the  owner  dealing  with  him,  in  his  negotiable  notes  or 
bills,  *  this  would  raise  a  strong  presumption,  perhaps,  of  a  *  567 
personal  and  exclusive  dealing  with  him,  and  if  the  paper 
were  dishonored,  it  might  be  said,  on  this  ground,  that  he  could 
not  look  to  the  other  owners ;  but  the  leading  authorities,  and,  as 
it  seems  to  us,  the  reason  of  the  case,  would  lead  to  the  opposite 
conclusion,  (r)  In  the  States  where  negotiable  paper  is  primd 
facie  payment  (Massachusetts  and  Maine),  this  presumption  would 
be  still  stronger.  (5)  But  everywhere  it  would  be  overcome  by 
proof  that  there  was  no  intention  to  charge  him  alone  and  not 
to  charge  other  part-owners ;  and  this  proof  might  be  in  this 
case,  also,  indirect  and  circumstantial,  (t)      Where  a  part-owner 

(r)  In  a  nisi  prius  case,  Eeed  v.  White  dia  Company  for  freight,  which  they  would 
and  others,  6  Esp.  122,  —  which  was  an  otherwise  have  detained.  But  see,  on  the 
action  for  cordage  sold,  against  the  defend-  main  question,  Hlggins  v.  Packard,  2  Hall 
ants,  as  owners  of  a  ship, — the  defendant,  (N.  Y.),  647 ;  Scbemerhom  v.  Loines,  7 
White,  was  the  managing  owner,  whose  Johns.  811 ;  Muldon  v.  Whitlock,  1  Cowen, 
bill,  taken  by  the  plaintiff  for  the  cordage,  290,  808 ;  Cheerer  v.  Smith,  16  Johns, 
was  dishonored ;  renewed,  and  again  dis-  276 ;  King  v,  Lowry,  20  Barb.  682 ;  Pat- 
honored.  Lord  EUenborough,  in  charging  terson  v.  Chalmers,  7  B.  Hon.  696 ;  Wyatt 
the  jury,  said :  "  If  the  plaintiff,  dealing  v.  The  Marquis  of  Hertford,  8  East,  147. 
with  White  separately,  has  adopted  him.  See  Raybum  v.  Day,  27  111.  46. 
he  has  discharged  the  others,  and  must  (s)  Chapman  v.  Durant,  10  Mass.  47 ; 
have  a  yerdict  against  him.  It  was  not  French  v.  Price,  24  Pick.  18,  20 ;  Wilkins 
necessary  that  there  should  have  been  a  v.  Reed,  6  Greenl.  220 ;  Descadillas  v. 
receipt.  If  he  has  adjusted  accounts  with  Harris,  8  id.  298 ;  Newell  v.  Hussey,  18 
him  on  that  footing,  the  other  defendants  Me.  249 ;  Thacher  v.  Dinsmore,  6  Mass. 
are  entitled  to  the  benefit  of  it.  The  first  299 ;  Maneely  v.  M'Gee,  6  id.  148 ;  Good- 
renewed  bill  is  expressed  to  be  for  cordage  enow  v.  Tyler,  7  id.  86 ;  Whitcomb  v,  WH- 
found  for  the  Princess  Mary,  and  drawn  liams,  4  Pick.  228 ;  Reed  v.  Upton,  10  id. 
only  on  White.  If  this  was  drawn  on  him,  622 ;  Watkins  v.  Hill,  8  id.  622 ;  Wood  v, 
as  for  himself  and  as  agent  for  his  part-  Bodwell,  12  id.  268 ;  Bsley  v,  Jewett,  2 
ners,  it  was  a  prolongation  of  time  as  to  all.  Met.  168 ;  Butts  v.  Dean,  id.  76 ;  Curtis  v. 
The  question  is,  whether  it  was  intended  Hubbard,  9  id.  822,  828 ;  Thurston  v. 
as  a  settlement  with  him  alone,  and  adopt-  Blanchard,  22  Pick.  18 ;  Melledge  v.  Bos- 
ing  him  as  the  single  debtor  ?  A  rery  re-  ton  Iron  Co.,  6  Cush.  168 ;  Vamer  v.  No- 
spectable  full  special  jury  of  merchants  bleborough,  2  Greenl.  121;  Bangor  v. 
found  for  the  defendants.  An  important  Warren,  84  Me.  824 ;  Fowler  v.  Ludwig, 
element,  however,  in  this  case,  and  which  id.  466 ;  Shumway  v.  Reed,  id.  660 ;  GU- 
brlngs  it  in  harmony  with  the  other  cases  more  v.  Bussey,  8  Fairf.  418 ;  Comstock 
cited  ante,  n.  (0)  and  (p),  is  that  urged  for  v.  Smith,  28  Me.  202. 
the  defendants,  that  the  plaintiff  had  dis-  (0  See  2  Parsons  on  Con.  (6th  ed.)  624 ; 
charged  the  other  owners,  because  that  Butts  v.  Dean,  2  Met.  76 ;  Curtis  v.  Hub- 
they,  ignorant  of  the  mode  of  dealing  be-  bard,  9  id.  828 ;  Thurston  v.  Blanchard, 
tween  the  plaintiff  and  White,  had  suffered  22  Pick.  18 ;  Melledge  v.  Boston  Iron  Co., 
him  to  receive  large  sums  of  the  East  In-  6  Cush.  168 ;  Wilkins  v.  Reed,  6  Greenl. 
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*568    actually  dissented  from  any  act  *or  contract  of  another 
owner,  of  course  he  would  not  be  bound  by  such  act  or 
contract,  (u) 

There  is  another  limitation  to  the  implied  authority  of  a  part- 
owner,  derivable  from  reason  and  authority.  It  is,  that  he  cannot 
bind  the  other  owners  by  any  act,  or  to  any  expenditure,  which 
does  not  rest  on  some  necessity  or  obvious  and  certain  expediency. 
If  the  supplies  are  extravagant  and  wholly  unnecessary,  or  if  the 
expenses  were  wanton  and  excessive,  the  other  owners  would  not 
be  bound  by  any  thing  less  than  their  express  authority  or  assent. 
It  is  not,  however,  a  strict  necessity  which  is  required  to  raise  this ' 
implication ;  but  only  such  re.asonableness  of  expenditure  as  car- 
ries with  it  a  probability  that  reasonable  men  would  concur  in  or 
approve  of  it  in  relation  to  their  own  property,  (v) 

In  some  of  our  States,  laws  have  been  passed — and  as  expe- 
rience showed  objections  they  have  been  met  by  acts  in  amend- 
ment —  authorizing  actions  to  be  brought  by  a  vessel  or  against  a 
vessel,  in  the  name  of  the  vessel,  in  the  same  manner  as  if  it  were 
a  corporation,  or  a  legal  person.  We  have  not  yet  sufficient  ad- 
judication under  these  statutes  to  understand  fully  their  opera- 
tion ;  but  they  are  obviously  intended  to  meet  those  cases  in  which 
injustice  might  be  done  or  suffered  through  an  ignorance  of  the 
owners'  names,  or  by  reason  of  their  absence,  (to^  And  these  la¥r8 
have  been  held  by  the  Supreme  Court  of  the  United  States  to  be 
unconstitutional,  in  that  the  right  to  bring  an  action  in  rem 
Against  a  ship,  is  exclusively  an  admiralty  right,  and  there- 
fore confined  by  the  Constitution  to  the  courts  of  the  United 
States,  (ww) 

For  the  same  reason  a  rule  of  the  maritime  law,  which  has 
come  down  from  a  remote  antiquity,  gives  to  ^'  material-men,''  as 

220.    And  see  Teed  v.  Baring,  Abbott  on  Wainwright  v.  Crawfbrd,  8  Teatet,  181, 4 

Shipp.  (6thAm.ed.)116;  JE^ar  parte  Bland,  Ball.  225;  Merwin  v.  Shailer,  16  Conn. 

2  Rose,  91 ;  Fitch  v.  Sutton,  5  East,  280;  489 ;  Philips  o.  Ledle7,'l  Wash.  C.  C.  226 ; 

Wright  V.  Hunter,  1  id.  20.  Beldon  v.  Campbell,  6  Ezch.  886,  6  Eng. 

(u)  Horn  v.  Gilpin,  Ambler,  255.  L.  &  Eq.  478 ;  Leddo  v.  Hughes,  15  111.  41. 

(v)  Webster  v.  Seekamp,  4  B.  &  Aid.       (lo)  See  Merrick  v.  Arerj,  14  Ark.  870. 

852 ;  The  Yililia,  1  Wm.  Rob.  1, 10 ;  The  And  see  1  Parsons  on  Shipping  and  Admi- 

Sophie,  id.  868 ;  Mackintosh  v.  Mitcheson,  ralty,  119-124,  for  a  ftill  examination  of 

4  Ezch.  175 ;  The  Ship  Fortitude,  8  Sumn.  these  statutes  and  the  questions  a^jndi- 

228, 288 ;  United  Ins.  Co.  v.  Soott,  1  Johns,  cated  under  them. 
106,  111;  Pratt  v.  Tunno,  2  Brev.  449;       {ww)  The  Hine  v.  Trevor,  4  Wall.  555 
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they  are  called,  meaning  thereby  men  who  repair  a  foreign  ship 
or  furnish  her  with  supplies,  a  lien  against  the  ship  itself,  for  the 
amount  due  for  such  repairs  or  supplies  ;  and  in  this  respect  our 
States  are  foreign  to  each  other.  (2;)  The  statutes  of  many  of  our 
States  extend  this  lien  to  ships  in  their  home  ports,  (jf) 

2.  Cf  the  Ship's  Htisband. 

*  It  has  always  been  common  for  the  owners  of  ships  to  *  569 
agree  upon  some  one  who  should  be  their  general  agent,  and, 
*as  such,  have  the  management  and  control  of  the  ship.  He  has 
been  called,  from  ancient  times,  ^^  ship's  husband."  In  our 
national  statutes,  he  is  called  ^^  the  managing  owner."  Usually, 
and  almost  always  in  practice,  he  is  an  owner ;  but  this  is  not 
strictly  necessary,  unless  so  far  as  the  statutes  require  it.  His 
duties  and  his  powers,  when  not  determined  by  express  instruc- 
tions or  agreements,  are  such  as  the  nature  of  his  agency  and  the 
long  usage  of  merchants  point  out.  (2;)  If  he  be  not  a  part-owner, 
all  who  are,  are  responsible  to  him  in  solidOj  for  his  charges,  within 
the  scope  of  his  authority,  on  the  general  principles  of  agency. 
If  he  be  a  part-owner,  then  it  seems  that  each  owner  is  liable 
to  him  only  for  his  share,  (a)     But,  perhaps,  in  equity,  or  in 

{x)  See  the  next  note.  son  v.  Bemadigton,  2  P.  Wms.  867.    For 

{y)  The  Jerusalem,  2  Gallis.  845;  The  the  Scotch  Uw,  see  Wood  v.  Creditors  of 

Brig  President,  4  Wash.  C.  C.  458 ;  The  Weir,  1  Bell's  Ck>mm.  527. 
Genl  Smith,  4  Wheat.  488 ;  The  Schoon-       (z)  1  BeU's  Comm.  (4th  ed.)  410,  §  428 ; 

er  Marion,  1  Story,.68;  Peyroux  v.  How-  id.  p.  504  (5th  ed.);   Sims  v.  Brittain,  4 

ard,  7  Pet.  824;  The  St  Jago  de  Cuba,  9  B.  &  Ad.  588;    Benson  v.  Heathom,  1 

Wheat  409;  Musson  v,  Fales,  16  Mass.  Younge  &  C.  826;  Turner  v.  Burrows,  8 

882.    For  the  purposes  of  the  lien,  as  in  Wend.  144,  161 ;   Gould  v,  Stanton,  16 

the  general  application  of  the  kw-mer-  Conn.  12»  28.    Where  the  ship  is  under 

chant,  our  States  are  considered  as  foreign  the  management  of  the  master,  and  the 

to  each  other.    Pratt  v.  Beed,  19  How.  owners  divide  the  profits,  the  master  is, 

859 ;  The  Brig  Nestor,  1  Sunm.  7^ ;  The  with  respect  to  her  oonoems,  prima  fade 

Geneiml  Smith,  4  Wheat  488.    In  £ng-  agent  for  them  all.    Briggs  v,  Wilkinson, 

land  the  rule  difiEering  from  the  American  7  B.  &  C.  84 ;  Jennings  v,  Griffiths,  Buss, 

rule,  is,  that  the  lien  continues  only  so  &  M.  48;  Toung  v.  Brands,  8  East,  10; 

long  as  the  ''material-man"  retains  the  Frazer  v.  Marsh,  18  id.  288;  Reere  v. 

possession,  as  in  the  general  kw.    Hoare  Davis,  1  Adol.  &  E.  812 ;  Frost  v.  Oliver, 

V.  Clement,  2  Show.  888 ;  Justin  v.  Bal-  22  L.  J.,  Q.  B.  858. 
lam,  1  Salk.  84;  Ex  jHxrU  Bland,  2  Rose,        (a)  Helme  v.  Smith,  7  Bing.  709.    See, 

91 ;  Franklin  v.  Hosier,  4  B.  &  Aid.  841 ;  also,  Brown  v,  Tapscott,  6  M.  &  W.  119; 
Buxton  V.  Snee,  1  Yes.  Sr.  154;  Watkin- 
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admiralty,  solvent  part-owners  would  share  the  loss  arising  from 
the  bankruptcy  of  one  of  them,  and  his  consequent  indebtedness 
to  the  ship's  husband,  agreeably  to  the  rule  in  equity  in  cases  of 
contribution.  (5) 

A  ship's  husband  should  collect  with  proper  promptitude 
*  570  the  *  amount  due  to  him  from  each  part-owner,  and  may 
sue  one  who  refuses  or  neglects  to  pay  his  share.  And  we 
should  say  that  he  had  a  lien,  for  all  his  actual  expenses  for  the 
ship,  and  for  indemnity  upon  all  his  lawful  obligations  for  the  ship, 
on  the  proceeds  of  the  ship,  if  sold,  or  on  her  earnings,  or  on  her 
documents  of  title,  if  these,  or  any  of  them,  come  into  his  actual* 
possession.  But  even  this  lien  seems  to  be  his  rather  as  a  part- 
owner  than  as  onltf  a  ship's  husband.  And  it  does  not  seem  to 
extend  to  the  ship  itself,  (c) 

His  appointment  may  be  inferred  from  his  acting  as  ship's 
husband  with  the  knowledge  and  consent,  or  knowledge  and  silence, 
of  the  other  owners.  It  does  not  seem  to  be  usually  in  writing. 
It  is  his  duty  to  see  to  the  complete  equipment  and  entire  sea- 
wortliiness  of  the  ship ;  and  therefore,  to  have  the  charge  of  her  in 
port,  to  make  all  proper  repairs  to  furnish  her  with  proper  supplies, 
and  see  that  she  has  all. proper  documents,  and  to  ship  and  provide 
for  her  crew.  He  may  appoint  her  master  and  officers ;  but,  on 
this  point,  it  is  usual  and  proper  to  consult  expressly  the  other 
owners.  He  makes  the  contracts  for  freight,  and  may  make  a 
bargain  for  a  charter  of  the  vessel ;  but  here,  also,  all  the  owners 
generally  act,  and  would  sign  the  charter  party.  He  cannot 
insure ;  (^f)  nor  give  up  their  lien  of  the  ship  on  the  cargo  for  the 
freight;  nor  buy  a  cargo;  nor  borrow  money;  nor  delegate  his 
authority ;  nor,  perhaps,  begin  and  prosecute  an  action  at  law 
without  express  authority,  (e) 

(b)  Cowellv.  Edwards,  2Bo8.  &F.268;  ship's  husband,  as  such,  has  no  lien  for 
McKenDa  v,  George,  2  Rich.  Eq.  15.  This  his^idvanoes  on  the  Tessel,  or  on  the  pro- 
rule  has  been  applied  by  courts  of  law,  as  ceeds  of  it  The  Larch,  2  Curtis  C.  C. 
in  MiUs  v.  Hyde,  19  V t  69,  and  in  Hen-  427 ;  Ex  parte  Young,  2  Yes.  &  B.  242 ; 
derson  v.  McDuffle,  6  N.  H.  88.  Smith  v.  De  Silva,  Gowp.  469. 

(c)  The  lien  of  a  ship's  husband  has  {d)  French  v.  Backhouse,  5  Burr.  2727 ; 
been  frequently  considered,  and  is  not  yet  Bell  v.  Humphries,  2  Stark.  845. 

qnite  determined.    See  1  Pars,  on  Ship-  (e)  As  to  the  limits  to  his  powen,  see 

ping  and  Admiralty,  118  ;    2   Pars,  on  Campbell  v.  Stein,  6  Dow,  185 ;  Og^e  v. 

Cont.   (5th  ed.)  269;    Collyer  on  Part  Wraugham,  AbboU  on  Shipp.  107;  Tur- 

(Perkins'  ed.)  999.    But  it  is  said  that  a  ner  v.  Burrows,  5  Wend.  641;  8  id.  144 ; 
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8.  Of  Mortgagees  J  Mortgagors^  and  Charterers* 

It  is  sometimes  a  question  who  is  au  owner  of  a  ship,  in 
such  a  *  sense  as  to  make  him  liable  as  a  part-owner,  for  *  571 
repairs  or  supplies.  A  mortgagor  retains  an  equitable  title ; 
a  mortgagee  has  the  legal  title  ;  a  hirer  of  the  vessel  by  charter 
has  possession  of  her  in  some  degree ;  and,  as  to  all  these,  the 
question  may  arise  as  to  their  liability.  In  general,  this  must  be 
determined  by  ascertaining,  first,  who  has  the  benefit  of  the  repairs 
and  supplies  ;  and  secondly,  to  whom,  and  on  whose  credit,  are 
they  given.  Various  circumstances  answer  these  questions  dif- 
ferently in  different  cases.  But  the  most  general  answer  is  given 
by  the  possession  of  the  vessel.  Thus,  it  seems  to  be  a  common 
rule  in  case  of  a  mortgage,  that  the  party  who  has  the  actual  and 
visible  possession  and  control  of  the  ship,  whether  mortgagor  or 
mortgagee,  is  the  owner  for  this  time  and  purpose.  (/)  So,  if  the 
charterer  hires  only  the  burthen  of  the  ship,  leaving  her  within  the 
control  and  management  and  possession  of  the  owner,  the  liability 
for  repairs  or  supplies  is  not  transferred  by  the  charter  from  the 
owner  to  the  charterer ;  but  it  is  so  transferred  when  the  char- 
terer hires  the  ship  bodily,  and  mans  and  supplies  and  sails  her 
himself. 

If,  however,  a  mortgage  is  not  recorded  or  known,  or  a  charter 
party  made  known,  it  caimot  be  permitted  to  affect  a  third  party, 
under  the  same  principle  as  that  repeatedly  stated  in  this  work, 
that  no  arrangements  by  and  between  copartners  can  impair  the 
rights  of  third  persons  dealing  with  them  without  knowledge  of 
such  arrangements.  But  questions  of  this  kind  do  not  occur  so 
often  between  part-owners,  or  in  reference  to  their  several  interests 
or  obligations,  as  between  partners,  {g) 

Patterson  v,  Chalmers,  7  B.  Mon.  696;  OUyerson,  2  Maule  &  S.  486;  Ronth  v. 

Foster  ».  U.  8.  Ins.   Co..  11  Pick.  86;  Thompson,  18  East,  274. 

Robinson  v.  Gleadow,  2  Bing.  N.  C.  166;  U)  ^^  »•  Spinola.  4  Hill  (N.  Y.), 

Hewett  V,  Buck,  17  Me.  147 ;  Sawyer  r.  ^77 ;  Hodgsdon  v.  Butts,  8  Cranch,  140 ; 

Freeman,  86  id.  642 ;  Sims  v.  Brittain,  4  Tucker  v.  BuflSngton,  16  Mass.  477.    See, 

B.  &  Ad.  876.    But,  under  the  general  however,  Myers  v,  Willis,  17  C.  B.  77, 

law  of  agency,  if  any  of  tliese  acts  are  afltaaed  in  18  id.  886. 

ratified  by  the  other  partrowners,  they  (s)  ^o'  cases  bearing  on  the  rights  and 

will  be  bound  by  them.     Hagedom  v.  liabiUties  of  persons  who  are  quasi  part- 
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4.  How  far  Part-owners  are  bound  for  the  Torts  of  each  other,  or  of 

their  Servants. 

As  each  parirowner  is,  to  some  extent,  the  agent  of  the 

*  572    others,  *  and  as  the  master,  officers,  and  crew  of  the  ship 

are  the  agents  or  servants  of  all  the  owners,  we  must  look 

to  the  law  of  agency  for  their  liability  for  torts,  other  than  those  of 

their  own  direct  action. 

The  rule  would  seem  to  be  this.  All  the  owners  are  liable  for 
the  consequences  of  a  wrongful  act  of  a  person  employed  by  them, 
or  of  one  part-owner,  so  far  as  he  is  acting  as  the  agent  and  rep- 
resentative of  the  others,  if  this  tort  be  committed  in  obedience  to 
positive  direction,  or  wliile  in  the  actual  discharge  of  a  duty  com- 
mitted to  him,  or  as  a  part  of  a  service  committed  to  him ;  and 
this  rule  extends  to  all  cases  of  mere  negligence,  however  gross. 
But  if  the  tort  were  an  act  of  personal  malice,  intentionally  done, 
it  does  not  affect  with  a  liability  for  its  consequences  any  but  those 
who  are  participants  in  the  malice  and  intention,  or  by  whose 
express  orders  the  act  was  done,  (h) 

owners,  hy  mortgage  or  otherwise,  see  Ex  the  agent  of  the  owners.  Boucher  v.  Law- 
parte  Matthews,  2  Yes.  Sr.  272 ;  Atkinson  son,  Cases  temp.  Hardw.  78,  188  ,*  The 
V.  Maling,  2  T.  Hi  462 ;  Mair  v.  Glennie,  San  Juan  Baptista,  6  Bob.  Adm.  8S  ; 
4  Maule  &  S.  240 ;  Hay  v,  Fairbaim,  2  B.  The  Thames,  id.  846 ;  Stone  v.  Eetland,  1 
&  Aid.  198;  Portland  Bank  v.  Stubbs,  6  Wash.  C.  C.  142;  The  Karasan,  Id.  291; 
Mass.  422 ;  Tucker  v.  Buffington,  16  id.  Die  Fire  Darner,  id.  867 ;  Nostra  Signora 
477;  Badlam  v.  Tucker,  1  Pick.  889;  de  los  Dolores,  1  Dods.  290 ;  L'lnvincible, 
The  Bomp,  Olcotfs  Adm.  196;  Dean  v.  1  Wheat.  288;  The  Anna  Maria,  2  id. 
McGhie,  4  Bing.  46;  Fisher  v.  Willing,  8  827;  The  Amiable  Nancy,  1  Paine  C.  C. 
Serg.  &  B.  118;  Champlin  v.  Butler,  18  111,  8  Wheat.  646 ;  Talbot  v.  The  Corn- 
Johns.  169.  manders  of  Three  Brigs,  1  Dallas,  96 ; 
(A)  Beawes,  Lex  Mercatoria,  64 ;  Stin-  Del  Col  v.  Arnold,  8  id.  833 ;  Arnold  v. 
son  V.  Wyman,  Daveis,  172;  The  Waldo,  Del  Col,  Bee,  Adm.  6;  Gibbs  v.  The  Two 
id.  161 ;  Dusar  t;.  Murgatroyd,  1  Wash.  Friends,  id.  416 ;  The  Zenobia,  Abbott, 
C.  C.  18,  17.  In  Sherwood  v.  Hall,  8  Adm.  80,  98 ;  The  Aberfoyle,  id.  242,  1 
Sumner,  127,  and  in  Walcott  ».  Willcutt,  BUitchf.  C.  C.  860;  The  Druid,  1  W. 
U.  S.  D.  C ,  Mass.,  Boston  Courier,  May  Bob.  891 ;  Richmond  Turnpike  Co.  v. 
29, 1868,  it  was  held,  that  the  owners  of  a  Vanderbilt,  1  Hill,  480,  2  Comst  479 ; 
fishing  vessel  were  liable  for  damages  for  The  State  Bights,  Crabbe,  22,  24 ;  Dug- 
the  abduction  of  a  minor  by  the  captain,  gins  v.  WatSon,  16  Ark.  118 ;  Penn.  & 
although  they  had  no  personal  knowledge  Reading  R.  Co.  v.  Derby,  14  How.  468; 
of  the  &ct,  the  act  being  held  to  be  within  The  Brig  Casco,  Daveis,  184 ;  The  Phebe, 
the  scope  of  the  authority  of  the  master  as  Ware,  268 ;  Beynolds  v.  Toppan,  16  Mass. 
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870 ;  Dio8  v.  The  Owners  of  the  Rerenge,  occasioned  by  the  misconduct  of  one  of  the 

8  Wash.  C.  C.  262 ;  The  Dundee,  1  Hagg.  defendants,  who  was  both  master  and  part- 

Adm.  109,  118,  120.    In  England,  in  an  owner;  Wilson  v.  Dickson,  2  B.  &  Aid. 

action  against  seyeral  defendants  (under  2.    See  Brown  v.  Wilkinson,  16  M.  &  W. 

Stat  68,  Geo.  8,  ch.  169),  as  ship-owners,  891,  per  Parke,  B. ;  Cannan  v.  Meabum, 

for  damage  sustained  by  the  loss  of  goods  1  Bing.  466 ;   The  Volant,  1  Rob.  886. 

laden  on  board  their  ship,  it  was  held,  that  The  part-owner,  through  whose  miscon- 

they  were  not  liable  in  that  character  be-  duct  the  loss  occurred  in  Wilson  v.  Dick- 

yond  the  ralue  of  the  ship  and  freight,  son,  antgy  would  not  be  protected.    See 

due  or  to  grow  due,  although  the  loss  was  The  Tribune,  8  Hagg.  114. 
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A. 
ABROAD.    {8u  Foreign  Firm.) 
ACCEPTANCE.    {See  Bills  of  Exchange.) 

FAOB 

ACCOUNT,  Ch.  XVI 608 

when  an,  will  be  ordered  (Sec.  I.)    • ^^ 

right  to  demand,  peculiar  to  partners  and  their  representatives  in 

interest 508 

eveiy  partner  has  a  right  to  an 92,  508 

right  of  an,  may  be  transferred  bj  a  partner  to  his  representa- 
tives      508 

eveiy  person  who  has  acquired  a  partner^s  interest  in  the  joint 

fund  may  call  for  an 509 

courts  of  equity  have  power  to  grant  any  partner  or  his  representa- 
tives an,  for  cause 510 

rulings  on  this  subject  in  the  different  States 510  n.  (d) 

a  decree  for,  and  reasons 299 

cannot  be    demanded  by  one    partner  in  respect  of  particular, 

items ^ 299  n.  («) 

may  be  rendered  unnecessary  by  agreement  between  partners  or 

their  representatives 511 

in  case  of  dissolution  must  be  an,  if  demanded  by  a  party  in  in- 
terest     299, 511 

may  be  decreed  without  a  prayer  for  dissolution 512 

in  a  suit  in  equity  for  a  dissolution  and  an,  alleging  that  dividends 
of  profits  were  to  be  made  at  stated  periods,  the  court  may 
decree  the  payment  of  the  sum  due  before  the  distribution  of 

assets 512  n.  (k) 

when  it  may  be  opened  for  error  (Sec.  IE.) 513 

parties  may  agree  that  an,  shall  not  be  opened  for  error    .     .     .     .    513 
a  suit  to  impeach  an  account  must  be  brought  within  a  reasonable 

time 514  n.  (n) 
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ACCOUNT — continued. 

but  if  fraud  be  shown,  courts  will  open  the  account  after  any  length 

of  time 514 

where  the  bill  praying  for  the  opening  of  an  account  does  not 
allege  fraud,  but  in  the  opinion  of  the  courts  the  facts  stated 

imply  fraud,  it  will  be  granted 515 

courts  of  equity  may  infer,  judicially,  a  fraudulent  purpose  from 

suspicious  circumstances 515  n.  (r) 

how  it  should  be  taken  (Sec.  HI.)    . 519 

parties  may  regulate  their  manner  of  taking  account  by  their  agree- 
ment      619 

an  agreement  may  be  inferred  from  their  having  settled  their  ac- 
counts for  a  length  of  time  in  a  certain  way  *.     519 

need  not  be  signed  by  the  parties  if  there  be  other  evidence  of 

acquiescence 519 

a  party  not  objecting  to  an  account  for  a  long  time  will  be  deemed 

to  acquiesce  in  it 519 

the  terms  of  an  account  are  not  conclusive  where  fraud  or  extreme 

injury  can  be  shown * 521 

manner  of  proceeding  when  ft  decree  for  an  account  issues     .     .     .    521 
must  be  continued  until  the  day  on  which  it  is  made,  or  until  a 

previous  dissolution 523 

a  rule  prescribing  the  method  of  making  up  an  account     ....     524 

may  be  decreed  when  a  dissolution  is  not  necessary 300 

where  agreed  upon  by  the  parties 301 

implied  intention  of  parties  as  to,  regarded  by  equity 302 

having  been  once  admitted  by  a  party  to  be  correct,  he  cannot 
afterwards  file  a  bill  to  have  one  taken  in  equity  without  charging 

specific  acts  of  fraud  against  the  defendant 515  n.  (r) 

a  party  seeking  to  open  must  specify  the  errors  particularly   .     .     .    516 
will  be  opened  at  any  time  for  fraud  or  mistakes  so  far  proved  that 

the  court  is  satisfied  they  ought  to  be  corrected     .     .     .    516  n.  («) 
will  not  be  opened  where  it  has  been  signed  or  security  taken  on 

the  foot  of,  unless  the  whol^ transaction  appear  fraudulent  516  n.  («) 
'  if  the  plaintiff  show  an  omission  has  been  made  of  a  credit  due,  he 

will  be  permitted  to  add  it 516 

the  plaintiff  may  be  permitted  to  remove  a  wrong  charge  stated 

in  the  account 517 

the  practice  in  England,  when  a  partner  owing  a  private  debt  to 

the  partnership  petitions  for  an 517 

ACCOUNTS, 

of  the  firm  should  be  kept,  how 228 

may  be  examined  at  the  pleasure  of  each  partner 228 

provisions  as  to 242 

where  contained  in  articles 242 

when  the  articles  may  provide  a  method  of  closing 243 
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ACCOUNT  STATED. 

demand  of  partner  against  partner  founded  upon  a  balance  of    .     .    278 

general  rule  as  to 278 

agreed  upon  between  a  surviying  partner  and  the  representatiye  of 

a  deceased  one,  effect  of 278  n.  (z) 

as  a  final  balance 279 

an  express  promise  to  pay  balance  of  one  is  not  necessary  ....    280 

not  necessarily  a  final  balance 281 

all  the  partners  must  be  bound  by 281 

not  necessarily  a  general  balance 282 

law  as  to,  in  Vermont 282  n.  (g) 

law  as  to,  in  Illinois 282  n.  (^) 

effect  of,  whether  settlement  obtained  by  consent,  by  law,  or  by  ar- 
bitration     283 

where  it  did  not  embrace  all  the  debts,  effect  of 284 

declared  on,  action  not  sustained  by  a  balance  struck  by  one  part- 
ner without  the  consent  of  his  copartner 284 

outstanding  debts  of  themselyes  will  not  necessarily  defeat  an  action 

upon 284 

where  there  is  a  mistake  in  one    .     , 284 

where  expenses  are  incurred  by  some  of  the  partners  on  account  of 

the  old  firm  subsequently  to  declaring  an 284  n.  (m) 

where,  after  settlement  and  dissolution,  one  partner  is  obliged  to 
pay  a  claim  not  included  in  settlement,  he  may  recover  in  as- 
sumpsit against  copartner 284  n.  (m) 

where  one  partner  coyenants  with  another  that  he  will  account    .     .     285 

assumpsit  will  lie  between  partners  for  an 510  n.  (a) 

retained  by  a  partner  without  objection,  assent  and  promise  will  be 

implied 510  n.  (d) 

ACKNOWLEDGMENT, 

before  acknowledgment  of  a  partner  as  to  a  debt  can  be  received  to 

bind  others,  joint  debt  must  be  proved  aliunde      .     .     .     184  n.  (n) 
(See  Power  op  Partners.) 
statute  concerning,  Mass.  Gen.  Sts.,  ch.  155,  §  14 184 

ACTION, 

cannot  be  brought  by  that  partner  alone  in  whose  name  the  partner- 
ship business  is  transacted 128 

all  actual  partners  must  be  made  co-plaintiffs 128 

one  suing  a  firm  not  obliged  to  add  the  name  of  a  person  only  be- 
cause he  is  held  out  as  a  partner 135 

ACTIONS, 

against  a  firm  must  be  brought  against  all  the  partners,  by  name 

including  the  bankrupt,  unless  he  has  been  discharged-    .     .     .     475 
for  the  recovery  of  debts  due  to  the  firm  in  case  of  bankruptcy  of  a 
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ACTIONS  —  contimied. 

partner,  are  brought  by  solyent  partners  and  the  assignees  of 

the  bankrupt 475 

do  not  abate  hy  the  bankruptcy  of  the  plaintiff 475  n.  (a) 

ACTIONS  AGAINST  PARTNERS, 

non-joinder  of  a  dormant  partner 290  n.  (y) 

(See  Of  the  Remedies  of  Third  Persons  against 
THE  Partnership  and  against  Partners,  Ch.  X.) 
(See  Of  Remedies  bt  Partners  against  Third  Par- 
ties, Ch.  IX.) 

ACTIONS  BETWEEN  PARTNERS, 

on  contracts  arising  before  the  partnership 271 

oiv  contracts  arising  after  the  termination  of  the  partnership  ...  271 
may  be  brought  for  causes  originating  in  the  relations  of  partners 

to  third  parties  after  dissolution 272  n.  (/) 

where  transactions  are  separated  from  partnership  affairs  ....  27S 
where  the  transaction  is  entered  upon  the  partnership  books  .  .  .  275 
where  there  has  been  a  breach  of  an  express  stipulation  between 

partners 276 

where  a  partner  gives  his  copartner  a  sum  of  money  for  a  specific 

purpose 277 

for  contribution 285 

for  contribution  in  a  transaction  separate  from  the  accounts  of  the 

firm, 287  n.  (*) 

contribution  cannot  be  claimed  by  one  partner  for  payment  for  a 

tort 287  n.  (#) 

(See  Of  the  Rights  and  .Duties  of  Partners  between 

THEMSELVES,  Ch.  VIL) 

ACTIONS  BETWEEN  FIRMS  HAVING  A  COMMON  MEMBER, 

cannot  be  maintained  at  law 288 

an  indorsee  of  one  of  the  firms  may  maintain  an  action  against  the 

other 289  n.  (ii) 

after  the  death  of  the  common  member 290 

in  case  of  a  dormant  or  secret  partner - 290 

ACTIONS  BY  PARTNERS, 

names  of  all  the  partners  must  be  set  forth 289 

non-joinder  of  a  dormant  partner 2^1 

where  both  ostensible  and  secret  sue  on  a  partnership  contract  291  n.  (a) 
all  who  are  partners  at  the  time  a  debt  was  contracted  must  join  to 

recover  it 329 

as  to  partners  who  leave  the  firm 531 

as  to.new  partners      .    '. 331 
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ACTION  BY  PARTNERS— con<mtt«d[. 

where  one  member  of  the  firm  is  an  alien 827 

where  the  cause  of  action  arises  daring  war 827  n.  (/) 

where  one  of  the  partners  resided  in  the  enemy^s  country  during  the 

war 327 

where  by  the  law  of  a  foreign  country  a  husband  and  wife  may  be 

members  of  a  firm 827 

ACT  OF  BANKRUPTCY.     (See  Bankruptcy.) 

ACTUAL  PARTNER, 

when  a  person  is  liable  as  one 66 

if  a  person  is  partner  in  relation  to  others  who  are  copartners,  he  is 

so  in  relation  to  third  persons 66 

an  indirect  interest  in  profits  will  not  render  a  person  liable  as  an      .      67 

where  a  'person  stipulates  for  an  interest  in  the  profits  of  a  busi- 
ness as  a  reward  of  labor,  instead  of  a  certain  sum  of  money 
proportioned  to  those  profits,  he  is  not  a  partner    ....     67,  68 

where  a  trader  makes  an  arrangement  with  a  third  person  in  regard 
to  a  transaction,  whereby  he  becomes  interested  in  the  profits 
as  profits , 70 

a  payment  or  promise  to  pay  money  out  of  the  profits  as  a  specific 

proportion  of  profits  does  not  of  itself  make  payee  a  partner  .      70 

the  nature  and  character  of  the  interest  in  profits  always  to  be  in- 
quired into 71 

where  one  by  his  bargain  acquires  interest  in  and  control  oyer  prof- 
its while  undivided,  he  is  a  partner 71 

same  principle  goyems  whether  a  party  puts  in  labor  or  property ; 

law  in  both  cases  summed  up 71  n.  (/) 

where  parties  make  a  contract  for  a  joint  action,  which  does  not  pro- 
duce that  community  of  profit  which  would  make  them  partners, 
and  also  declare  they  are  not  to  be  partners 82 

intentions,  as  expressed,  and  as  they  may  be  inferred  from  the  bar^ 

gain,  prevail 85 

where  parties  enter  into  such  an  agreement  as  constitutes  them  part- 
ners, and  say  nothing  about  partnership,  they  are  partners  .     .      86 

where  parties  declare  their  intention  not  to  be  partners,  after  having 
made  such  an  agreement  as  constitutes  partnership,  they  are 
nevertheless  partners 86 

law  gathers  the  intentions  froni  all  the  words  and  all  the  acts  of  par- 
ties   87 

where  one  intention  distinctly  implied  by  their  acts,  and  another  as- 
serted in  words,  the  first  prevails •  .      87 

ADMINISTRATORS, 

of  a  deceased  partner  putting  assets  they  have  in  their  own  hands  into 
the  hands  of  the  surviving  partners  to  trade  with,  are  responsi- 
ble for  any  loss  occurring 605 
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ADMIRALTY,  COURTS  OF, 

power  of,  in  the  employment  of  a  ship,  when  the  part-owners  disagree    b5S 
where  the  owners  disagree,  will  direct  the  employment  of  a  ship  as 

shall  seem  most  advantageous  for  all  concerned 560 

where  the  owners  of  a  ship  disagree  as  to  the  employment,  and  the 

court  directs  it,  those  who  get  possession  will  be  required  to 

give  security  to  those  who  are  defeated 560 

rule  in  the  English  court  of  admiralty 560 

may  decree  a  sale  of  the  ship  in  this  country 561 

in  case  of  a  foreign  ship,  will  not  interfere  to  displace  a  master  who 

is  a  part-owner 562  n.  (ir) 

(See  Part-owners  of  Ships.) 

ADMIRALTY,  ENGLISH,  COURT  OF, 

as  to  seizure  and  restoration  of  partnership  property 504 

ADVANCES  BY  A  PARTNER, 

provisions  for,  in  articles,  effect  of 240 

ADMISSIONS.     (See  Representations.) 

ADOPTION.       (See  Partners,   Representations  and  Admissions. 

Joint  Debt.    L>icom[ng  Partner.) 

ADVENTURE.     (See  Partnership.) 

AFFAIRS  OF  PARTNERSHIP, 

partners  may  sue  each  other  on  affairs  not  connected  with  the  part- 
nership       270 

AFFIDAVIT.     (See  Limited  Partnership.) 

AGENCY.    (See  Agent,  and  Authority  of  Partners.) 

AGENT, 

may  be  a  partner  as  to  third  persons 51 

as  to  his  principal  has  only  the  rights  which  spring  from  his  employ- 
ment    51 

AGREEMENT  BETWEEN  PARTNERS, 

that  one  shall  not  engage  in  the  same  business  on  his  own  account  .  244 

where  a  partner  violates  such  agreement 244 

under  seal 275 

to  exempt  a  retiring  partner  from  liability,  effect  of 421 

where  creditors  become  parties  to,  for  coUsideration 421 

as  to  what  property  shall  belong  to  one  or  another,  in  case  of  disso- 
lution, will  be  valid 421 

AGREEMENT  TO  ENTER  INTO  PARTNERSHIP, 

a  specific  performance  of,  decreed  in  equity 285 

ALIEN, 

can  be  a  partner  if  a  friend ^ 

when  the  property  is  real  estate 27 
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ALIEN  —  continued, 

cases  in  which  equity  interferes,  in  a  country  where  an  alien  could 

not  hold  land 27 

if  one  of  many  partners  hold  the  title  and  there  were  no  aliens    .     .  27 

other?n8e  as  to  alien  enemies 27 

war  suspends  a  partnership  with  an  alien  friend 27 

in  what  cases  peace  revives  the  partnership 27 

cannot  bring  an  action  in  a  court  of  a  hostile  country 28 

citizens  resident  in  a  foreign  country,  when  considered  aliens      .     .  28 
a  firm  consisting  wholly  of  aliens  may  bring  personal  actions  in  this 

country  by  means  of  an  agent 28 

partnership  formed  by  husband  and  wife  in  a  foreign  country  in  which 

it  could  exist,  effect  of  here 28 

ALTERATIONS.   {See  Articles  of  Partnership,  and  Change  in  the 

Partnership.) 

ALLOWANCE.    (^See  Rights  of  Partners,  Surviving  Partners,  and 

Compensation.) 

ANNUITY.     (See  Partners.) 

APPOINTEE, 

of  a  partner  under  a  power  of  appointment  must  assume  that  relation 

by  his  own  act 452 

and  consent  will  not,  generally,  be  assumed  from  mere  silence    .     .    452 
a  rule  in  equity  that  he  has  a  right  to  inspect  the  books  and  accounts 

of  the  partnership  before  making  his  election 453 

APPROPRIATION  OF  PAYMENT, 

when  the  right  of  debtors 427 

when  the  right  of  creditors 427 

when  the  act  of  law 427 

by  the  creditor  is  not  conclusively  exercised  by  entries  in  his  book 

if  not  communicated  to  the  other  party 428 

a  retiring  partner  not  bound  by  a  Iraudident 429 

fraudulent  exercise  of 429 

when  it  becomes  a  matter  of  law 430 

when  the  new  firm  for  adequate  business  causes  appropriate  the  funds 

of  the  old  firm  to  the  payment  of  new  debts 430 

when  the  paying  party  makes  no  appropriation 430 

where  made  by  the  creditor  in  expectation  of  the  insolvency  of  the 

new  firm 430 

where  not  made  by  the  creditor  until  he  had  heard  of  the  insolvency 
of  the  new  firm,  and  then  made  so  as  to  hold  the  retiring  part- 
ner   430 

no  person  allowed  to  change,  for  his  own  benefit,  an  appropriation 

once  made  by  him 430 

when  may  be  implied  from  the  payments  themselves 431 
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APPROPRIATION  OF  PAYMENT  — confintted. 

when  the  right  of  election  as  to,  applies 482 

when  a  person  has  an  account  with  a  banking  finn  which  is  dissolved, 

and  his  account  continues  as  before 4S2 

the  doctrine  of  appropriation  applies  only  where  the  debts  and  ac- 
counts are  distinct  in  themselves  and  so  regarded  by  the  parties    432 
when  payment  is  not  applied  to  the  earliest  items  in  an  account  432  n.  (v) 
when  debtors  commit  a  breach  of  trust  in  respect  to^rtain  prop- 
erty, and  afterwards  make  payment  generally  on  account  of 
their  creditor,  who  is  ignorant  of  the  breach  of  trust ....     433 
must  be  to  legal  and  not  illegal  demands 433 

APPROPRIATION  OF  PROPERTY  TO  A  PARTNER. 

provisions  for 252 

where  agreed  that  certain  property  used  by  the  firm  shall  belong  to 

one  partner 252 

with  reference  to  the  creditors  of  the  firm 252 

of  property  held  forth  as  partnership  property 254 

ARBITRATION, 

one  partner  cannot  bind  the  partnership  by  an  agreement  to  refer  .    176 
where  all  the  partners  agreed  to  submit  a  question,  and  afterwards 

refused,  there  might  be  a  remedy  either  in  equity  or  at  law .     .     177 
submission  by  unsealed  agreement  of  one  partner  held  in  same  States 

to  be  valid 178  n.  (/) 

ARBITRATORS, 

appointed  to  arbitrate  on  a  certain  measure  regarded  by  two  part- 
ners as  a  dissolution,  not  bound  to  direct  the  dissolution     467  n.  (<) 

ARTICLES, 

bill  in  equity  for  specific  performance  of ;     .  234 

where  the  act  required  is  a  legal  obligation  created  by  law     .     .     .  235 

provisions  in,  that  have  never  been  acted  upon 238 

waiver  of  provisions  in 238 

construed  strictly  in  relation  to  any  material  change  in  the  business  238 

where  they  provide  a  method  of  closing  accounts,  effect  of    .     .•   .  242 

where  they  exclude  some  specific  business 243 

ARTICLES  OF  COPARTNERSfflP, 

of  the,  Ch.  Vn.  §  Vn 281 

general  principles  of  the  G(>nstruction 231,  232 

and  effect  of 233 

where  the  partners  have  none 231 

not  any  difference,  whether  spoken  or  written,  in  their  effect  and 

operation 232 

third  parties  not  affected  by  them  until  notice 233 

when  courts  of  equity  will  refuse  to  carry  into  effect  minor  stipula- 
tions in 233  n.  (0 
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ARTICLES  OF  COPARTNERSHIP  —  con/tnti«i 

when  silent  on  points  established  by  law 234 

when  under  seal  * 276 

(iSee  Pabtnership.) 

ASSIGNEES, 

may  lose  their  claim  against  a  retiring  partner  for  debts  due  from 

the  firn^  by  making  themselyes  responsible 478 

under  a  commission  of  bankruptcy,  employing  an  agent  to  receive 

money,  if  he  embezzle  it,  may  be  liable  to  make  it  good  unless 

he  consulted  the  body  of  the  creditors  in  the  appointment .  478  n.  (h) 
of  a  bankrupt  partner  take  only  his  interest  in  the  joint  property  488 
of  a  firm  take  both  the  firm  property  and  the  seve^  property  of 

the  partners 488 

of  a  bankrupt  partner  may  claim  unpaid  instalments  due  finom  a 

solvent  partner  for  his  admission  into  the  firm 503 

under  a  separate  commission  take  only  such  undivided  interest  as 

the  bankrupt  himself  had,  and  in  the  same  manner  as  he  held  it    503 
of  a  stockholder  in  an  insolvent  corporation  succeed  to  the  rights  of 

their  assignor 546  n.  (p) 

ASSIGNEES  OF  A  BANKRUPT  PARTNER, 

do  not  become  partners  in  his  stead 471 

become  tenants  in  common  with  the  other  partners 471 

may  claim  an  account  and  require  a  settlement  of  the  concern     .     .  472 

cannot  take  the  business  in  their  own  hands  and  settle  it    ...     .  472 
have  much  the  same  rights  and  remedies  as  the  representatives  of  a 

deceased  partner 472 

cannot  bring  trover  against  the  partners  for  the  partnership  effects  .  472 
may  hold  the  partnership  effects  as  well  as  the  solvent  partners,  all' 

'    being  equally  entitled  to  possession 473 

ASSIGNEE  OF  A  FOREIGN  FIRM, 

possession  by,  would  prevent  an  attachment  or  levy  on  the  property 

of  the  firm  in  this  country 474 

ASSIGNING  PROPERTY, 

must  be  done  in  the  regular  business  of  the  firm 163 

that  a  partner  has  not  power  to  assign  property  of  the  firm  in  any 

unusual  way 164 

the  firm  being  insolvent,  may  a  partner  assign  all  the  property  in 

trust  to  pay  creditors 165 

ASSIGNMENT, 

effect  of,  by  a  partner  of  his  interest  in  a  copartnership     ....     160 

gives  the  assignee  a  right  to  insist  on  an  account 160  n.  (e) 

(See  DiLECTus  Personakum.) 
by  one  partner  of  all  his  interest,  effect  of 400 
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ASSIGNMENT  OF  DEBT, 

if  a  debt  due  to  the  firm  be  assigned  by  one  partner  to  his  copartner, 

notice  shall  be  given  to  the  debtors.     .     .    ' 329  n.  (o) 

ASSIGNMENT  OF  PROPERTY  OF  FIRM, 

right  of  (Ch.  VII.  Sec.  n.) 162 

right  of  every  partner  to  assign  in  th^  regular  business  of  the  part- 
nership absolute 162 

ASSUMPSIT, 

action  of,  will  lie  between  partners  where  a  balance  of  accounts  is 

struck 610  n.  (d) 

ATTACHMENT, 

by  a  creditor  of  a  partner  of  his  interest  in  the  firm  property      .     .    352 

of  a  partner^s  interest  suspended  by  bankruptcy 474 

would  not  be  suspended  where  a  fbreign  firm  went  into  bankruptcy 
abroad,  and  a  creditor  of  one  of  the  partners  attached  his  inter- 
est in  this  country' 474 

would  be  prevented  if  the  foreign  assignee  had  taken  possession  of 

the  property 474 

AUTHORITY, 

of  the  firm  to  one  partner  to  use  the  partnership  name  outside  the 

business  of  the  partnership  may  be  express  or  inferred  from  acts    112 

AWARD  OF  ARBITRATORS, 

cannot  of  itself  effect  a  dissolution 467 


B. 

BALANCE  OF  ACCOUNT.     (See  Account.) 
BANKERS.     (See  JoiVT-BTOCK  Companies.) 

BANKRUPTCY,  Ch.  XV. 

when  and  how  it  dissolves  a  partnership  (Sec.  I.) 469 

in  England  dissolution  does  not  take  place  until  bankruptcy  has  been 

declared  by  competent  authority 469 

in  this  country  dissolution  takes  place  when  the  assets  are  vested  in 

the  hands  of  the  assignee 469 

where  there  are  no  statutes  of  insolvency,  inability,  and  refusal  to 

pay  debts  does  not  of  itself  operate  a  dissolution 470 

acts  upon  a  partnership  in  many  respects  like  death  of  the  partners      471 

foreign,  would  not  suspend  the  attachment  or  levy  on  the  interest  of 
the  partnership  property,  found  and  attached  here,  before  pos- 
session taken  by  foreign  assignee 474 

where  all  the  partners  of  a  firm  become  bankrupt  the  discharge  of 

one  affects  only  himself 475 


INDEX.  605 

BANKRUPTCY — continued, 

of  a  plaintiff,  his  assignees  may  continue  an  action  in  his  name   .     .    476 

where  actions  for  the  recovery  of  debts  due  to  the  firm  are  brought 

by  the  solvent  partners  and  the  assignees  of  the  bankrupt    .     .     475 

operates  a  discharge  of  an  execution  against  the  partnership  .     .     .    476 

a  decree  of,  in  England,  goes  back  by  relation  and  makes  the  bank- 
ruptcy effectual  from  tlie  first  act  of 476 

in  this  country,  generally,  a  decree  of,  takes  effect  only  from  its  own 

time 476 

of  a  partnership  in  case  of,  joint  property  forms  a  fund  for  joint 
creditors,  and  separate  property  of  each  partner  a  several  fund 
for  the  private  creditors  of  each 480 

of  a  partnership,  all  the  firm  property  and  all  the  several  property  of 

the  partners  goes  to  the  assignees 438 

a  creditor  of  the  firm  taking  several  notes  from  the  partners,  has  no 

rights  as  a  partnership  creditor 486 

where  a  partner  takes  property  from  the  firm,  and  bankruptcy  en- 
sues, the  property  so  taken  will  be  held  to  satisfy  any  balance 
due  from  the  partner  to  the  firm 491 

rule  of  appropriation  pf  funds  where  the  firm  and  all  the  partners 

are  bankrupt 493 

in  case  of,  where  property  appears  either  in  the  separate  estate  of  a 
partner  or  the  joint  estate  of  the  firm  to  have  been  abstracted 
from  the  other,  it  must  be  restored 494 

where  the  joint  estate  is  larger  at  time  of,  on  account  of  any  fraudu- 
lent act  against  one  of  the  partners,  his  several  creditors  may 
proceed  against  it  for  that  amount 600 

if  any  contracts  or  enterprises  are  outstanding  at  the  time  of,  the  as- 
signees must  wait  until  they  are  adjusted,  and  take  the  share  of 
the  bankrupt  in  the  result 603 

sale  of  the  effects  in,  usual  course  adopted  by  assignees    ....    606 

BANKRUPTCY  OF  A  PARTNER, 

where  other  partners  are  solvent,  effect  of  on  the  solvent  partners  .    471 
property  rights  and  interests  of  a  bankrupt  partner  pass  to  his  as- 

*     signees 471 

Where  there  is  a  provision  in  the  articles  that,  in  case  of,  the  others 
shall  take  his  share  at  a  valuation  and  continue  the  business, 

effect  of 473 

notice  of,  not  necessary  to  prevent  the  partner  from  being  bound  by 

new  debts 473 

when  it  operates  a  dissolution 473 

annuls  any  attachment  or  execution  of  his  interest  in  the  firm     .     .    474 

BANKRUPT  PARTNER. 

discharge  of,  does  not  affect  indebtedness  of  other  partners,  except- 
ing as  to  the  sum  which  the  creditor  takes  by  way  of  dividend  .    476 
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• 

BANKRUPT  TARTNER  — continued. 

where  made  defendant  in  an  action  against  the  firm  after  hia  dis- 

charget  m&7  have  judgment  against  the  plaintiff 475 

taking  up  the  notes  of  the  firm  after  getting  his  certificate  is  per- 
mitted to  prove  against  the  joint  estate   .     .  ' .    .     .     .    476  n.  (z) 

assignees  of^  take  only  his  interest  in  the  joint  property     ....    488 

BILL  IN  EQUITY.     (See  Equity.)  * 

BU.LS  OF  EXCHANGE, 

drawing  and  indorsing  of,  hy  partners 199  n.  (a) 

drawn  or  accepted  fraudulently 211 

of  a  partner  or  partners,  where  equity  will  restrain  its  negotia- 
tion       212  n.  (0 

drawn  in  blank  and  filled  or  indorsed,  but  not  delivered  or  negoti- 
ated before  dissolution  of  the  firm 390 

BOND, 

where  taken  of  one  partner  for  a  simple  debt  of  the  partnership  107  n.  (i) 
given  for  a  simple  contract  debt  operates  as  a  release  of  that 

debt 107  n.  (0 

taken  from  an  ostensible  partner  for  partnership  debt  extinguishes 

claim  against  secret  partner  afterwards  discovered     .     .     108  n.  (s) 

{See  Partners.) 

BOOKS  OF  ACCOUNT.    (See  Account,  Equity,  and  Rights  anb 

DuTiBS  OF  Partners.) 

BROKERS.    {See  Agent  and  Partners  as  to  Third  Parties.)    47,  50, 145 


c. 

CAPITAL.     (See  Partnership  and  Partnership  Property.) 

CAPTAIN  OF   A  SHIP.    (See  Part-owners  of  a  Ship.) 

CARE  AND  SKILL  AND  TIME, 

provisions  for  giving,  to  the  partnership 243 

(See  Partnership.) 
CERTIFICATE  OF  LIMITED  PARTNERSHIP.    (See  LmrrED  Part- 
nership.) 

CESTUI  QUE  TRUST,     (flfec  Trustees.) 

CHANGE  IN  THE  PARTNERSHIP,  Ch.  XIII.      (See  Partnership.) 

eflfect  of  (Sec.  I.) 406 

by  the  retirement  of  a  partner 406 

causes  dissolution 407 

by  the  death  of  a  partner 407 

discharges  bonds  and  other  contracts 332,  333 
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CHARTERER, 

when  liaft>le  for  the  repairs  and  supplies  of  the  ship 571 

{See  Pabt-owners  of  Ships.) 

CLUBS.     (See  Partnership.) 

COMMON  CARRIERS, 

partners,  one  of  whom  lost  property  intrasted  to  them,  firm  liable  .     156 
action  against,  not  in  tort,  unless  special  contract  stated  ....     158 

COMMANDITE.    (See  Limited  Partnership.) 

COMMON  LAW. 

right  of  action  between  partners 277 

COMMUNITY  OF  INTEREST,  (See  Partners,  Partnership.) 

must  exist  in  the  property  or  proceeds  resulting  from  joint-doing, 

to  make  that  partnership  property 44 

may  be  in  profits  only,  and  not  in  property 48 

COMPANY.     (See  Jo*int-8tock  Companies.) 

COMPENSATION. 

of  a  partner^s  right  to  extra 229 

afler  dissolution,  partners  who  close  up  the  affairs  of  the  concern,  in 

general,  not  entitled  to 230  n.  (c) 

where  provided  for  by  the  articles 230 

where  one.  partner  is  exempted  by  the  articles  from  rendering  his 

services  to  the  joint  business 230  n.  (z) 

CONDUCT, 

which  partners  may  require  of  each  other 222 

CONSIDERATION, 

where  no  new  consideration  is  given  for  a  new  promise  to  pay  a 

debt .     110 

debt  of  one  partner  sufficient  to  sustiun  a  promise  of  partnership 

to  pay  it 215 

where  a  creditor  agrees  with  a  firm  to  discharge  a  retiring  partner, 

the  mere  inadequacy  of  the,  cannot  be  inquired  into  ....    422 

a  new  partner  is  not  liable  for  old  debts  of  the  firm  unless  he  as- 
sumes them  for .    433 

admission  into  the  firm  sufficient,  to  bind  a  new  partner  for  the  old 

debts  of  the  firm,  to  those  from  whom  the  consideration  comes  .    434 

must  be  shown  for  a  creditor  giving  up  a  claim  on  the  firm  and 

accepting  a  claim  on  one  partner 487 

CONTINUATION  OF  PARTNERSHIP.     (See  Articles  of  Partner- 

ship.) 
CONTRACTS, 

between  partners  arising  before  the  partnership 271 

between  partners  arising  afler  the  partnership 271 
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CONTRACTS  —  continued. 

of  partners  under  seal \     .     .     .    SSS 

where  a  deed  is  substituted  for  a  simple  contract 333 

made  with  one  partner  for  the  benefit  of  the  firm 334 

when  the  partner  entering  into  the  contract  may  sue  alone     .     .     .     335 

by  a  partnership  for  insurance 335 

with  a  firm  may  be  exchanged  for  another  only  by  consent  of  all 

parties 336 

between  the  new  partner  and  the  old  firm  that  the  new  partner 
shall  become  responsible  for  the  old  debts  of  the  firm,  valid 
between  the  partners,  but  not  valid  as  to  the  creditors    .     .     .    434 

CONTRACT  OF  PARTNERSHIP.    (See  Partnership.) 

CONTRIBUTION, 

demand  for * 385 

professional  partnership  not  distinguished  here  from  trading  part- 
nership    286  n.  (r) 

when  claimed  for  some  transaction  separate  from  the  partnership 

accounts 287  n.  (i) 

can  be  claimed  only  for  an  actual  payment  of  a  joint  debt .    .    287  n.  (t) 
cannot  be  maintained  by  one  partner  against  his  copartner  for  pay- 
ment of  judgment  founded  on  a  tort 287 

COPYRIGHTS, 

held  by  partnership 265 

CORPORATIONS, 

may  incur  the  liability  of  a  partner  as  to  third  persons 29 

how  far  they  may  enter  partnership  as  partners  therein      .     .      29  n.  (k) 

COURTS  OF  EQUITY, 

will  interfere  in  case  of  dissolution,  when  and  how 394 

(See  Equity.) 
COVENANT, 

with  one  partner  not  to  sue  him  will  not  discharge  his  copart- 
ners      172  n.  (w) 

COVENANT,  ACTION  OF, 

when  it  will  lie  between  partners 275  n.  (w) 

CONVERSION.    (5^  Trover.) 

CO-SURETY.     (See  Surety.) 

CREDIT, 

when  given  to  one  partner  only 103 

where  partners  agree  that  one  shall  purchase  goods  and  then  let  the 

others  into  an  interest  in  them  .....*....  104  n.  (d) 
where  there  is  no  evidence  to  show  to  whom  credit  was  given  .  .  104 
where,  for  money  borrowed,   a  partner  gives    his  own  bill    or 

note 105  n.  (/) 
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CREDIT  —  continued, 

where  the  creditor  sold  goods  or  loaned  money  to  the  several  part- 
ners on  their  several  credit .     105 

to  exonerate  other  partners,  must  be  given  knowingly  and  volonta-   * 
rily  to  one  or  more  exclusively 105 

where  given  to  one  partner  only,  same  rule  applies  to  aU  simple 

contracts  whether  oral  or  written 105 

question  as  to  whom  given,  one  of  fitct  for  a  jury     ....   105  n.  (h) 

where  a  creditor  accepts  the  individual  security  of  a  partner  instead 

of  the  debt  of  the  firm 106 

where  a  partner  uses  the  credit  of  the  firm  for  his  personal  ad- 
vantage without  authority Ill 

CREDITOR, 

may  sue  all  the  firm,  notwithstanding  stipulations  between  the  part- 
ners exempting  some 102 

who  became  one  without  knowledge  of  agreement  to  exempt  may 

levy  execution  on  goods  of  partner  exempted 102 

taking  from  one  partner  of  a  firm  security  of  a  higher  nature  than 

the  debts,  when  it  discharges  the  firm 109 

whether  intended  to  accept  the  sole  liability  of  a  partner  in  dis- 
charge of  a  joint  debt  of  the  firm,  for  a  jury  to  decide    .   110  n.  (p) 
where  security  of  same  dass  with  joint  security  is  accepted  by   .     .    110 
of  a  firm  entitled  to  the  assets  of  the  firm  until  his  debt  is  paid  .     .    253 

agreement  of,  to  discharge  some  members  of  a  firm 896 

may  lose  his  claim  against  a  retiring  partner  for  firm  debts  by  the 

assignees  making  themselves  responsible 478 

of  one  or  more  partners  may  have  the  liability  of  the  firm  as  secu- 
rity for  the  debt 485 

in  case  of  insolvency  of  his  debtor  may  give  up  his  security  and 
prove  his  whole  debt,  or  obtain  what  he  can  from  his  security 

and  prove  the  balance 488 

where  the  liability  of  the  firm  and  that  of  the  partners  is  concur- 
rent, the  creditor  is  bound  to  elect  which  he  will  take      .     .     .    489 
has  no  direct  lien  on  the  partnership  funds  for  his  debts     .     .    502  n.  (I) 
cannot  file  a  bill  to  stop  a  partnership  and  wind  up  its  concerns  512  n.  {k} 
where  he  receives  payment  from  the  part-owner  dealing  with  in  his 

negotiable  bills  or  notes 566 

(See  Bankbuftct.) 

CREDITOR  OF  A  FIRM, 

rights  of,  as  to  retiring  partners 421 

{See  Retiring  Pastnera.) 
transfer  by  one,  of  an  account  against  a  firm,  to  the  private  account 

of  one  partner  without  the  knowledge  of  the  firm 423 

accepting  paper  of  the  new  firm  for  a  debt  of  the  old,  with  knowl- 
edge of  the  retirement  of  a  partner 428 

what  consideration  necessary  for  a  release  to  a  retiring  partner  .    .    424 

89 


J 


• 
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CREDITOR  OF  A  FIRM— eon/tntiei. 

taking  new  security  and  retaining  the  old •  434 

where  he  gives  the  evidence  of  his  debt  to  one  of  the  partners,  that 

he  may  collect  it  from  the  others 425 

retaining  expressly  all  his  rights  against  the  retiring  partner  .     •     .    425 

must  bring  their  actions  only  against  the  sunriving  partners  .     .    .    447 

creditors  of  a  firm  and  of  separate  partners,  how  funds  are  distrib- 
uted among 347, 480 

rights  of,  not  affected  by  any  disposition  of  his  property  by  a  de-  • 
ceased  partner 454 

when  delay  on  the  part  of,  will  be  considered  as  a  confirmation  of 

the  provisions  of  a  deceased  partner 454 

have  no  claim  on  the  assets  of  a  deceased  partner  for  any  debts  con- 
tracted after  his  death,  except  what  he  expressly  places  in  the 
new  partnership 454 

dealing  with  the  firm  afler  the  death  of  a  partner,  have  only  security 
on  the  property  of  the  deceased  partner  for  the  amount  he 
places  in  the  new  firm 454 

may  have  the  partnership  security,  and  also  several  securities  of  the 

partners,  as  sureties  for  the  debt    .     .    , 485 

CREDITORS  OF   THE  FIRM,  RIGHT   OF,  AS  TO  ITS  REAL 
ESTATE.    (See  Real  Estatjb  of  Pabtnbrship,  how  tbsated 

IN  EQmTY.) 

CUSTOM-HOUSE  BONDS, 

Act  of  Congress,  March  1,  1823,  Stat.  2,  ch.  21,  §  25    .    .      178  n.  (g) 


D. 

DAMAGES, 

may  be  recovered  for  a  breach  of  contract  to  enter  into  partnership  237 

from  misconduct  of  a  partner,  provisions  for  in  articles    ....  250 

liquidated 250 

where  in  fiict  a  penalty 250 

{See  LlQUIDATlED  DaHAOBB  and  FENAL.TT.) 

DEATH, 

causes  necessarily  a  dissolution 807 

DEATH  OF  A  PARTNER, 

who  was  a  member  of  two  firms ;  whether  the  bar  to  an  action  be- 
tween them  is  removed 326 

a  dissolution  of  partnership 397,  438,  453 

where  provision  is  made,  that  it  shall  not  operate  as  a  dissolution    .    439 

DEBTS, 

may  be  changed  firom  one  debtor  to  another  without  any  change  in 

the  partnership 148 
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DEBTS  —  continued. 

•   adoption  of  debt  due  from  a  single  partner,  hj  the  partnership,  may 

be  implied 148 

change  of,  must  be  done  by  consent  of  all  the  partners,  and  for  a 

good  consideration 148, 

how  the  funds  are  appropriated  to 480 

what  are  joint  and  what  are  seyeral 484 

when  originally  joint  or  only  several,  and  the  creditor  can  show  in- 
debtedness of  the  other  kind  for  the  same  cause,  whether  it  dis- 
charges the  old  debt  or  is  only  collateral  security 485 

whether  a,  originally  joint,  has  become  several 485 

whether  a,  originally  several,  has  become  joint 485 

originally  joint,  afterwards  becoming  several,  and  consent  of  the 
creditor  to  give  up  all  and  retain  only  one,  a  consideration  for 

the  consent  must  be  proved 487 

where  there  is  a  new  and  old  for  the  same  cause,  and  it  is  not  pre- 
sumed that  the  new  has  paid  the  old,  both  co-exists,  and  the 

new  is  considered  security  for  the  old 488 

secured  by  the  specialty  of  one  partner,  when  regarded  as  a  simple 

contract  debt  and  all  the  partners  bound  by  it  .     .     .     .  510  n.  (d) 

DEBTS  DUE  BY  THE  PARTNERSHIP, 

appropriation  of  the  property  to  .     . 842 

DEBT  OF  A  FIRM, 

may  become  barred  as  to  partners  in  the  State  and  not  as  to  those 

out  of  it 184  n.  (n) 

(5ec  Limitations,  Statute  op.) 

DEBT  OF  ONE  PARTNER, 

incurred  for  the  partnership,  but  before  its  formation,  is  not  the  debt 

of  the  partnership 215 

is  sufficient  consideration  to  sustain  a  promise  of  the  partnership,  to 

pay  it 215 

DEBT  OF  SEPARATE  PARTNER, 

the  property  of  the  firm  cannot  be  taken  for 848 

DECEASED  PARTNER, 

right  of  the  representatives  of,  to  have  an  account  taken   ....    446 

settlement  of  the  estate  of  a 447 

estate  of,  settled  entirely  on  equitable  principles  .     .     .     .     .     .     .    447 

whether  a  creditor  may  proceed  at  once  against  the  estate  of  the    .    448 
the  chums  of  the  several  creditors  of*  and  joint  creditors  of  the  firm 

are  kept  distinct 448 

where  there  is  no  joint  fund  and  the  surviving  partner  is  insolvent, 
the  joint  creditors  of  the  firm  take  of  the  estate  of  the  deceased 

partner^Kin|7a««u  with  his  separate  creditors 449 

when  the  estate  of  a,  is  discharged  by  payment  of  the  debt    .    .     .    449 


612  INDEX. 

DECEASED  PARTNER— con^ti«i. 

or  by  a  transfer  of  the  account •  449 

notice  of  a  dissolution  by  death  never  necessary  to  protect  the 

estate  of  the  deceased  partner  from  the  future  debts  of  the  firm    449 

may  limit  the  amount  or  proportion  of  his  estate  that  shall  re- 
main in  the  partnership 454 

where  insolvent,  and  the  administrators  permitted  to  sell  the  stock 
in  the  usual  course  of  trade  for  business  benefit,  and  a  loss  oo- 

curred,  they  were  not  responsible 505 

(See  DsATH.) 

DECLARATION.    (See  Partners,  Admissions  and  Representations 

OF.) 

DECREE, 

for  dissolution  of  partnership  may  declare  that  the  partnership 

never  existed 457 

(See  Equity.) 

DECREE  OF  DISSOLUTION  FOR  MISCONDUCT  OF  A  PART- 

NER 457 

will  be  granted  when  the  conduct  is  of  such  a  nature  as  to  expose 

the  other  partners  to  important  injury 458 

will  not  be  made  for  slight  reasons 458 

cases  in  which  it  would  be  granted 458  n.  (e) 

where  the  mischief  complained  of  is  specific  and  a  habit,  the  court 

may  grant  an  injunction  instead  of  a  dissolution 459 

cases  of 4G0 

DECREE  OF   DISSOLUTION  WHERE  MISCONDUCT  IS   NOT 

CHARGED    . 460 

for  bankruptcy  or  insolvency 460 

for  any  cause  which  takes  from  a  partner  all  his  ownership     .    .     .  461 

DEEDS, 

where  made  to  the  partnership  by  the  name  of  the  firm     ....  933 

where  substituted  for  a  simple  contract  with  the  same  parties      .     .  333 

by  a  partner  for  the  firm 109 

DETERMINATION  OF  DIFFERENCES  BY  ARBITRATION, 

provisions  for 247 

DEVISEE, 

of  a  partner,  where  it  is  a  condition  that  he  is  to  become  a  partner 
in  the  firm,  he  mu8.t  submit  to  the  condition  and  offer  himself 
as  partner 452 

DILECTUS  PEB80NARUM, 

effect  of  on  representatives  or  assignees  of  a  partner    .     .     .     11  n.  (ib) 
great  respect  paid  by  courts  to,  in  reference  to  transfer  and  incom- 
ing partners • 13 
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DILECTU8  PEBBONABUM— continued. 

must  always  exist,  both  as  to  original  partnership  and  reception  of  a 

new  partner 159 

a  partner  cannot  transfer  his  relation  of  partner 159 

if  a  partner  bequeathes  his  interest  in  a  firm,  legatee  not  a  part- 
ner   160 

assignees  of  a  bankrupt  partner  not  partners  with  the  other  mem- 
bers of  the  firm 160  n.  (d) 

not  a  right  of  the  old  partners  only,  but  of  the  proposed  new 

one 161 

where  the  interest  of  one  partner  was  sold  on  execution    ....    355 

DIRECTOBS.    {See  Joint-stock  Oompakibs  and  Notice.) 

DISCHARGE.    {See  Baitkruftct,  Bankrupt  Partner,  and  Covenant.) 

DISHONOR,    (flfee  Notice.) 

DISSENT.    {See  Partners,  Rights  and  Duties  of.) 

DISSOLUTION, 

provisions  for 244 

of  a  decree  for  a ' 299 

power  of  equity  to  grant 801 

by  a  sale  of  goods  under  execution 857  n.  (6) 

by  a  provision  in  the  articles 880 

power  of  equity  to  decree  dissolution 881 

where  the  articles  omit  all  reference  to 882 

where  the  agreements  are  only  oral,  or  they  simply  agree  to  be 

partners         882 

where  the  partnership  entered  into  long  contracts  of  business    .     .  888 
where  one  of  several  partners  agrees  with  a  stranger  for  a  sub-part- 
nership        388 

where  formed  for  a  single  adventure 884 

where  formed  for  dealing  in  a  subject-matter  certain  to  expire 

at  a  certain  time 384 

by  the  will  of  all  the  partners 884 

where  contract  of  copartnership  is  under  seal 884 

consent  to  dissolution  may  be  inferred 885 

where  there  is  an  incorporation  of  the  partners  for  the   same 

business 885 

general  effects  of 886 

effects  of  on  the  interests  and  rights  of  partners 886 

no  effect  on  property  of  partners 886 

each  partner,  in  absence  of  a  special  agreement,  may  compel  a  final 

settlement 886 

each  partner  is  still  liable  for  the  debt 386 

power  of  each  partner  to  demand  and  receive  payment  of  debts .     .  887 

{See  New  York  Statute,  April  18th,  1888, 

ch.  257) 887  n.  (a) 
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DISSOLUTION  —  carUinued. 

without  a  special  agreement  leayes  all  the  partners  equal  in  rights 

and  obligations 887 

winding'Up  the  concern 888 

powers  of  each  partner  in  case  of  a*  dissolution  ....  888,  390,  896 

where  power  of  a  partner  passes  to  his  administrator 388 

where  there  is  an  agreement  that  one  shall  wind  up  the  business    .  888 
settlement  by  a  partner  in  fraud  of  the  firm  valid  as  to  innocent 

stranger 388 

duly  and  power  of  settling  partners 390,  392 

rule  as  to,  in  Pennsylvania 390 

authority  given  to  continuing  partners 392 

where  equity  will  interfere 394 

no  partner  may  daim  payment  for  his  services  in  case  of ...    .  394 

effect  of  upon  third  parties 394 

agreements  between  partners  upon 395 

where  the  interest  in  the  partnership  has  been  transferred  to  an 

assignee 396 

where  the  creditors  consent  to  an  agreement  between  partners 

after 396 

.    notice  of 397 

by  death  of  a  partner 397 

actions  and  remedies  after 398 

effect  of,   on  an  interest  held  on  condition  that  the  partnership 

exists 398 

effect  of  on  a  lease  held  by  the  partnership  from  one  of  the  part- 
ners       • 399 

what  acts  dissolve  a  partnership 399 

for  outlawry 399 

by  a  conviction  for  felony 399 

by  the  ^tot  of  a  part  of  the  firm  only 399 

by  the  marriage  of  a  female  partner 899 

by  an  assignment  by  one  partner  of  all  his  interest 400 

where  the  assignee  continues  to  act  as  partner 400  n.  (o) 

by  sale  on  execution  of  the  interest  of  a  partner 400 

by  a  partner  by  his  own  will 401 

at  what  time  and  in  what  manner  a  partner  may  cause  a    .     •    .    •  401 

by  one  partner,  notice  of  must  be  given  to  the  other  partners    •     .  403 

,    may  be  made  prospectively 403 

notice  of,  at  will  of  a  partner,  need  not  be  in  writing 404 

•        by  retirement  of  a  partner 406 

by  any  change  in  the  partnership 407 

after,  one  partner  dealing  with  a  person  having  no  notice  of  can 
bind  his  copartner,  but  only  in  transactions  in  the  usual  course 

of  the  firm^s  business 420 

by  death  of  a  partner 438 

by  death  of  a  partner,  notice  of  not  necessary 449 
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DISSOLUTION  —  continued. 

where  one  of  the  surviving  partners  is  executor  to  the  deceased 

partner,  notice  of  dissolution  should  be  ^ven   ....  449  n.  (f) 

of  a  dissolution  by  decree 457 

what  such  a  decree  may  provide 457 

for  any  cause  which  takes  from  a  partner  all  his  ownership    .     .     .    461 
caused  by  a  levy  of  execution  on  a  partner^s  interest  and  subsequent 

sale 461 

by  a  sale  by  one  partner  of  all  his  interest  to  his  copartner    .  461  n.  0) 

an  attachment  on  a  mesne  process  would  not  cause  a 462 

not  caused  until  actual  transfer,  if  the  partner  retains  possession     .    462 
caused  by  the  marriage  of  a  partner  who  is  a  single  woman   .     .     .    462 

caused  by  a  partner  passing  under  guardianship 462 

caused  by  one  of  the  partners  being  convicted  of  treason,  or  abscond- 
ing for  debt  or  felony 463 

insanity  itself  does  not  operate  a 466 

but  if  insanity  were  determined  by  due  inquest,  and  public  notice 

given,  it  would  be  held  to  operate  a 466 

because  the  continuance  of  the  partnership  has  become  impractica- 
ble   ^ 467 

caused  by  bankruptcy 469 

(See  Baitkruftct.) 
where  there  are  no  statutes  of  insolvency,,  inability  and  refusal  to 

pay  debts  do  not  operate  a 470 

absconding  does  not  operate  a 470 

simple  insolvency,  without  an  assignment  or  any  judicial  process, 

does  not  work  a  .     .     .     ; 470  n.  (e) 

appointment  of  a  receiver,  in  certain  cases,  operates  a 470 

in  case  of,  must  be  an  account  if  demanded  by  a  partner  or  a  party 

in  interest 511 

in  a  suit  in  equity  for,  and  an  account,  alleging  an  agreement  that 
dividends  of  profits  were  to  be  made  at  certain  periods,  the  . 
court  may  decree  the  payment  of  the  sums  due  thereon  before 
the  final  distribution  of  assets    ..'....•...  512  n.  (k) 
of  a  limited  partnership  notice  should  be  given,  unless  it  comes  by 

original  limitation  of  time,  or  by  some  act  of  law 536 

of  a  joint-stock  company,  a  change  in  the  members  would  not 

operate  a,  as  in  a  common  partnership 545 

DISSOLUTION  BY  DECREE, 

Ch.  XIV. ^7 

for  misconduct  of  a  partner 457 

courts  of  common  law  unable  to  grant 457 

cases  in  which  courts  of  law  might  dissolve  a  partnership  ....  457 

courts  of  equity  have  full  power  to  grant  a 457 

(5m  Degbbe,  and  Equttt.) 

usually  for  causes  occuning  after  formation  of  partnership     .    .     .  458 
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DISSOLUTION  BT  DECBEE  ^  continued. 

excluding  one  elected  trustee  in  an  unincorporated  compan3r  may  be 

good  ground  for  a 459  n.  (/) 

where  misconduct  is  not  charged 460 

or  bankruptcy  or  insolvency 460 

will  be  granted  for  any  cause  which  takes  from  a  partner  all  his 

ownership 461 

pecuniary  inability  of  one  partner  to  fulfil  material    engagements 

with  the  other  partners  sufficient  cause  for 463 

inability  of  a  partner  to  do  his  duty  to  the  firm,  caused  by  a  perma- 
nent loss  of  health 463 

would  be  granted  for  insanity 464 

where  the  appointment  of  guardians  would  cause  much  delay  a 
court  of  equity  would  receive  a  petition  from  the  next  friend 
of  the  insane,  and,  upon  cause  shown,  grant 466 

where  the  continuance  of  the  partnership  has  become  impracticable, 

will  be  granted  in  equity 467 

DIVISION   OF   PROFITS, 

provision  for 249 

(^8ee  Articles.) 

DORMANT   PARTNER, 

usually  understood  as  one  both  secret  and  inactive 83 

difference  between  a  dormant  and  an  open  partnership  ...    33  n.  (p) 

(See  Partnebs.) 

liable  when  discovered 62  n.  (a) 

unless  they  plead  in  abatement,  an  action  maj  be  maintained  against 

them  alone 62  n.  (a) 

non-joinder  of,  in  an  action  by  or  against  a  firm 290 

where  the  goods  of  the  ostensible  partner  are  attached  and  another 

creditor  discovers  a,  and  makes  him  defendant 360 

where  the  ostensible  partners  were  not  dealt  with  on  partnership 

account 360 

rights  and  obligations  of,  as  to  the  real  estate  of  a  partnership  .    .    368 

nghts  of,  when  retiring 415 

(See  Notice  of  Retirement.) 

liable  for  debts  contracted  during  the  partnership 416 

who  is  a  new  partner 436 

(See  Incoming  Pabtner.) 
need  not  give  notice  to  cut  off  his  personal  liability  for  future  debts, 
but,  gucere,  how  is  it  as  to  property  left  by  him  in  the  firm  after 

his  retirement 497 

on  the  discovery  of,  creditors  may  elect  whether  to  proceed  against 
the  ostensible  partners  alone  or  against  the  actual  firm  prop- 
erty  600 

where  non-joinder  of,  either  in  an  action  by  or  against  a  firm,  is  not 

an  objection  to  the  maintenance  of  the  suit 500  n«  (ff) 
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DOWER  m  REAL  ESTATE  OF  PARTNERSHIP, 

where  land  is  conveyed  to  partners  as  tenants  in  common  ....     374 
{See  Reai.  Estate  of  Partnership,  how  Treated  in 
Equity.) 

DUTIES.    (^See  Partners,  Rights  and  Duties  of.) 


B. 
EQUITY, 

of  questions  between  partners  cognizant  only  by  courts  of  equity 

(Ch.  Vni.,  Sec.  8) 288 

when  it  may  decree  specific  performance  of  a  contract  to  enter  into 

partnership 13  n.  (n) 

whether  equity  will  give  relief  where  security  is  taken  of  a  higher 
nature    than  the  debt,  determined    by  the  intention  of  the 

parties 109 

where  a  partner  attempts  to  bind  the  firm  by  a  specialty,  but  for 

want  of  authority,  binds  himself  only 109 

how  it  will  treat  the  transferee  of  one  partner's  interest  in  the 

firm 169 

will  compel  a  specific  performance  of  articles 234 

may  decree  a  specific  performance  of  agreement  to  enter  into 

partnership 235 

may  prohibit  a  partner  from  dissolying  the  firm 236  n.  (o) 

may  decree  a  partnership  as  of  a  paist  day 237 

will  not  permit  settled  accounts  to  be  opened  without  good  rea- 
son  .242 

{See  Accounts.) 
where  one  partner  in  violation  of  his  agreement,  engages  in  busi- 
ness on  his  own  account 244 

has  fiill  power  to  decree  dissolution 244,  301 

has  power  to  remove  a  copartner 244 

when  would  sustain  conduct  of  majority  not  authorized  by  arti- 
cles  249 

will  not  relieve  against  liquidated  damages  if  legally  due  .     :     .     .    251 

will  not  enforce  a  sale  of  good-will 262 

questions  between  partners  cognizant  only  in 288 

instances  of  a  resort  to 295 

when  will  declare  the  partnership  void  ab  initio 296  n.  (k) 

methods    and    processes    of,    applicable    in    cases  of    partner- 
ship  297 

what  is  necessary  to  give   jurisdiction  to,  in  cases   of  partner-  . 

ship. 302 

will  grant  relief  to  a  partnership  as  against  third  persons     .     .    340 

effect  of  a  decree  of  dissolution 381 

how  real  estate  of  partnership  is.treated  in 441  n.  (o) 


618  INDEX. 

EQUITY— continued. 

will  give  relief  in  cases  of  negligence  or  gross  mistake  hj  surnving 

partners 442 

will  not  prevent  surriving  partners  firom  becoming  purchasers 
from  the  representatives  of  the  share  of  the  deceased  part- 
ner   442  n.  (r) 

power  of,  in  case  of  a  dissolution  of  partnership 403 

will  restrain  the  surviving  partners  from  continuing  in  business 

under  the  credit  and  risking  the  effects  of  the  old  firm  .     .    443 

in  case  of  insanity,  where  the  appointment  of  guardians  would 
cause  mischievous  delay,  would  receive  petition  from  next 
friend,  and    upon  t»iuse    shown,  decree  dissolation     .     .     .    446 

will  not  interfere  to  decree  the  specific  execution  of  an  agreement 

for  a  partnership 459  n.  {g) 

would  decree  a  dissolution  on  the  marriage  of  a  partner  who  is 
a  siugle  woman,  if  circumstances  prevented  its  operating  as 
such 462 

where  the  continuance  of  the  partnership  has  become  impracticable, 

will  decree  dissolution 467 

will  not  generally  enforce  an  agreement  to  refer  any  question  to 

arbitrators 467 

might  decree  a  dissolution  on  the  award  of  arbitrators 467 

all  parties  interested  must  be  joined  in  suits  in,  whether  as  plain- 
tiffs or  defendants 475 

rule  in,  that  in  bankruptcy  of  a  firm,  joint  property  forms  a 
joint  fund  appropriated  to  the  joint  creditors,  and  the  sever- 
al property  of  each  partner  a  several  fimd  for  private  cred- 
itors       480 

two  firms  having  a  common  member  may  maintain  an  action  between 

themselves  in 480 

when  and  how  will  enforce  the  lien  of  partners  on  the  partnership 

property  for  their  claims 502  n.  (y) 

may  postpone  a  sale  in  bankruptcy  for  the  general  benefit  of  cred- 
itors      506  n.  (w) 

will  compel  partners  to  keep  a  correct  account  of  all  the  business 

of  the  firm  in  their  charge 509 

has  full  power  to  grant  a  partner  or  his  representatives  an  ac- 
count     510 

will  not  interfere  for  a  breach  of  the  partnership  agreement  where 

law  can  give  relief 510  n.  (d) 

when  will  entertain  jurisdiction,  although  account  or  other  action 

will  lie  between  the  parties 510  n.  (d) 

sometimes  infers  judicially  fraudulent  purposes  in  the  settlement 

of  an  account  from  circumstances  indicating  it .     .     .     .    515  n.  (r) 

may  sometimes  infer  an  agreement  between  partners  to  settle  their 
accounts  in  a  certain  way,  and  direct  the  account  to  be  taken 
in  a  similar  manner 519 
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EQUITY — continued. 

has  jurisdiction  in  matters  of  account  between  part-owners  of  a 

ship • 558  n.  ({) 

has   jurisdiction  wherever   there   is    an   express    agreement   be- 
tween the  part-owners  as  to  the  employment  of  the  ship  .    558  n.  (t) 
(See  Aocouio',  Dissolution,  Injunction,  Receiver, 
Partnebship,  Bankruptct.) 

EBROR, 

opening  an  account  for 518 

(See  Account.) 
agreement  between  parties  that  account  shall  not  be  opened  for 

error  will  be  respected  unless  fraud  is  shown 518 

EVIDENCE, 

where  the  signature  of  the  firm  has  been  attached  to  a  paper  by 
a  partner  when  the  burden  is  on  them  to  show  that  it  was 
fraudulent 201 

that  a  bill  had  been  accepted  by  one  partner  in  fraud  of  the  firm 
did  not  oblige  the  plaintiff,  being  indorsee,  to  prove  under 
what  circumstances  it  was  indorsed  to  him 211  n.  (k) 

by  a  partnership  that  the  note  or  bill  on  which  it  is  sued  was  in 

fraud  of  Uieir  rights 212  n.  (T) 

burden  of  proof  on  creditors  of  the  partnership  to  show  that  prop- 
erty is  partnership  property 257 

EXECUTION, 

against  a  partnership  discharged  by  bankruptcy  of  the  firm    .     .    .    476 

(See  Attachment.) 
EXECUTOR, 

when  liable  as  a  partner 146 

when  the  deceased  has  made  his  partner  his  executor   ....    450 

where  a  surviving  partner  is,  he  is  not  entitled  to  an  allowance 

for  carrying  on  the  business  after  his  partner's  decease    .    451  n.  (%) 

or  trustee  carrying  on  the  business  of  a  deceased  partner  pledges 

his  own  responsibility  to  thie  creditors 454 

where  an,  without  any  authority  from  the  will,  trades  with  the  assets, 
the  testator's  estate  will  not  be  liable  in  case  of  his*  bank- 
ruptcy   454  n.  (q) 

to  authorize  an,  to  carry  on  a  trade  with  the  testator's  property,  the 

most  distinct  authority  must  be  given  by  the  will  itself    .    455  n.  (Q 


FACTORS  AND  BROKERS.    (See  Partners  as  to  Third  Pibrsons.) 

FALSIFICATION, 

what  it  is 517 


620  INDEX. 

FELONY, 

effect  on  paitnership  of  conviction  of  a  partner  for 999 

(^8ee  Dissolution  of  Partnership.) 

FEME  COVERT.    (See  Married  Women.) 

FINAL  BALANCE.    (See  Account  Stated.) 

FIRMS  HAVING  A  COMMON  MEMBER, 

can  be  no  action  at  law  between 288 

may  be  in  equity 480 

in  an  action  against  one  the  other  cannot  be  summoned  as  a  tnu- 

tee 288  n.  (0 

demands  between  them 288 

FIRM  name:     (See  Name  of  Firm.) 

FRAUD, 

fraudulent  use  by  a  partner  of  the  name  or  property  of  the 

firm 103,  112,  164,  201,  210 

presumption  of,  never  absolute 112 

but  not  rebutted  by  knowledge  of  the  other  partners  that  the 
obligation  of  the  firm  had  been  applied  by  one  partner  to  pay 
his  own  debt 112  n.  (Q 

FUNDS,  JOINT  OR  SEVERAL  (/8fe«  Debts.) 484 


G. 
GAZETTE.    (See  Notice.) 

GENERAL  PARTNER, 

definition  of 84 

GENERAL  PARTNERSmP, 

admission  by  one  that  he  is  partner  with  others,  not  sufficient  to 

prove  their  partnership      . 195  n.  («) 

(See  Partnership.) 
GOOD  FAITH, 

between  partners,  required  with  great  strictness 222 

GOOD-WILL  OF  THE  FIRM 261 

definition  of 262 

treated  by  law  and  equity  as  a  valuable  property 262 

sale  of,  will  not  be  enforced  in  equity 262 

when  realized  by  the  executor  of  a  deceased  partner 263 

as  to  professional  partnerships 264 

when  a  retiring  partner  **  sells  out^' 409  n.  (h) 

goes  to  the  survivors  of  a  firm  without  payment  therefor  on  their  part  444 

GROSS  EARNINGS.    (See  Partner.) 
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GUARDIAN, 

when  a  partner  is  put  under  guardianship,  his  guardian  becomes  ten- 
ant in  common  with  the  other  partners 463 

GUARDIANSHIP.    (See  Persons  under  XjtUardianshif.) 

GUARANTY,    (See  Surety.) 

where  transferred  from  the  firm  to  a  partner,  or  from  a  partner  to 

the  firm 887 

GUARANTY  AND  BOND  OF  INDEMNITY 881  n.  (z) 

change  in  the  firm  discharges  the  surety 888 


H. 

HEIR.    (See  Real  Estate.) 

HUSBAND  AND  WIFE, 

may  in  some  countries  be  partners ;  effect  of  in  this 827 


I. 

ILLEGAL  CONTRACTS, 

no  action  can  be  maintained  on 841 

ILLEGAL  OBJECTS, 

which  make  a  partnership  void,  instances  of 10 

whether  our  courts  would  take  notice  of  a  breach  of  foreign  law     .      10 

IMPOSSIBILITY.    (S^e  Dissolution.) 
INCAPACITY  OF  PARTNERS.    (See  Dissolution.) 


« 


INCOMING  PARTNER, 

definition  of 34 

addition  of  a  partner  in  Uw  terminates  the  former  copartnership     .      84 

where  one  is  received  and  treated  as  incoming  partner 161 

liable  for  all  subsequent  debts  of  the  firm 485 

not  liable  for  the  old  debts  unless  he  assumes  them  for  consideration    488 
not  liable  for  goods  ordered  before  but  not  deliyered  until  after  he 

enters  the  firm 488  n.  (y) 

where  goods  are  sold  to  a  firm,  and  it  is  dissolved,  and  one  of  the 

old  partners  unites  with  a  new  one  and  forms  a  new  firm      488  n.  (y) 
admission  into  the  firm  is  consideration  enough  to  bind  him  to  those 

firom  whom  the  consideration  comes 488 

a  contract  between,  and  the  old  members  of  the  firm,  that  the  incom- 
ing partner  shall  be  liable  for  the  old  debts,  like  the  other  mem- 
bers of  the  firm,  valid  as  between  the  partners 484 

not  bound  to  creditors  of  the  old  firm  by  a  contract  with  the  old 

members  to  become  responsible  for  them 484 
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INCOMmG  PARTNER  — co«mt«d. 

not  bound  to  the  old  creditors  unless  on  a  promise  for  consideration, 

which  may  be  express  or  impUed 435 

circumstances  that  would  warrant  a  jury  in  finding  an  assumption  of 

the  old  debts  by  an 485 

no  difference  in  regard  to  an,  who  is  a  dormant  partner,  except  that 

a  known  partner  is  liable  on  the  credit  he  gives  as  well  as  his 

interest,  and  a  dormant  partner  on  his  interest  oiAy  ....  4S6 
if  he  is  a  dormant  partner,  and  agrees  to  assume  the  debts,  he  stands 

in  the  same  position  of  a  known  partner  who  assumes  them  .  .  486 
not  liable  for  the  rent  on  a  lease  of  real  estate  taken  by  the  old  firm  .  437 
but  if  he  joins  with  the  old  partners  to  pay  an  increase  of  rent,  he 

will  thereafler  be  liable  for  such  an  increase 437 

where  the  bargain  between  the  partners  is  that  he  shall  be  a  partner 

as  of  a  preceding  day 437 

INFANT, 

incapacity  of,  to  enter  into  partnership 17 

may  be  a  partner  in  a  mercantile  house,  his  father  supplying  the 

capital 18  n.  ((2) 

promise  of,  voidable  and  not  void 18 

may  be  ratified  by  him  after  of  full  age 18 

ratification  may  be  express  or  implied  by  his  acts,  or  infeired  by  law  18 

statutes  respecting 19 

a  mere  acknowledgment  that  the  debt  exists  is  not  always  a  ratifica- 
tion of  the  promise  to  pay 19 

where  an  infant  enters  a  partnership  as  an  adult,  and  does  not  widi- 

draw  after  he  comes  of  age *.....  20 

right  of,  to  avoid  his  contract  gives  no  right  of  avoidance  to  the 

other  contracting  party 21 

privilege  of  avoiding  extends  to  his  legal  representatives  .     .     .  *.  21 

a  decree  of  bankruptcy  against  an  infant  void  at  law     .     .     .    22  n.  (») 
where  a  contract  is  made  with  a  firm,  and  one  of  the  members,  who 

is  an  infant,  repudiates  his  liability 22 

INFANT  PARTNER, 

if,  on  coming  of  age,  he  repudiates  his  liability  for  debts  of  a  part- 
nership, must  repudiate  as  to  the  profits 437 

when  he  comes  of  age,  may  escape  the  obligations  of  the  firm  under 

plea  of  minority 437 

when,  by  remaining  in  the  firm  after  full  age,  he  confirms  the  debts 

contracted  during  his  minority 437 

may  not  claim  a  share  of  the  joint  fundr  of  the  old  partnership  and 

forbid  an  application  of  it  to  the  fiirm  debts 437 

INHERFTANCE  OF  REAL  ESTATE  OF  PARTNERSHIP. 

(See  Real  Estate  of  Partnership,  how  Treated  nr 
Equity.) 
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INJUNCTION, 

a  decree  for,  when  and  how  granted 902 

power  of  equity  to  decree  an  injunction 308 

when  equity  will  grant  injunction 803 

may  issue  without  a  dissolution    .     .     .     .    ' 304 

to  restrain  a  partner  from  using  the  partnership  property  improp- 
erly  304 

form  of  the  order  for 305  n.  (m) 

where  the  partnership  haying  been  dissolved,  one  of  the  partners 
attempts  to  carry  on  the  former  business  in  a  way  injurious  to 

the  former  partners 305 

where  an  account  has  been  settled  between  the  partners    ....    305 
where,  on  settlement,  it  is  agreed  that  a  partner  shall  not  carry  on  a 

certain  trade  within  certain  limits 306 

where  one  partner  carries  on  a  business  injurious  to  the  partner- 
ship  306 

where  a  partner  makes  use  of  the  name  of  the  firm  in  any  wrongful 

way 306 

where  one  of  the  partners  has  deceased 307 

will  not  be  granted  at  the  instance  of  one  partner  afler  judgment  at 

law  against  the  firm 309  n.  (c) 

how  obtained,  {See  Equity,  and  Coubts  of  Equity.) 

INQUISITION  OF  LUNACY, 

(See  Insakb  and  Insanity.) 

INSANE, 

incapacity  tg  enter  into  a  partnership 28 

a  verdict  of  inquisition  of  lunacy  has  no  retrospective  influence  so 
as  to  affect  any  honest  transaction  which  took  place  previous 
^     to  it 466 

INSANITY, 

a  ground  for  a  dissolution  of  a  partnership 456 

whether  it  does  of  itself  dissolve  the  partnership 466 

when  determined  by  due  inquest  and  public  notice  given,  it  would 

per  se  operate  a  dissolution 466 

INSURANCE, 

by  a  partnership,  of  the  joint  property 385 

'  by  one  partner,  in  his  own  name,  of  the  joint  property 836 

authority  of  a  part-owner  of  a  ship  to  insure  may  be  inferred    .     .    557 
{See  Part-ownebs  of  Ships.) 

INTEREST, 

money  advanced  to  the  firm  for  its  use,  by  a  partner,  bears  no  in- 
terest without  specific  bargain 229  n.  (y) 

{See  Pabtnxrs.) 
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J. 


JOINDER  OF  PARTIES.    (See  Actions.) 

JOINT  CREDITORS, 

in  England,  are  entitled  to  prove  under  a  separate  commission,  for 

the  purpose  of  voting  in  the  choice  of  assignees 483 

in  this  country  thej  may  not 483 

who  are 484 

where  a  partner  owes  a  balance  to  the  firm,  joint  creditors,  they  can- 
not prove  it  against  his  several  fund,  unless  the  balance  is 
caused  by  a  fraudulent  abstraction  from  the  joint  funds  .  .  .  500 
where  they  elect  to  proceed  against  the  several  estate  of  a  partner, 
the  several  creditors  of  the  latter  may  proceed  against  the 
joint  fund  for  an  equal  amount 601 

JOINT  ESTATE, 

where  larger  at  the  time  of  bankruptcy  on  account  of  any  fraudu- 
lent act  against  one  partner,  his  several  creditors  may  proceed 
against  it  for  that  amount 500 

JOINT-OWNERS, 

either  joint  tenants,  tenants  in  common,  or  partners 548 

JOINT  PROPERTY, 

what  is 491 

JOINT-STOCK  COMPANIES,  Ch.  XVIH 541 

transfer  of  shares  in,  effect  of 161 

regulated  by  statute  in  England 541 

are  subject  to  the  law  of  partnership 541 

where  all  the  property  is  in  the  hands  of  trustees,  and  the  share- 
holders under  an  indenture  which  declares  the  trust  have  an 

equitable  estate 542 

usually  have  a  common  name 542 

what  right  they  have  to  change  their  name 542  n.  (/) 

may  have  their  by-laws  and  rules  of  proceeding  by  which  they  regu- 
late the  election  of  officers  and  the  transaction  of  business  .     .    543 
cannot  have  any  common  seal,  and  therefore  cannot  make  a  deed  of 

any  kind 543 

in  England  they  are  bound  by  contracts  made  by  a  competent  board' 

of  directors 543  n.  (h) 

cannot  limit  their  liabilities  and  become  a  corporation  or  a  limited 
partnership  by  their  own  act,  without  compliance  with  the  re- 
quirements of  the  law .' 544 

the  directors,  unless  restrained  by  statute  or  the  deed  of  settlement, 

have  all  the  authority  given  to  partners  at  common  law  .  544  n.  (h) 
a  member  of  liable  precisely  as  a  partner 544 
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JOINT-STOCK  COMPANIES  —  continued, 

a  member  of  may  recover  compensation  for  services  rendered  the 

company  previous  to  his  having  become  a  member  of  it  .  544  n.  (I) 
an  action  cannot  be  maintained  between  a  joint-stock  company  and 

one  of  its  members 546  n.  (T) 

change  in  the  members  would  not  operate  a  dissolution     ....    545 

the  death  of  a  member  does  not  operate  a  dissolution 545 

respects  in  which  they  are  like  a  partnership 546 

JOINT-TENANCY, 

all  the  incidents  of,  may  be  given  to  tenancy  in  common  by  agree- 
ment of  the  parties 548 

JUDGMENTS. 

an  unsatisfied  judgment  against  ostensible  partner  may  be  pleaded 
in  bar  to  a  suit  for  the  same  cause  against  both  ostensible  and 

secret 65  I 

I 

where  obtained  against  one  partner 107 

where  confessed  by  one  partner  against  his  firm  .....    178  n.  (g) 


L. 

LABOR, 

may  be  the  only  contribution  of  a  partner 55 

(See  Partnership  Property.) 

LAW, 

presumption  that  all  persons  dealing  with  a  partnership  know  the 

law  of  partnership 233 

LEASE, 

made  to  partners,  effect  of  on  the  retirement  of  one  partner  .     .    .    417 
of  real  estate  held  by  a  firm,  a  new  partner  coming  in  after  the 

lease  would  not  be  liable  for  the  rent 437 

LEGACY.    (See  Leoatbe.) 

LEGATEE, 

where  property  is  left  to  two  or  more  persons  by  will,  and  they  take 

hold  and  use  it  as  partners 53 

where  the  will  contained  expressions  which  would  give  the  property 

the  quality  of  a  joint  tenancy 54 

{See  Devisee.) 

LEVY.     (See  Attachment.) 

LIABILITY. 

of  a  partner,  where  sought  to  be  put  upon  one  who  is  only  a  nomi- 
nal partner 119 

where  persons  have  the  same  firm  name,  and  do  the  same  business 

liable  to  inference  of  identity  of  partnership 120 

40 
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LIABILITY  —  continued, 

where  one  is  a  partner  in  a  house  for  a  particolar  business  and  the 

other  partners  cany  on  another  business 121 

declarations  or  acts  tending  to  show  that  the  parties  are  partners 

may  make  them  liable  as  such  to  third  parties 122 

where  a  person  not  publicly  declared  to  b^  a  partner  is  held  out  as 

such,  with  his  consent,  to  one  customer 190 

where  held  out  to  one  customer  with  an  injunction  of  secrecy    .     .    131 

LIABILITIES, 

arising  from  annuities  (^8ee  Statute  of  Vict.) 

where  it  is  certain,  and  not  dependent  on  the  amount  of  profits  the 

annuitant  is  not  a  partner,  instances  of 136  n.  (d) 

where  it  arises  from  loans 140 

where  money  is  lent  to  a  firm  for  more  than  legal  interest  ....     140 
arising  from  loans  where  money  is  lent  to  a  firm  and  the  lender  is  to 

receive  a  certain  share  of  the  profits 141 

arising  from  loans ;  what  is  the  test  of  partnership  in  such  cases  .     .    142 

arising  from  leases 143 

classification  of  contracts,  by  which  the  probts  are  to  be  divided 

between  the  parties 143 

where  an  owner  of  a  farm  lets  it  out  on  half  profits ;  this  does  not 

constitute  a  partnership 143 

LIBEL.    {See  Actions  a2xd  Torts.) 

LIEN.     {See  Material  Men,  Shifts  Husband.) 

for  the  purposes  of  the  lien  on  ships  the  States  are  considered  for- 
eign to  each  other 568 

LIEN  OF  A  PARTNER, 

on  the  common  property 265 

LIMITATION, 

may  grow  out  of  the  nature  of  the  transactions  or  business  of  the 

partnership 100 

Statute  of  9  6eo.«  4,  ch.  14 184  n.  (n) 

Statutes  of,  when  they  begin  to  run  after  death  of  a  partner      .     .    307 

LIMITED  PARTNERSHIP,  Ch.  XVH 626 

definition  of 526 

general  principles  of 528 

principles  of  the  statutes  of  the  several  States  in  regard  to .     .     .  530 
unless  all  the  requirements  of  the  statutes  respecting,  are  complied 

with,  the  partners  will  all  be  liable  as  general  partners      ...  53 
the  capital  of,  must  not  be  reduced  during  the  partnership ....  532. 
in  New  York,  an  arrangement  of  the  firm  for  preference  among 
their  creditors,  or  to  provide  for  a  special  partner  as  a  cred- 
itor, is  void 535 
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LIMITED  PARTNERSHIP— con«nM«i. 

all  suits  must  be  brought  by  and  against  the  general  partners  unless 
the  special  partner  has  become  a  general  partner  by  a  violation 
of  law  or  otherwise 634,  687,  n.  (e) 

but  if  the  plaintiff  seeks  to  hold  the  special  partners  beyond  their 

limited  liability,  he  must  join  them 636 

if  renewed  afler  its  expiration  by  its  original  limitation,  there  must 

be  a  renewal  of  the  certificate,  publication,  and  record    .     .    686 

different  ways  in  which  it  may  be  dissolved 686. 

when  defects  in  the  certificate,  or  in  publication  of  record,  or  in 
any  compliance  with  the  requirements  of  law,  if  merely  formal, 
do  not  vitiate 688 

if  substantial,  they  leave  all  liable  as  general  partners  ....    688 

afiidavit  to  accompany  the  certificate  of,  need  not  follow  the  exact 

words  of  the  statute 638  n.  (w) 

certificate  of,  primd  Jucie  evidence  of  its  own  truth,  but  cannot 
rebut  positive  testimony  of  its  fiilsehbod,  on  any  material 
point 639 

LIQUIDATED  DAMAGES, 

when  courts  will  disregard  agreement  for 260 

when  courts  will  sustain  agreement  for 261 

must  be  agreed  upon  for  one  distinct  breach  only 261 

LOSSES, 

caused  by  a  breach  of  duty  by  one  partner,  effect  of    ...    .         224 

LOSSES,  SHARING  OF.     (See  Pabtnkiw.) 

LUNATIC.     (See  Insanity.) 

M. 

MAJORITY  OF  THE  PARTNERS, 

power  of 218 

in  dealing  with  third  persons . 219 

in  reference  to  the  partners  themselves    .    .  « 220 

as  to  exclading  a  partner 384 

MANAGING  OWll^ER, 

who  is 669 

(See  Shifts  Husband.) 

MARRIAGE, 

of  a  female  partner,  effect  of 399,  462 

(See  Dissolution  of  Partnership.) 

MARRIED  WOMEN, 

incapable  of  entering  into  partnership  at  common  law  .    •    •    .    .      23 
the  custom  of  London  as  to 23 
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MARRIED  WOME^  —  continued. 

where  a  man  never  lived  in  that  State  of  the  Union  in  which  his 

wife  resides 23  n.  (v) 

where  a  single  woman  is  a  member  of  a  firm,  her  marriage  dissolves 

the  partnership 26 

where  a  wife  holds  shares  in  a  joint-stock  company 26 

where  a  man^s  wife  inherits  an  interest  in  a  partnership     ....      26 
where  the  property  was  given  to  trustees  for  the  sole  benefit  of 

the  wife 26 

MASTER  OF  A  SHIP, 

where  he  is  a  part-owner 561 

{See  Pakt-owners  op  Ships  and  Admiralty.) 
where  a  part-owner,  and  the  majority  wish  to  displace  him     .     .     »    562 
{See  Partners  of  Ships  and  Admiralty.) 

MATERIAL  MEN, 

who  are •  .     .     .     .    568 

lien  of,  against  the  ship  for  the  amount  due  them  for  repairs  or 

supplies 568 

MINES.     {See  Partnicrship  Property.) 

MISCONDUCT  OF  A  PARTNER, 

provisions  for,  and  damages  for 250 

MORTGAGE  OF  A  SHIP, 

in  case  of,  the  party  who  has  actual  control  of  the  ship  is  the  owner 

for  the  time  and  purpose 571 

if  not  made  known,  will  not  affect  a  third  party 571 

MORTGAGEE  OF  A  SHIP, 

rights  and  liaibilities *   .    570 

MORTGAGOR  OF  A  SHIP, 

rights  and  liabilities 570 


N 

NAME  OF  FIRM. 

every  partnership  should  have  one 125 

need  npt  be  prescribed  in  the  articles  or  determined  by  agreement .     125 
may  grow  out  of  the  custom  of  the  firm ;  instances  of  .     .     .   125  n.(y) 

where  it  avoids  having  one 125 

where  there  is  an  adopted  and  recognized  style 126 

where  a  partnership  .style  has  been  agreed  on,  and  another  name 

is  also  employed ;  instances  of 126 

where  the  name  of  one  partner  alone  is  the  proper  name  of  the 
firm,,  this  name  with  the  addition  of  Co.  will  not  operate  as 
a. signature  of  partnership 128  n.  (m) 
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may  be  the  name  of  one  of  its  members 128  n.  (l) 

provisions  respecting 254 

where  another  name  is  used  by  a  partner 254 

the  sanction  of  the  firm  to  a  change  in  the  name  may  be  implied     .  255 

a  firm  cannot  be  bound  by  any  name  but  its  0¥m 255 

a  firm  may  have  two  names 255 

fictitious  names  prohibited  by  statute  in  New  York 255 

where  not  agreed  upon  in  the  articles 255 

where  attempted  to  be  used  by  an  executor  of  a  deceased  part- 
ner   263 

NEGOTIABLE  PAPER 199 

TPaiver  of  notice  by  one  partner  where  the  note  is  made  for  his 

own  benefit 201 

defences  of  partners  to 200 

when  taken  with  knowledge  that  it  was  given  for  the  debt  of  one 

partner  only,  presumed  in  this  country  to  have  been  taken 

fraudulently 202 

with  the  firm  name,  where  the  transaction  is  fraudulent,  effect 

of 202  n.  (d) 

given  by  one  partner,  when  consent  of  the  others  may  be  implied, 

without  a  new  consideration 202  n.((2) 

bearing  the  signature  of  the  firm  given  by  a  partner  to  a  third  party 

for  his  own  debt,  effect  of 202 

doctrine  of  the  English  courts  in  reference  to  this 204 

where  given  by  one  partner  in  payment  of  his  separate  debt  and  for 

a  larger  amount  than  the  debt,  effect  of 205 

where  received  bearing  only  the  signature  of  one  partner,  effect 

of 218 

credit  given  on,  only  to  those  whose  name  it  bears  .     .     .213, 274  n.  (») 

where  usage  of  the  firm  is  to  sign  by  only  one  partner 213 

where  signed  in  a  fictitious  name,  if  authorized  or  adopted  by  the 

firm,  effect  of 218 

may  be  signed  by  one  partner,  so  as  to  hold  all  jointly  and  himself 

severally 218 

of  one  of  two  firms  connected  in  business  and  using  the  same  name, 

effect  of 214 

indorsing  of  paper  which  does  not  belong  to  the  firm,  by  one  who  is 

a  partner ;  presumption  against  authority  so  to  indorse  it    .     .     215 

indorsed  by  the  firm  to  one  partner 327 

who  must  sue  on 833 

promissory  note  indorsed  in  blank     .     .     .  * '.     .     833 

a  person  taking,  on  the  credit*  of  several  persons,  in  ignorance  of 

the  fact  that  they  are  partners,  may  prove  against  the  parties 

severally  or  against  the  firm 498 

where  taken  with  knowledge  that  the  names  were  the  names  of 

partners I    499 
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NET  PROFITS.    (See  Partners.) 

NEW  HAMPSHIRE, 

statute  of  concerning  actions  between  copartners 285 

NOMINAL  PARTNER, 

ostensible  partner  a  nominal  one  also 31 

usual  meaning  of  this  designation 31 

may  be  called  by  his  partner  as  a  witness *  31  n.  (n) 

how  different  from  dormant 31  n.  (o) 

converse  of  the  secret  partner 32 

where  obliged  to  pay  the  debts  of  the  firm,  may  recover  from  the 

firm 273  n.  («) 

NOTICE, 

of  a  stipulation,  to  one  member  of  a  firm  is  notice  to  all  .     .      05  n.  (c) 
where  a  partner  gives  notice  to  a  particular  person,  or  the  public 
generally,   that    he  is    not  responsible   for  the  acts  of  the 

others 95  n.  (v) 

where  the  fact  that  a  partnership  is  engaged  only  in  a  particular 
trade  is  known,  this  is  a  limitation  of  the  authority  of  a  part- 
ner: instances  of •   .     .     .  99 

of  dishonor  to  one  of  the  joint  indorsers  of  a  note  who  are  npt  part- 
ners, not  sufficient 196  n.  (ti) 

to  one  of  joint  of  lessees,  sufficient  if  they  are  partners,  otherwise 

not 197  n.  (w) 

to  one  purtner  is  notice  to  the  firm  .     .     .  • 196 

of  dissolution  in  case  of  the  death  of  a  partner  not  necessary      .     .  449 

of  dissolution  not  necessary  in  case  of  bankruptcy 473 

NOTICE  OF  RETIREMENT  OR  DISSOLUTION, 

must  be  given  by  retiring  partner     .     .     .     .' 410 

manner  of  giving 411 

as  to  former  customers  and  new  customers 412 

rule  as  to 412 

by  public  advertisement 413 

when  unnecessary 413 

whether  a  person  has,  a  question  of  fact 413 

there  must  be  dealing  with  the  firm  directly,  in  order  to  entitle  a 

person  to 414 

what  dealing  would  entitle  a  person  to 415 

as  to  a  dormant  partner 415 

as  to  a  dormant  partner  when  known  to  any  customer 416 

governed  by  rules  applicable  to  notice  in  other  cases 417 

in  what  manner  it  should  be  given 417 

must  be  such  as  the  usage  of  merchants  requires 418 

by  the  notoriety  of  the  act 418 

cases  in  which  a  jury  might  infer 418 

when  given  in  a  hcwspaper 419 

'  given  to  one  of  a  partnership,  binds  the  firm 420 
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to  an  agent  binds  the  principal 420 

where  given  to  a  stockholder  in  a  corporation 420 

where  casually  given  by  advertisement  to  a^  director  of  a  bank    .     .  420 

where  given  to  a  director  expressly  for  the  bank 420 


0. 

OBLIGATIONS. 

of  the  partnership  and  the  several  obligations  of  a  partner  may  be 

cumulative      ....  * 149 

where  obligation  of  the  firm  purports  to  be  superadded  to  that  of  a 

partner,  no  presumption  that  the  firm  obligation  is  discharged .     149 

OFFICES, 

no  partnership  in 37 

if  held  by  two  persons  governed  by  rules  distinct  from  partner- 
ship  38 

(See  Partnership.) 

OSTENSIBLE  PARTNERS, 

who  they  are 30 

when  held  out  as  partner  with  his  consent 30 

no  especial  way  of  holding  such  partner  forth 30 

where  a  partner  generaUy  unknown  is  made  knovm  to  any  one  man .  30 

contract  with,  does  not  survive  to  a  dormant  partner 333 

{See  Nominal  Partner.) 

OWNERSHIP, 

questions  as  to  the,  of  goods,  effects,  or  lands,  determined  by  the 

general  principles  of  the  law  of  contracts 491 


P. 

PARTIES.    (See  Actions.) 

PARTNERS, 

any  persons,  competent  in  law  and  fact  to  transact  business  on  their 

own  account,  may  become  partners 16 

competency  of,  in  law  and  in  fact 16 

kinds  of 30 

who  are  as  to  each  other,  Ch.  Y 41 

community  of  interest  the  basis  of  the  relation •  .  41 

one  or  more  may  be  guaranteed  by  the  others  against  loss      ...  41 
if  one  does  not  participate  in  profits  but  is  liable  for  losses,  may 

still  be  a  partnership 41 

must  be  a  community  of  interest  for  business  purposes 42 


• 
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dabs  for  social  and  charitable  purposes  not  partnerships  .  .  42  n.  (6) 
there  must  be  a  community  of  interest  resulting  from  the  work 

done 44 

may  be  as  to  the  buying  of  goods  and  the  sending  of  them  abroad, 

and  not  in  the  return  cargo 45 

when  physicians  or  lawyers  are 46 

effect  of  the  bargain  where  it  was  provided  that  one  should  find  all 
the  money  and  the  other  do  all  the  work  and  the  profits  be 

divided * 51 

if  two  mercantile  houses  recommend  consignments  to  each  other 
and  divide  the  gross  commissions  on  sales  of  goods  so  recom- 
mended, they  are  quoad  hoc  partners 51  n.  (n) 

an  agreement  to  participate  in  profits  raises  a  strong  presump- 
tion of  partnership 51 

but  is  not  decisive 67, 72 

if  a  known  partnership  enter  into  a  bargain  for  purchase,  sale,  and 
joint  profit,  with  a  third  party  for  a  single  transaction,  all  are 

partners,  but  only  as  to  that  transaction 52 

same  person  may  be  a  partner  in  distinct  firms 52 

a  firm  cannot  sue  a  firm  if  one  person  be  a  partner  in  both     .     .   52,  289 

where  a  partner  so  situated  transfers  his  interest 52 

when  persons  are,  in  regard  to  each  other,  summed  up  ....  54 
each  need  not  bring  into  the  common  stock  labor  and  property  .  .  55 
difference  between  an  undertaking  by  a  number  of  persons  jointly 

with  intent  to  diminish  a  loss,  and  one  for  the  sake  of  profit     .      57 

the  capital  may  remain  the  property  of  only  one 57 

whether  partners  as  to  each  other  must  be  determined  by  them- 
selves   58 

who  are,  as  to  third  parties,  Ch.  YI.,  Sec.  1 61 

persons  may  be  held  as  partners  as  to  third  parties  who  are  not  so 

between  themselves 61 

general  grounds  of  liability      . 61 

an  absolute  liability  for  the  whole  of  every  debt  due  from  the  firm 

rests  upon  each  partner 61 

a  person  may  be  charged  either  because  he  is  a  partner,  or  because 

he  has  been  held  forth  as  such,  with  his  knowledge  and  assent .      61 
but  only  to  those  who  have  trusted  the  firm  on  his  credit   ....      65 

secret  and  known  partners  equally  liable 61 

when  a  partner  is  liable  as  actual  partner 66 

may  by  agreement  made   known  to  their  customers   qualify  the 

obligations  of  one  in  reference  to  their  customers 67 

a  person  receiving  a  specific  proportion  of  profits  as  wages  or  com- 
pensation for  services,  is  not  made  thereby  a  partner      .     51,  71,  92 
so  of  a  person  working  land,  sailing  a  ship,  hiring  an  inn,  for  a  ^ 

share  of  the  profits 72 

where  persons  make  known  an  agreement  to  become  partners  but 
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have  no  actual  community  of  interest,  they  are  not  in  fact  part- 
ners, but  might  be  bound  as  such  to  those  to  whom  they  have 
so  called  themselves - 87 

where  a  person  is  held  out  as  a  partner  with  his  own  consent  he  is 

liable  as  such 87 

where  a  person  declares  in  a  contract  or  elsewhere  that  he  is  not  a 

partner,  but  in  fact  is  such,  then  liable 88 

difference  between  receiving  gross  receipts  or  net  profits;  cases 

examined 88  n.  (9) 

every  one  who  has  a  right  to  an  account,  is  not  necessarily  a  part- 
ner   92 

Stat.  28  &  29  Vic.  ch.  86, 

intended  to  determine  what  participation  of  profits  makes  the 
taker  liable  as  partner 92  n.  (<) 

how  far  stipulations  between,  affect  third  parties 93 

where  parties  enter  into  a  contract  of  partnership,  and  also  stipula- 
tions which  in  whole  or  in  part  deny  or  qualify  the  liability  of 
some  of  them * 93 

where  stipulations  between  partners  are  made  known  to  third  par- 
ties, they,  generally,  are  affected  by  them 93 

where  there  is  a  provision  in  articles  that  the  partners  would  not 
come  under  liabilities,  nor  confer  on  each  other  rights  and 
powers  belonging  to  partnership 94 

stipulations  unknown  to  third  persons  inoperative  as  to  them ...      95 

in  relation  to  the  business  of  the  firm,  every  partner  has  full  power 

to  bind  all  the  members  of  it 95 

but  he  binds  the  firm  only  when  he  acts  in  and  uses  the  name  of 

the  fij'm 96 

authority  of  each  partner  usually  only  an  implied  one 95 

inference  of  authority  of  each  partner  cannot  be  made  when  dis- 
claimed by  act  and  word 95 

it  is  a  question  of  fact,  whether  an  alleged'  partner  has  disproved 

the  evidence  of  authority  on  the  part  of  his  partners  ....      95 

a  person  may  not  at  the  same  time  secure  the  gains  of  partnership 

and  guard  against  its  losses 98 

custom  in  Continental  Europe  to  designate  one  of  a  firm,  in  a  cir- 
cular, as  the  partner  having  power  to  sign  their  name  to  ne- 
gotiable paper 98 

reason  why  all  are  bound  by  acts  of  one 101 

firm  may  permit  a  partner  to  act  for  the  firm  in  his  0¥m  name     .     .     101 

parties  cannot  enter  into  an  unlimited  partnership  as  regards  its 
advantages,  and  at  the  same  time  protect  themselves  from  its 
liabilities '  .     .     102 

if  a  partner  exempted  by  agreement  made  to  pay  any  loss  he  can 

recover  it  from  his  copartners 102 

where  a  partner,  in  violation  of  his  stipulations  as  partner  enters 

into  a  contract  with  a  third  person,  effect  of 103 
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where  a  person  deals  with  a  frandalent  partner  in  an  ignorance 

which  implies  gross  negligence  on  his  part,  effect  of  ...     .     108 

when  credit  is  given  to  one  partner  only 108 

where  a  creditor  of  a  firm  takes  a  judgment  or  bond  against  an 

ostensible  partner 109 

attempting  to  bind  the  firm  hj  a  specialty,  but  failing 109 

(See  Equity.) 
where  using  the  credit  of  the  firm  for  personal  advantage  without 

authority Ill 

where  property  is  purchased  by  one  partner  in  his  own  name  with 

funds  of  the  firm 118 

a  fraudulent  use  of  the  firm^s  name  should  be  at  once  repudiated    .     113 

rights  of  seller  who  discovers  that  the  orderer  of  goods  and  the 
receiver  to  whom  he  sent  them  were  partners  in  the  transac- 
tion  113 

'  where  the  orderer  and  receiver  were  not  to  enter  into  partnership 
until  the  products,  which  had  been  ordered,  were  manufact- 
ured    ' 118 

where  a  person  liable  .because  he  is  held  out  as  such 115 

where  a  creditor  seeks  to  put  the  liability  of  a  partner  on  one  who 

is  only  nominally  a  partner 119 

where  conversations  atid  acts  are  insufficient  to  prove  a  partnership 

as  between  the  partners,  if  third  parties  are  not  interested  .     .     122 

every  one  authorizing  another  to  believe  him  a  partner,  is  liable  as 

a  partner  as  to  such  person 123 

a  partnership  may  have  whatever  name  the  partners  choose    .     .  125,  254 

in  assumpsit  by  a  firm,  plaintiffs  must  prove  who  constitute  the 

firm 128 

of  the  effect  of  using  such  a  name  as  usually  indicates  a  partner- 
ship       130 

a  partner  with  authority  to  act  for  the  firm,  whose  name  is  used  as 
the  name  of  the  firm,  may  by  his  representations  bind  the  firm 
to  an  innocent  party,  however  fraudulently  he  may  act  towards 
the  firm 130 

where  the  liability  of  turns  upon  the  force  and  meaning  of  his 

acts 132 

where  not  liable  as  such  unless,  held  out  with  his  own  concur^ 

rence 132 

where  a  person  signs  his  name  to  an  instrument  importing  that  the 
subscribers  intend  upon  the  fulfilment  of  certain  conditions  to 
enter  into  partnership . 132  n.  («) 

where  a  person  knew  that  he  was  held  out  as  partner,  but  neither 

consented  nor  refused 134 

chargeable  because  so  held  out,  may  be  joined  with  the  other  part- 
ners in  a  suit  against  them,  instances  of 134  n.  (w) 

persons  may  sue  and  be  sued  as  partners  where  a  contriict  is  made 

with  them  as  such 134 
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where  a  person  lends  money  to  a  firm  and  b  to  receive  a  certain 

share  of  the  profits 141 

shipment  of  goods  on  half-profits  does  not  constitute  a  partner- 
ship        144 

where  the  owner  of  a  vessel  lets  her  in  consideration  of  a  share  of 

her  earnings,  this  does  not  constitute  a  partnership     .     .     144  n.  (I) 

where  a  testator  directs  a  certain  amount  to  be  retained  in  the  old 

firm,  his  assets  not  h'able  beyond  that  amount 147 

interference  with,  or  even  control  of,  the  affairs  of  the  partnership 

not  sufficient  to  render  a  person  liable  as  partner 147 

joining  in  an  order  for  any  mercantile  transaction  not  sufiicient  to 

render  a  person  liable  as 147 

when  and  how  far  liable  in  solido  for  the  torts  of  other  partners  .     .     150 

liable  for  the  tort  of  one,  if  committed  by  him  in  the  partnership 

business 150 

when  liable  in  solido  for  the  frauds  of  other  partners,  want  of  evi- 
dence that  money  raised  by  the  fraud  of  one  of  the  partners 
was  applied  to  the  use  of  the  firm  will  not  relieve  the  others 
from  liability 152 

where  a  partner  steals  money  and  deposits  it  to  partnership  account 

and  innocent  partners  not  liable 152 

where  liable,  assumpsit  for  money  had  and  received  might  lie     .     '     152 

where  it  was  the  business  of  the  firm  to  receive  goods  on  deposit 
and  one  of  the  partners  stole  some  of  the  goods  so  deposited, 
firm  liable 153 

where  one  of  the  firm,  a  trustee,  applies  the  trust  fund  to  the  use 
of  the  partnership,  fij'm  liable  if  other  partners  knew  and 
assented ;  whether  liable  if  they  did  not  know  and  assent,  not 
settled 154,  155 

to  whom  goods  were  consigned  for  sale,  liable  for  the  pledge  there- 
of by  a  fraudulent  partner 155 

where  from  the  nature  of  the  tort  committed  by  one  partner  it  is 

shown  to  be  only  a  several  act,  firm  not  liable 156 

when  liable  in  solido  for  tort,  may  be  sued  either  jointly  or  sever- 
ally       167 

a  release  to  one  operates  as  a  release  to  all 157  n.  (»*) 

case,    the    proper  action   against  partners  for  injuries  by  their 

servants 157  n.  (c) 

liable  also,  in  actions  qtutsi  ex  contractu  which  are,  in  fact,  actions 

of  contract 157 

a  person  must  become  such  by  his  own  act 162 

one  has  no  exclusive  right  to  any  one  partiduar  portion  of  the 

stock  of  the  partnership 167 

how  partnership  property  owned  by 168 

may  sell  his  interest  in  the  firm     . 168 

foundation  and  general  extent  of  the  power  of 170 
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when  a  transaction  hy  a  partner  with  a  stranger  be  foreign  to  the 

business  of  the  firm,  what  duty  of  inquiry  is  on  the  stranger    .     175 
afler  dissolution,  for  partnership  debts  may  be  regarded  as  joint 

contractors 184  n.  (n) 

of  the  power  to  vary  the  business  of  the  partnership 197 

duties  of  partners  as  to  each  other 223 

must  not  deceive  his  copartner 225 

is  not  liable  to  copartners  for  an  honest  mistake 225 

gaining,  by  a  bargain  with  third  persons,  advantages  which  belong 

to  the  firm,  must  account  to  the  firm 225 

obtaining  goods  for  the  partnership  by  barter  of  his  own  goods 

effect  of 226 

how  far  may  transact  independent  business 227 

of  allowance  of  interest . 230 

with  the  concurrei^ce  of  all  may  alter  the  terms  in  which  they  carry 

on  business  at  pleasure 238  n.  (s) 

where  one  may  refuse  to  pay  to  the  firm  money  he  owes     .     .     .     .     241 

where  money  is  advanced  by  the  firm  to  one 241 

agreement  between,  cannot  affect  the  liability  of  their  debtor      .     .     330 
separate  property  of  a  partner  liable  first  to  separate  creditors  of  the 

partner * 347 

each  partner  liable  in  solido  for  the  whole  partnership  debts    .     .     .     349 

right  of,  in  the  partnership  property  defined 350 

right  of,  to  disencumber  his  interest  from  the  rights  of  the  others    .     351 

may  sell  out  his  interest  to  a  stranger 352 

such  sale  and  transfer  will  not  liberate  his  share  from  the  debts  of 

the  firm 352 

where  a  single  woman  is  a,  and  marries,  her  husband  cannot  claim 

to  be  admitted  as  a  partner 462 

each  partner  is  liable  for  all  the  debts  of  the  firm,  but  as  a  principal 
debtor  for  his  own  share  and  as  surety  for  the  other  partners 

for  the  remainder 477 

where  one  is  defrauded  into  advancing  money  to  become  a,  and  the 

fraudulent  party  becomes  a  bankrupt 479 

rights  of,  to  property  owned  in  his  own  right  cannot  be  affect- 
ed by  allowing  the  firm  to  employ  it  on  terms  satisfiu;tory  to 

them  and  in  perfect  good  faith 492 

a  transfer  of  property  from  the  partnership  to  a  partner  in  good 

faith  and  without  any  expectation  of  bankruptcy  will  be  valid  .    492 
where  the  several,  in  a  firm,  appear  before  the  world  as  distinct 

traders 498 

lien  of,  on  the  partnership  effects  for  the  balance  due  them,  en- 
forced by  a  court  of  equity 502  n.  (J) 

interest  of,  in  a  foreign  enterprise  not  lost  by  the  seizure  of  the 

goods,  provided  any  part  of  them  be  restored 503 

where  resident  in  different  countries  between  which  war  breaks 
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out  and  the  firm  property  seized  by  one  country  and  compensa- 
tion made  to  the  partner  resident  there 504 

right  of,  to  an  account 508 

may  transfer  his  right  to  an  account  to  his  representatives     .     .     .    508 
duty  of,  to  keep  accurate  accounts  of  all  the  business  of  the  firm 

under  their  charge 509 

an  action  will  lie  between,  where  a  balance  of  accounts  is  struck     510  n.  (d) 
cannot  sue  each  other  at  law  for  any  business  or  undertaking  of 

the  partnership 510  n.  (d) 

but  may  sue  each  other  at  law  for  a  breach  of  any  distinct  engage- 
ment in  the  partnership  agreement 510  n.  (d) 

PARTNERS  IN  A  SHIP, 

neither  of  thein  can  make  a  claim  against  the  other  for  expenses 

incurred  about  their  conmion  property 553 

one  partner  in  a  ship  may  transfer  the  whole  property  by  way  of 

a  mortgage  or  pledge 557  n.  (a) 

PARTNERS  INTER  8E, 

on  the  remedies  of  (Ch.  YIII.,  Sec.  I.),  general  considerations    .    267 

a  partner  cannot  charge  the  firm  for  the  extra  value  of  his  ser- 
vices       223 

of  a  suit  against  a  partnership  by  the  firm  name 267 

the  law  will  seldom  take  cognizance  of  questions  which  relate  to      .     268 
one  partner  may  not  maintain  an  action  against  the  partnership  for 

his  expenditures  for  the  firm 268  n.  (c) 

no  account  between,  can  be  taken  at  law 269  n.  (/*) 

may  sue  each  other  on  affairs  not  connected  with  partnership    .     .    270 
but  not  for  money  received  on  partnership  account  unless  all  the 

accounts  are  adjusted 270 

may  sue  each  other  on  a  claim  arising  before  the  partnership,  al- 
though referring  to  it 271 

account  books,  where  admissible  evidence 272 

a  partner  redeeming  lands  is  entitled  to  contribution    .     .     .     287  n.  (s) 
fraudulent  purpose  of  the  firm  no  defence  to  a  bill  by  a  partner 

for  a  settlement 295 

PARTNERS,  QUESTIONS  BETWEEN, 

of  which  courts  of  law  take  cognizance 270 

PARTNERS,  REPRESENTATIONS  AND  ADMISSIONS  OF, 

evidence  of  private  conversation  not  admissible  to  rebut  evidence 

of  partnership ^ 13 

general  effect  of  conversations,  admissions,  Ac 122 

as  to  debts  barred  by  the  Statute  of  Limitations      ....    184  n.  (n) 
to  bind  the  firm  must  be  in  the  business  of  it  and  during  its  exist- 
ence      184 

if  the  partnership  is  in  existence,  a  partner  may  revive  a  debt  bar- 
red by  the  Statute  of  Limitations 189 

but  aliier  if  partnership  is  dissolved 190 
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PARTNERS,  REPRESENTATIONS  AND  ADMISSIONS  OF— continued, 
after  a  dissolution  how  far  may  affect  former  copartners     *     .  191  n.  (p) 

after  dissolution,  as  to  balance  of  account 191  n.  (jf) 

relating  to  the  business  of  the  firm  bind  it 192 

admissions  of  one  not  competent  evidence  of  partnership  to  all  .    194  n.  (r) 

but  binding  on  him 195 

if  a  partner  has  not  received  his  certificate,  his  admissions  though 

made  after  bankruptcy,  may  bind  the  firm 196  n.  (Q 

wheresomeof  the  firm  are  dormant .    195  n.  (Q 

of  one  who  is  not  a  party  to  the  suit  in  which  they  are  offered  in 

evidence 195  n.  (t) 

binding  on  firm  if  relating  to  the  transaction  of  its  business  ...  197 

PARTNERS,   SEPARATE  INTEREST, 

not  generally  open  to  attachment  or  execution 355 

PARTNERS,  RIGHTS  AND  DUTIES  OF, 

between  themselves  Ch.  VII 159 

of  the  right  of  choice  as  to 159 

PARTNERS,  REMEDIES  AGAINST 342 

PARTNERSHIP, 

law  of,  a  system  by  itself 2 

Roman  law,  how  fax  similar 2 

not  a  modified  tenancy  in  common  nor  a  joint  tenancy    ....  2 . 

what  partnership  is 6 

how  partnership  may  be  made 6 

may  be  made  by  agent 6 

no  partnership  until  some  joint  transaction  has  been  undertaken    .  6 

contract  of,  usually  in  writing,  not  necessarily  so    .....     .  7 

whether  partnership  exists,  a  question  of  fact,  what  it  is  a  question 

of  law 7 

may  grow  out  of  transactions  or  relations  between  parties  without 

express  agreement 8 

contract  must  be  formed  for  a  legal  purpose 9 

distinction  between  a  partnership  for  objects  mcUa  in  <e,  and  one  for 

objects  only  mcUa  prohtbiia 9  n.  (A) 

contract  of,  must  be  voluntary 11 

no  person  can  be  introduced  into  a  firm  without  the  consent  of  all 

the  members  of  it 11 

consent  may  be  implied,  or  inferred  from  acts 12 

where  articles  of  copartnership  provide  that  a  copartner  may  trans- 
fer his  interest  in  the  firm  to  a  third  person,  who  by  force  of 

the  transfer  becomes  a  copartner 12 

an  agreement  to  admit  a  new  member  into  a  partnership  does  not 

invest  him  with  the  character  of  a^partner 12 

existence  of,  how  proved 12 

contract  of,  avoided  and  annulled  by  fraud  or  coercion 13 
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contract  of,  must  be  made  by  competent  parties 18 

equity  may  decree   specific  performance  of  a  contract  to   enter 

into .' 13  n. 

when  it  begins ;  usually  determined  by  contract  of 13 

presumption  of  law  that  it  began  when  the  written  articles  were 

•  executed 13 

express  stipulation,  in  contract  of  partnership,  that  it  should  have  a 
retrospective  effect,  could  not  make  them  partners  as  to  third 

persons  except  from  date 13 

not  created  until  all  the  conditions  of  the  agreement  are  fulfilled    .       14 
when  it  begins,  where  implied  by  law  from  certain  transactions  .     .      14 

purposes  and  kinds  of 36 

may  be  for  buying  and  selling  land 37 

for  buying  and  selling  land,  affected  by  the  Statute  of  Frauds    .     .      37 

{See  Stj^tutb  of  Frauds.) 

may  be  general  or  special 88 

an  instance  can  seldom  if  ever  occur  of  universal  partnership    .     .      38 
the  rights  and  obligations  of  partnership  exist  only  so  far  as  the 

partnership  extends 40 

no  distinct  dividing  line  between  general  and  special ^  40 

may  exist  for  other  purposes  than  buying  and  selling ;  as  profes- 
sional partnerships 42 

where  a  product  arises  from  a  contribution  to  the  common  stock 

of  different  things  by  the  different  partners 43 

where  such  a  product  is  to  be  divided  between  them  and  not  for  sale 

there  is  no  partnership  in  the  product 44 

may  be  in  property  and  profits,  although  bought  by  funds  of  one 

partner 47 

may  be  in  the  profits  where  none  in  the  property 48 

not  necessary  that  it  should  cover  the  whole  ground  of  the  kind  of 

business  done 51 

'       community  of  interest  in  the  profits  essential  to 67 

generally,  community  of  interest  in  the  profits  will  sufiice  to  con- 
stitute partnership 67 

when  it  begins  with  the  effect  of  casting  upon  the  members  the 

liability  of  partners , 113 

where  a  person  purchases  goods  upon  his  own  credit,  and  it  is  after- 
wards discovered  that  they  have  been  applied  to  the  use  of  a 

partnership 113 

where  no  partnership  is  in  contemplation  when  the  goods  are  ob- 
tained   114 

where  the  circumstances  attending  the  transaction  indicate  a  part- 
nership, it  will  be  held  to  exist ;  instances  of    ...     .   128  n.  (o) 

to  what  extent  quasi  corpori^tions 171,  267 

of  the  power  to  vary  the  business  of *197 

where  a  partner  enters  into  a  new  branch  of  business  in  the  name 

of  the  firm 198 
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PARTNERSHIP  —  continued. 

that  every  person  is  presumed  to  know  the  law  of  partnership    .     .    233 

renewal  of 239 

where  limited  to  a  certain  time  continues  after  that  time  without 
new  articles,  or  a  formal  renewal  of  the  old  ones,  presumption 
that  old  articles  continued  in  force,  except  as  to  limitation 

of  time t    .     239 

continued  on  old  articles  is  dissolvable  at  the  will  of  either  part- 
ner     240 

where  the  fact  of,  is  disputed 322 

change  of,  discharges  a  surety  to 333 

contracts  by,  for  insurance  on  property  of  the  firm 335 

when  illegal 341 

as  a  tenancy  in  common  or  a  corporation 343 

where  a  partner^s  interest  in  the  firm  property  has  been  attached 

for  a  private  debt .    357 

cannot  hold  the  legal  title  of  real  estate,  but  may  the  equitable 

title 366 

extent  and  duration  of 379 

once  formed  presumed  to  continue •    .    380 

dissolution  of,  how  it  may  take  place 380 

where  formed  for  a  single  adventure 384 

may  continue  by  express  or  implied  agreement 384 

of  a  change  in  the  partnership  and  its  effect 406 

dissolved  by  the  marriage  of  a  partner  who  is  a  single  woman     .     .    462 
where  one  person  is  a  member  of  two  firms,  whether  and  when  one 

firm  can  prove  in  bankruptcy  against  the  other 480 

where  one  firm  is  liable  for  the  joint  debts  of  another,  it  cannot 
prove  against  the  estate  of  that  firm  in  competition  with  the 

creditors 480 

where  any  person  holds  his  property  out  as  partnership  property    .    495 
upon  dissolution  of,  each  partner  has  a  lien  on  the  partnership 
effects    for  his    indemnity,   and    for  his  proportion  of  the 

surplus 502  n.  (J) 

where  some  of  the  members  of  a  firm  carry  on  an  entirely  distinct 
business,  and  the  two  firms,  deal  with  each  other  in  case  of 

bankruptcy  one  may  prove  against  the  other 501 

or  the  creditors  of  either  may  prove  against  its  own  fund  ....    501 

PARTNERSHIP  LIMITED.    {See  Limited  Pabtnership.) 

PARTNERSHIP  PROPERTY, 

each  partner  owns  the  whole  subject  to  the  rights  of  the  others,  and 
no  one  can  commit  burglary  or  larceny  on  the  property  of  the 
firm 168 

what  constitutes * 256 

a 

in  general  whatever  belongs  to  the  firm 256 

may  be  real  property 266 
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when  property  becomes 259 

consists  of 257 

property  given  or  devised  to  a  partner  does  not  thereby  become     .    257 
seized  in  time  of  war  and  afterwards  one  partner^s  share  restored 
to  him ;  the  goods  restored  held  never  to  have  lost  their  charac- 
ter of  267  n.  (n) 

where  a  personal  office  is  purchased  with  partnership  funds  for  the 

benefit  of  the  partnership 258 

partners  may  agree  to  own  in  any  proportions  they  please      .     .     .    258 
(See  Presumptions  of  Law.) 

the  good-will  of  the  business  is  partnership  property 263 

trade-name  whether  partnership  property 265 

trade-marks  are  so 265 

can  be  no  division  of  until  all  the  accounts  of  the  partnership  have 

been  taken 512  n.  (A) 

PART-OWNERSHIP  OF  SHIPS, 

peculiar  nature  of 548 

PART-OWNERS  OF  SHIPS,  Ch.  XIX 548 

more  than  ordinary  tenants  in  common,  but  not  so  much  as  part- 
ners       548 

may  be  tenants  in  common  as  to  the  ships  and  partners  as  to 

their  cargoes  or  earnings 549 

different  ways  in  which  they  may  acquire  their  interest      ....    550 
rights  and  relations  the  same  whether  they  arise  in  one  way  or 

another 550 

not  necessarily  partners,  though  they  may  be  partners 550 

the  presumption  of  law  would  be  against  a  partnership  of.     .     .     .    551 
may  be  partners  as  to  an  adventure  or  enterprise,  and  yet  renuun 

part-owners  as  to  the  ship 551 

possess  some  of  the  powers  and  rights  of  partners 552 

their  names  and  respective  shares  should  be  inserted  in  the  register  .    552 

rights  and  obligations  of,  in  relation  to  each  other 553 

one  may  have  a  claim,  at  law,  against  the  other  for  his  share  qf 
expenses  incurred  in  making  repairs  about  the  common  prop- 
erty      553 

to  obtain  an  adjustment  of  the  ship^s  accounts,  proceedings  between 

may  be  instituted  in  equity 553  n.(ffi) 

where  one  part-owner  incurs  expenses  for  repairs  without  the  con- 
sent of  the  other  owners 554 

a  part-owner  may  sell  his  share  to  tu^y  person,  and  on  any  terms 

at  his  own  pleasure 555 

a  part-owner  has  no  power  t)ver  the  shares  of  the  other  owners  .    .    555 
where  they  are  partners,  the  right  of  one  to  sell  the  ship   ....    556 

41 
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where  if  one  part-owner  did  sell  the  ship,  the  other  owners  might 

bring  trover  against  the  seller 556 

at  conunon  law  one  part-owner  of  a  ship  cannot  wrest  the  posses- 
sion of  it  from  the  hands  of  another 556 

a  part-owner  in  order  to  gain  possession  of  the  ship,  must  go  into 

admiralty 556 

one  part-owner  cannot  transfer  the  whole  property  by  way  of  mort- 
gage or  pledge 556 

one  part-owner  cannot  recover  damages  against  another,  for  fraudn- 
lently  sending  the  ship  on  a  foreign  voyage  and  causing  her 

loss 557 

nor  for  careless  management  whereby  the  ship  was  lost  by  fire    .     .    557 
one  part-owner  has  no  authority  to  insure  the  interest  of  the  others 

for  them  although  he  be  ship^s  husband 557 

a  part-owner  may  sell  or  transfer  his  whole  interest,  or  it  may  be 
taken  from  him  by  a  creditor,  and  it  passes  by  death  or  bank- 
ruptcy to  his  representatives 557 

where  they  differ  as  to  the  employment  of  the  ship  admiralty  inter- 
feres  558 

power  of  the  managing  owner  when  the  part-ownership  is  dissolved  .    558 
where  the  majority  wish  to  use  the  ship  in  any  particular  way     .     .    559 

where  the  master  is  a  part-owner 561 

where  a  majority  wish  to  displace  the  master,  who  is  a  part-owner  .     562 
cannot  sue  each  other  for  injury  to  the  common  property  unless  it 

amounts  to  destruction 562 

where  a  part-owner  detains  a  ship  and  prevents  a  voyage  towards 
which  the  others  have  contributed  without  notice  of  dissent 

from  him 562 

where  a  part-owner  dissents,  and  a  voyage  is  undertaken  and  the 

ship  is  lost 562 

each  must  account  for  any  profits  received 563 

of  the  lien  of 563 

have  no  lien  on  the  ship  for  a  balance  arising  firom  accounts  inde- 
pendent of  it  56S 

nor  for  a  balance  arising  from  charges  for  the  ship  itself  in  fonner 

voyages 564 

rights  and  obligations  of,  as  to  third  parties 564 

power  of  a  part-owner  to  represent  the  other  owners 564 

power  of  a  part-owner  in  the  absence  of  the  other  owners  to  make 

contracts  to  repair  the  ship 565 

where  credit  is  given  to  ^the  part-owner  dealing,  no  others  /ire 

holden 566 

will  not  be  discharged  oifly  because  the  debt  is  chai*ged  to  the 

master  or  other  agent .  566  n.  (p) 

where  one  part-owner  dissents  fix>m  an  act  of  another  and  cannot 

then  be  bound  for  it 567 
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one  part-owner  cannot  bind  the  others  hj  any  act  which  does  not 

rest  on  necessity  or  certain  expediency 568 

how  far  bound  for  the  torts  of  each  other  and  their  servants  .     .     .    571 

PATENT  RIGHTS. 

held  by  partnership ', 265 

PAYMENT, 

effect  of,  to  a  partner  after  dissolution 896 

payment  to  partner  who  is  insolvent,  effect  of 896 

to  the  executor  of  a  deceased  partner 896 

PAYMENTS  BY  A  FIRM, 

after  the  death  of  a  partner,  when  one  of  the  firm  is  executor  of 
the  deceased,  shall  not  be  considered  as  payments  by  that  part- 
ner as  executor  if  they  have  the  effect  of  barring  the  Statute 
of  Limitations 451 

PENALTY, 

for  wrong-doing,  cut  down  to  a  compensation 250 

PENNSYLVANIA, 

statute    of  April  14th,    1838,  concerning   abatement  of  actions 

against  partners 288  n.  (t) 

PERSONAL  PROPERTY  OF  A  PARTNERSHIP. 

what  it  consists  of 256 

PERSONAL  REPRESENTATIVE.     (See  Exbcutobs.) 

PERSONS  UNDER  GUARDIANSHIP, 

spendthrifts 29 

drunkards 29 

when  partnership  avoided  by  temporary  intoxication     ...      29  n.  (t) 

PLAINTIFF, 

making  a  bankrupt  partner  who  has  been  discharged  a  defendant 

will  have  judgment  against  all  the  partners  but  him    ....    475 

POLICY  OF  INSURANCE.     (See  In8UKAnc!k.) 

POWERS  OF  A  MAJORITY, 

provisions  for 249 

where  given  by  articles ,     .     .     .  249 

will  not  be  extended  by  implication 249 

confined  to  matters  in  the  conduct  of  partnership  business    .     .     .  249 

acting  under  articles,  in  case  of  difficulties  between  partners  .     .     .  249 

POWER  OF  A  PARTNER, 

foundation  of 170 

(See  Pabtneb.) 
to  bind  the  firm  in  the  regular  course  of  the  business    .     .     .    170  n.  («) 
rests  on  property,  as  well  as  agency 170 
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POWER  OF  A  PARTNER— con^inttoJ. 

general  extent  of 171 

how  qualified 172 

extends  over  all  contracts  within  the  business  of  the  firm  ....     172 

to  receive  payment  of  debts  due  the  firm 172  n.  (w) 

to  compromise  debts 172  n.  (to) 

to  release  a  debt ' 172  n.  (w) 

to  represent  the  firm  in  legal  proceeding 172  n.  (w) 

to  release  an  action 172  n.  (ir) 

to  release  the  acceptor  of  a  bill  from  an  action  on  it  by  the  firm .  172  n.  (w) 

to  give  time  to  a  debtor 172  n.  (w) 

where  the  firm  engages  in  anj  business  outside  of  its  regular  busi- 
ness, instances  of 172  n.  (w) 

to  act  for  the  firm  in  a  suit,  exception 172  n.  (lo) 

under  the  bankrupt  laws 172  n.  (w) 

to  appoint  an  agent  to  transact  the  joint  business  ....  172  n.  (w) 
to  bind  the  finn  only  extends  to  acts  within  the  regular  business 

of  the  firm,  instances  of 175  n.  (x) 

to  submit  to  arbitration 176 

where  such  submission  would  be  held  obligatory 177 

to  afiix  a  seal 178 

contracts  of  a  finn  must  be  unsealed 178 

not  sufiicient  to  affix  the  seals  of  his    copartners   or  of  any  of 

them 178  n.  (^) 

cannot  bind  the  firm  by  a  sealed  instrument,  but  would  bind  him- 
self   178  n.  (^) 

to  bind  his  copartners  by  a  specialty,  must  be  given  him  for  that 

express  purpose 180  n.  (t),  181 

to  authorize  an  agent  to  bind  the  firm  by  the  discharge  of  a  debt 

due  it 182  n.  (Jb) 

limited  by  business  of  the  partnership 199 

to  put  the  name  of  the  firm  to  negotiable  paper  implied    .     .   199  n.  (a) 
ofnotstrictly  trading  partnerships,  no  such  power  ^Tninayocis.  199  n.  (a) 

POWER  OP  A  PART-OWNER, 

in  the  absence  of  the  other  owners,  to  make  contracts  concerning 

the  ship 565 

by  what  contracts  or  acts  he  may  bind  the  others  owners  ....    568 

(See  Pabt-ownebs  of  Ships.) 

POWER  OF  APPOINTMENT, 

when  given  by  the  articles ;     .     .     .     .    451 

if  no  agreement  is  made  between  the  partners  to  that  effect  no 

one  has  any 451 

PRESUMPTION, 

of  fraud,  never  absolute 112 

(See  Fraud.) 
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PRESUMPTIONS  OF  LAW, 

where  a  partner  gives  an  obligation  of  the  firm  for  a  debt  due  by 

himself •    111 

where  a  partner  releases  a  debt  due  to  his  firm  in  consideration  of 

the  release  of  a  debt  dae  hj  him 112 

absolute,  that  a  person  is  a  partner,  where  held  out  as  such  with 

his  assent 119 

that  a  person  who  is  charged  as  partner  because  held  out  as  such 

was  so  held  out  with  his  own  consent 133 

where  a  partnership  exists  as  to  third  parties,  law  presumes  primd 
facie  a  partnership  as  between  themselves 135 

in  favor  of  an  equality  of  interest  in  case  of  partnership  prop- 
erty      268  n.  (o) 

(5ee  Partioebship  Pbofebty.) 

may  be  rebutted  by  evidence  of  modes  of  dealing  from  which  a  con- 
*"  tract  may  be  implied 269 

that  an  infant  remaining  in  a  firm  after  full  age  confirms  the  debts 

contracted  during  his  minority 437 

that  the  credit  is  given  to  the  part-owner  against  whom  the  charges 

are  made 666 

PRINCIPAL.    (See  Surbtt.) 

PRIVATE  CREDITOR,  SUIT,  ATTACHMENT  AND  LEVY  OF, 

against  a  partner  personally  indebted  to  him 360 

can  secure  the  right  his  debtor  has,  and  only  that 360 

may  attach  the  interest  of  the  debtor  partner  in  the  partnership 

property 362 

attachment  of  interest  of  a  partner  by  his  private  creditor  when 

avoided  in  &vor  of  joint  debtor 363 

where  he  attaches  a  definite  portion  of  the  partnership  goods    .    .    362 
how  far  affected  by  a  private  agreement  between  partners     .     .     .    364 

when  he  may  attach  a  partner's  separate  interest 366 

when  and  how  he  may  levy  on  the  partner's  interest  in  the  copart- 
nership property 367 

manner  of  enforcement  of  his  right 368 

purchaser  at  a  sale  by  execution  of  a  partner's  interest  would  not 

be  a  partner 869 

attachment  of  a  partner's  interest  by  his  separate  creditor  avoided 

by  insolvency  of  the  partnership 360 

in  case  of  a  dormant  partner 360 

may  not  prove  in  bankruptcy  under  a  joint  commission  for  the  pur- 
pose of  voting  in  the  choice  of  assignees 484 

where  a  firm  is  indebted  to  one  of  the  partners,  his  private  credit- 
or may  not  prove  his  debt  against  the  joint  fiind  ....    600 
of  a  partner  may  proceed  against  the  joint  estate  at  bankruptcy,  if 
it  is  larger  on  account  of  any  fraudulent  act  against  that  part- 
ner   600 
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PEIIVATE    CREDITOR.    SUIT,    ATTACHMENT    AND    LEVY    OF— 

continued, 

where  joint  creditors  elect  to  proceed  against  the  several  estate  of 
an  ostensible  partner  and  not  against  the  joint  fund,  private 
creditors  of  that  partner  may  proceed  against  the  joint  estate 
for  an  equal  amount 501 

PROFESSIONAL  PARTNERSHIPS 43,  156 

good-will  of  firm 264 

PROFITS, 

agreeing  to  pay  a  person  a  certain  part  of  the  profits  does  not  neces- 
sarily give  him  an  interest  in  them  as  profits,  or  make  him  a 
partner 69 

gross  profits  or  net  profits 88 

PROMISE, 

where  new,  and  no  new  consideration 110 

PROMISE  OF  INFANTS.     (See  Iotantb.) 

PROMISSORY  NOTE, 

where  given  in  the  partnership  name  partly  for  a  partnership  debt 

and  partly  for  a  separate  debt  of  one  of  the  partners  .  .  112  n.  (<) 
where  the  language  of,  is,  "  I  promise  to  pay,^^  biit  it  is  signed  by 

the  partnership  name 127  n.  (k) 

where  on  its  face  it  purports  to  be  the  act  of  one  partner,  and  made 

to  secure  his  individual  debt 127  n.  (k) 

where  signed  jointly,  not  evidence  of  copartnership  between  the 

parties 148  n.  (w) 

has  been  held  otherwise  where  they  signed  a  bill  of  exchange  .  148  n.  (w) 

■     making  use,  and  indorsing  of 199  n.  (a) 

when  made  or  indorsed  fraudulently 211 

joint  and  several  by  all  the  members  of  the  firm,  not  a  partnership 

note 215 

in  case  of  insolvency  signed  by  some  of  the  partners  only  effect 

of 215 

non-negotiable,  assignee  of !     .     .     .     .   289  n.  (u) 

where  the  holder  is  a  member  of  a  firm  which  is  the  first  in- 

dorser 289  n.  (i«) 

when  made  by  one,  who  is  a  member  of  two  firms,  in  the  name  of 

one  firm,  and  payable  to  a  member  of  the  other  .  .  .  289  n.  («) 
if  indorsed  in  blank,  may  be  sued  by  any  holder  in  his  own  name  .  3S3 
indorsed  by  a  firm  before  dissolution,  but  negotiated  afterwards  .  .  391 
efifect  of  parol  authority  to  continuing  partners  to  sell  note  made  to 

the  firm  before  dissolution 392 

PROVISIONAL  COMMITTEE, 

a  new  member  of  a,  not  liable  for  services  performed  after  he  joins 

if  the  order  had  been  given  previously  to  his  joining .     .    433  n.  (y) 
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PROVISIONS, 

for  the  determination  of  differences  hf  arbitration 247 

Common   Law  Procedore   Act,   11th  Sec. — 17  &  18  Vic.  ch. 

125 247  n.  (r) 

(See  Articiss.) 

PUBLICATION  OF  RECORD  OF  LIMITED  PARTNERSHIPS. 

(See  LiKiTED  Partnebship.) 

PUBLIC  PARTNERS, 

how  different  firom  ostensible 80 

PURCHASE, 

by  one  partner  in  the  course  of  their  regular  business  binds  the 

firm 168  n.  (gr) 

PURCHASER, 

of  a  partner^s  interest  in  a  firm,  under  execution,  not  made  a  part- 
ner thereby    859 

right  of,  to  call  for  an  account     . 859 


R. 

RATIFICATION, 

by  adult  of  acts  done  while  an  infant.     (See  Infant.) 

REAL  ESTATE. 

when  and  by  what  means  real  estate  becomes  partnership  property  .  368 
not  always  material  how  bought,  or  how  conveyed  to  the  partner- 
ship        864 

will  not  be  presumed  to  belong  to  one  partner 365 

ownership  of,  determined  by  intention  of  the  partners 866 

title  of,  in  law,  cannot  be  held  by  a  partnership 866 

where  purchased  by  the  general  partners  of  a  limited  partnership   .  589 

REAL  ESTATE  OF  A  PARTNERSHIP 862 

general  considerations  (Sec.  I.) 862 

how  courts  of  law  treat  (Sec.  HI.) 866 

no  partner  can  convey  real  estate  not  held  of  record  in  his  name    .  367 

where  devised  by  the  legal  holder 868 

when  and  how  Statute  of  Frauds  would  apply  to  transfer  of  .     .     .  868 

as  to  dormant  partners 868 

who  must  convey 869 

is  considered  in  equity  as  part  of  the  partnership  stock,  and  subject 

to  partnership  debts 441  n.  (6) 

may  not  be  claimed  either  by  the  widow  or  heirs  of  a  deceased 

partner  until  the  claims  of  the  firm  creditors  are  satisfied  .  441  n.  (o) 
surviving  partners  have  an  equitable  lien  on,  for  the  debts  of  the 

firm 441  n.  (o) 
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REAL  ESTATE  OF  A  PARTNERSHIP— coii^nwd. 
effect  of  acts  of  partners,  as  to 

(See  Real  Estate  of  Partmkrship,  how  tbsatkd 
IN  Equity.) 

KEAL  ESTATE  OF  A  PARTNERSHIP  HOW  TREATED  IN 

EQUITY 869 

how  far  regarded  as  personal  estate 869 

effect  of  Statnte  of  Frauds 7,  868 

role  in  England 869 

to  whom  it  descends  in  England 871 

American  rule 871 

of  dower 872 

English  rule^  as  to  dower 872 

American  rule 378 

where  the  property  passes^'out  of  the  partnership  to  a  stranger  878  n.  (d) 

of  inheritance 878 

the  heir  holds  as  trustee  for  the  firm  or  their  creditors 878 

when  it  cannot  be  sold  to  pay  debts  until  the  personal  property  is 

exhausted. 4 878 

conyeyed  to  partners  as  tenants  in  common  and  one  of  them  dies    .  374 

lands  couTeyed  to  partners  as  joint  tenants 374 

land  devised  to  partners  for  partnership  purposes 874 

right  of  creditors  of  the  firm  to  its  real  estate 875 

personal  estate  first  applied  to  the  payment  of  the  debts    ....  876 
death  of  a  partner  holding  the  firm^s  real  estate     .     .      .     .    876  n.  (r) 
right  and  power  of  the  partners  as  to  the  real  estate  of  the  partner- 
ship        876 

onepartnermayjiottransfer  the  real  estate  of  the  firm     ....  876 

where  a  partner  sells  his  interest  in,  to  a  stranger 877 

conveyance  of,  to  a  stranger 877 

conveyed  by  the  partner  holding  the  legal  title,  to  a  purchaser  witii- 

out  notice,  for  value 877 

RECEIVER, 

a  decree  for,  its  effect 812 

appointment  of,  ousts  a  partner  from  all  control 812 

appointment  of,  when  and  why  made 813 

exclusive  possession  by  one  partner  is  not  of  itself  sufiident  cause 

for  appointment  of 314 

where  the  party  applying  for,  has  the  property  in  his  own  posses- 
sion   315  n.  (s) 

appointment  of,  temporary 315 

where  appointed  to  wind  up  a  business 815 

application  for,  addressed  to  the  discretion  of  the  court    .    •   316  n.  (x) 

may  be  appointed  although  there  is  only  one  acting  partner   .     •     .  817 

who  may  be  appointed t  817 
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BECEIVER — cofdinued. 

may  earn  interest  on  the  money  if  not  prevented  by  the  terms  of  the 

appointment 818 

powers  and  duties  of 320 

the  property  which  a  receiver  takes  into  his  possession      .     .   820  n.  (p) 

trustee  of  all  the  assets  for  the  firm  creditors 820 

rule  governing  a  receiver 820 

appointment  of,  in  certain  cases,  operates  a  dissolution    ....  470 

RELEASE, 

where  two  are  arrested  on  a  joint  ca,  sa.,  and  the  plaintiflTs  dis- 
charge of  one  of  them,  is  a  discharge  of  the  other     .     .   172  n.  (ti) 

of  one  partner  of  a  joint  debt,  to  have  the  effect  of  discharging 

the  firm,  must  be  under  seal 172  n.  (t«) 

to  one  partner  may  be  accompanied  with  such  conditions  as  to  pre- 
vent its  discharging  the  firm 172  n.  (u) 

where  given  by  one  partner  for  a  consideration  which  is  known  to 

inure  only  to  his  own  benefit 210 

of  a  debt  of  the  firm  by  one  partner 825  n.  (Q 

where  an  assignment  of  property  has  been  made      ....    829  n.  (o) 

REMAINING  PARTNER.    (See  Rbtiring  Partner.) 

REMEDIES  BY  PARTNERS  AGAINST  THIRD  PARTIES,  Ch. 

rx 825 

for  breach  of  contract 825 

two  firms  having  a  common  partner 825  n.  (5) 

where  a  party  has  a  defence  against  one  of  the  partners    ....    825 
where  a  partner  releasing  a  debt  is  a  dormant  partner 826 

REMEDIES  OF  THIRD  PERSONS  AGAINST  THE  PARTNER- 
SHIP AND  AGAINST  PARTNERS,  Ch.  X 842 

RENEWAL  OF  PARTNERSHIP, 

by  tacit  continuation  of  business 289 

when  a  tacit  renewal,  it  is  dissolvable  at  will  of  either  partner    •    .    240 

(See  Partnership.) 
renewal  of  limitation  of  time  seldom  presumed  from  acts  ....    240 

REPAIRS, 

if  made  by  a  part-owner  of  a  ship,  he  has  a  claim  against  each  of 

the  others,  for  his  share  of  the  expense,  at  law 553 

REPUTED  OWNERSHIP, 

statute  of  6  Geo.  4,  ch.  16,  §  3 494  n.  (^) 

statute  of  6  Geo.  4,  ch.  16,  §  72 495  n.  (ti) 

RETIRING  PARTNER, 

one  leaving  an  existing  firm 84 

in  law,  retirement  of  any  partner  terminates  a  partnership    ...  34 

how  retirement  affects  the  liability  of 408 
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RETIRING  PARTNER— am<inu«i. 

neither  loses  property  nor  relieves  himself  from  liability  ....  409 
if  he  pays  more  than  his  share  of  the  old  debts,  may  have  contribu- 
tion from  his  partners 409 

where  he  •*  sells  out " 409 

may  set  up  the  same  business  in  the  inmiediate  yicinity,  in  the 

absence  of  any  agreement 409 

effect  of  promise  of,  not  to  carry  on  the  same  business    ....  409 

when  obligation  of,  is  determined  by  the  language  of  the  articles    .  410 

how  he  may  terminate  his  liability  for  the  partnership  debts  .     .     .  410 

notice  of  retirement  must  be  given  by 411 

manner  of  giving  notice  of  retirement 411 

difference  in  liability  of  as  to  old  and  new  customers 412 

rule  as  to  notice  of  retirement 412 

where  knowledge  is  equivalent  to  notice 397 

consenting  to  a  use  of  his  name  by  the  old  partners 414 

where  a  dormant  partner 415 

liability  of,  when  an  existing  contract  contemplates  future  pay- 
ments to  any  extent 417 

notice  of  retirement  by  notoriety 418 

sufficient  lapse  of  time  may  supply  want  of  notice 418 

cases  in  which  a  jury  might  infer  knowledge  of  the  retirement    .     .  418 
must  show  that  the  notice  of  retirement  was  such  as  the  usage  of 

merchants  requires 418 

right  of  action  against  remaining  partners  for  breach  of  contract  * 

to  pay  the  debts 421 

when  discharged  by  creditors 421 

agreement  between  him  and  those  who  remain  of  no  effect  as  to 

creditors 421 

should  be  included  in  any  action  against  the  firm,  for  a  debt  con- 
tracted while  he  was  a  partner 421 

execution  against  the  firm  may  be  satisfied  from  property  of  .     .     .  421 

where  held  only  as  surety  for  the  firm  debt 424 

where  a  creditor  retains  the  old  securities  against  the  firm    .     .     .  424 

.     where  a  creditor  expressly  retains  his  rights  against 425 

the  creditors  receiving  inte]*est  from  the  new  firm  will  not  necessarily 

discharge 425 

facts  from  which  a  juiy  might  find  an  implied  assent  to  discharge 

of ' 426 

liability  of,  for  trust  money  used  in  the  partnership  by  one  partner 

with  the  knowledge  of  all 426 

when  discharged  by  appropriation  of  payment 427 

when  a  partner  puts  into  the  finn  the  money  of  a  stranger,  this  does 

not  make  the  stranger  a  partner 427 

liability  of,  for  existing  debts 429 

not  liable  for  debts  created  after  his  retirement 429 
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RETIRING  TABTKER-^  continued, 

when  money  is  paid  after  his  retirement,  right  of  the  new  firm  to 

appropriate  it 429 

not  boand  hy  an  appropriation  of  pa}rment,  fraudulent  or  injurious 

as  to  him 429 

where  the  new  firm,  for  adequate  business  causes,  appropriated  the 

funds  of  the  old  firm  to  the  payment  of  new  debts    ....    430 

when  permitted  to  prove  his  claim  against  a  bankrupt  partner    .     .    478 

where  he  has  a  covenant  with  the  remaining  partner  to  pay  all  the 
debts,  and  the  remaining  partner  becoming  bankrupt  he  pays 
them,  may  prove  them  against  the  bankrupt's  estate  ....     479 

who  leaves  his  property  in  the  possession  or  at  the  disposal  of  the 

firm,  liability  of 496 

must  give  notice  of  his  retirement,  and  of  the  purposes  and  limita- 
tions under  which  he  leaves  his  property  in  the  firm    ....     497 

leaving  some  of  his  property  with  the  firm,  and  giving  notice  that 
the  property  so  lefl  is  his,  and  not  lefl  for  the  firm  to  obtain 
credit  on,  may  protect  it  from  future  creditors 497 

RIGHTS  OF  PROPERTY  OF  PARTNERS  INTER  'SE    (Ch.  Vn. 

Sec.  Vm.) 256 


s. 

SALE, 

on  execution  of  one  partner's  interest 400 

secret,  unaccompanied  by  possession,  is  primA  facie  fraudulent  and 

void  as  to  creditors  of  the  firm 496  n.  (w) 

of  the  effect,  in  a  bankruptcy 506 

where  only  a  part  of  the  partners  are  bankrupt,  the  assignees  have 

no  right  to  sell 506 

but  the  court  will  decree  a,  if  the  assignees  request  it  for  a  good 

cause 507 

may  be  decreed .  as  a  preliminary  proceeding  or  means  of  making 

account 524 

{See  Assigning  and  Tbansferring  Pbopebty.) 

SALE  OF  PARTNERSHIP  PROPERTY. 

{See  Dissolution.) 
SEAL, 

belongs  to  the  common  law,  while  partnership  belongs  to  the  law- 

merchaut 182 

when  regarded  by  courts  as  surplusage 183 

SECRET  PARTNERS, 

who  are dO 

the  word  Co.  not  necessary  to  bind  all  the  partners 31 

why  liable 81 
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SECRET  FABTNEBS-- continued. 

where  annoanced  to  a  customer  without  his  own  consent  ....      31 

where  he  permits  himself  to  be  made  known 31 

liable  upon  all  the  acting  partner^s  contracts  made  within  the  scope 

of  the  partnership  business    . 62 

SECURITY, 

several  security  of  one  partner,  accepted  by  a  creditor  holding  the 

joint  security  of  the  firm,  does  not  discharge  the  firm    .     .     .     110 
where  a  partner  disposes  of  security  belonging  to  the  firm  for  his 

own  debt 209 

SELLER, 

of  goods  to  one  who  orders  them  sent  to  another  ^o  is  in  fact  his 

partner 113 

(See  Partnbbs.) 

SEPARATE  CREDITOR.    (See  Pbivatb  Cbkditor.) 

SERVICE  OF  PAPERS, 

as  to  partners  , 172  n.  (») 

SETTLED  ACCOUNT.    (See  Account  Stated.) 

SETTLEMENT  BETWEEN  PARTNERS. 

(See  Account  Stated.) 

SETTLING  PARTNER, 

power  of 392 

SEVERAL  CREDITORS, 

who  are 484 

SEVERAL  PARTNER, 

may  sue  at  law  on  demands  against  a  partner  or  partners  when  they 

are  distinct  firom  the  affairs  of  the  firm 270 

where  a  partner  may  sue  a  partner  on  any  claim  arising  before  the 

partnership,  although  it  refers  to  the  partnership 271 

SEVERAL   PROPERTY, 

what  is 491 

SHAREHOLDER.    (See  Joint-stock  Compant.) 

SHARES.     (See  Pabt-owners   of  Ships,  and  Jointhstock  Com- 
panies.) 
SHIPS, 

are  personal  chattels 549 

are  like  real  estate  in  some  particulars 649 

must  be  registered  before  they  become  entitled  to  the  privileges  of 

American  ships 549 

English  statutes  require  registration  to  make  a  transfer  of  a  ship 

valid - 549 


INDEX.  663 

SmPS— continued. 

all  transfers  of  ships  by  way  of  mortgage  or  pledge  must  be  regis- 
tered     560 

employment  of  where  the  owners  differ 558 

(See  Part-owners  of  Ships.) 

SHIPS  HUSBAND, 

who  is 569 

not  necessarily  an  owner 569 

duties  and  powers  of 569 

if  not  a  part-owner  all  are  responsible  to  him  insolido  for  his  charges 

within  the  scope  of  his  authority 569 

if  he  be  a  part-owner,  then  each  owner  is  liable  to  him  only  for  his 

share 569 

may  sue  any  part-owner  who  refuses  or  neglects  to  pay  his  share  .  569 
has  a  lien  on  the  proceeds  of  the  ship,  or  the  documents  of  title 

for  indemnification  upon  his  lawful  obligations  for  the  ship  .     .     570 

lien  of,  does  not  extend  to  the  ship  itself 570 

appointment  of,  may  be  inferred 570 

duty  of 570 

cannot  insure  other  owners  nor  give  up  their  lien  of  the  ship  on  the 
cargo  for  freight,  nor  borrow  money,  nor  delegate  his  au- 
thority  570 

cannot  begin  and  prosecute  an  action  at  law  withuot  express  authori- 
ty from  the  other  owners 570 

where  any  of  his  acts  are  ratified  by  the  part-owners     .     .     .    570  n.  («) 

SIGNATURE.    (See  Partners,  and  Power  of  Partners.) 

Sn.ENT  PARTNER, 

is  one  who  takes  no  active  part  in  the  business  of  the  firm  ...  82 
whether  his  name  be  made  known  as  a  partner  or  not 32 

SKILL.    (5ee  Partnership  and  Partnership  Property.) 

SOLVENT  PARTNERS, 

effect  of  bankruptcy  of  a  partner  upon 471 

hold  the  effects  and  property  in  somewhat  the  same  way  that  surviv- 
ing partners  do 472 

cannot  get  the  finn  property  out  of  the  hands  and  possession  of  the 
assignees  of  the  bankrupt,  the  right  to  possession  being  the 

same 473 

continuing  the  business  without  winding  up  the  concern,  do  so  at 

'  their  own  peril 474 

have  possession  of,  and  full  power  over,  the  partnership  effects  .  .  476 
hold  the  effects  of  the  firm  as  trustees  for  all  interested  ....  476 
committing  actual  or  constructive  fraud,  liable  in  damages  or  it 

may  be  avoided  by  those  whom  it  injures 477 

rights  of  against  the  estate  of  a  bankrupt  partner 477 
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SOLVENT  TARTNEBS— continued. 

cannot  prove  against  the  joint-fund  in  competition  with  joint- 
creditors,  but  may  with  several  creditors 602 

when  rights  of,  against  their  insolvent  partners  are  prior  to  the 

several  creditors  of  the  insolvent 502 

cannot  resist  a  bill  by  the  assignees  of  the  bankrupt  for  a  share  in 
the  profits  of  a  subsequent*  trading,  on  the  ground  that  the    • 
assignees  did  not  require  an  immediate  settlement 505 

SPECIFIC  PERFORMANCE  OF  ARTICLES, 

bill  in  equity  for 234 

SPECIFIC  PERFORMANCE  OF  CONTRACT, 

decree  for 297 

enforced  in  equity,  instances  of 297  n.  (o) 

in  what  cases  enforced    .     * 298 

(See  Equity.) 

SPECIAL  PARTNER, 

definition  of 35 

must  see  that  all  the  requirements  of  the  statutes  respecting  limited 

partnerships  are  complied  with 532 

if  he  withdraw  any  part  of  the  capital,  and  the  firm  becomes  insol- 
vent, he  is  liable  to  the  creditors  for  the  amount  so  withdrawn 
with  interest 532 

where  the  general  partner  withdraws  some  of  the  capital  without 

the  consent  or  knowledge  of  the 533 

if  his  name  is  used  in  any  contract  with  his  consent,  or  if  he  take 
an  active  part  in  the  formation  of  any  contract  he  is  liable  as  a 
general  partner 533 

when  and  in  what  manner  he  becomes  liable  as  a  general  part- 
ner  535  n.  (p) 

liable  as  general  partners  in  all  things  except  those  in  which  the 

statute  expressly  limits  their  liability 535 

bound,  after  dissolution,  for  the  future  debts  of  the  firm,  unless 
notice  is  given  or  it  ceases  by  limitation  of  time  or  act  of  the 
law 536 

should  be  given  in  case  of  death  or  bankruptcy 536 

if  they  make  themselves  generally  liable,  after  dissolution,  to  the 
holders  of  notes,  the  holders  cannot  come  in  and  claim  the 
joint  assets  equally  with  the  previous  creditors  of  the  finn    .     .    537 

holders  of  such  notes  should  join  all  the  partners  in  a  suit      .     .     .     537 

not  liable  as  general  partners  because  real  estate  had  been* pur- 
chased by  the  general  partners,  and  paid  for  by  the  firm,  and 
the  title  taken  in  the  names  of  all  the  partners 539 

liable  as  general  partners,  where  there  was  a  mistake  made  in  the 

publication  of  a  certificate 539 

(See  Limited  Pahtnebship.) 


• 
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SPECIAL  PARTNERSHIP, 

relates  only  to  a  single  transaction,  or  the  use  of  one  thing    ...      38 
where  a  note  or  bDl  is  signed  or  indorsed  by  two  or  more  persons   .      39 

STATES, 

are  foreign  to  each  other  in  respect  to  bankrupt  laws    ......    474 

STATUTE, 

28th  &  29th  Vic.  ch.  86,  provides  that  lending  money  to  a  firm,  the 

lender  to  receive  a  certain  share  in  the  profits  does  not  make 

him  liable  as  a  partner 92  n.  (^) 

of  Kentucky,  promissory  notes  have  all  the  legal  effect  of  bonds 

under  seal 183  n.  (m) 

9  Geo.  lY.  ch.  14,  on  limitations 184  n.  (n) 

of  New  Hampshire,  concerning  actions  between  copartners    .     .     .    285 
of  Pennsylvania,  April  14,  1838,  concerning  abatement  of  actions 

against  j|artners 288  n.  (t) 

STATUTE  OF  LIMITATIONS. 

(See  Limitations,  Limitations  Statutb  of,  and  Pay- 
ments BY  A  Firm.) 
STATUTES, 

of  the  several  States  in  regard  to  limited  partnership  ....  530,  532 

STIPULATIONS, 

as  to  retrospective  effect  of  contract  of  partnership 13 

between  partners,  how  far  they  affect  third  parties 93 

(See  Partner.) 

notice  of,  to  one  member  of  the  firm 95  n.  (5) 

between  partners  exempting  some  of  the  firm  from  liability  of,  no 

effect  as  to  creditors 102 

between  partners,  violations  by  one,  effect  of .     .     .* 103 

STOCK.    {See  Partnerqhip  Property.) 

STOCKHOLDER, 

of  a  joint-stock  company  by  a  transfer,  may  give  good  title  in  the 

property  to  his  transferee 546 

{See  Joint-stock  Company.) 

STRANGER.    {See  Dilectus  Personarum,  and  Partners.) 

STYLE  OF  FIRM.    (See  Name  op  Firm.) 

SUBMISSION.     (See  Arbitration.) 

SUB-PARTNERSHIP. 

duration  and  effect  of 383 

SURCHARGE,. 

what  it  is 517 

SURETY, 

no  partner  may  become  surety  for  a  debt,  and  thereby  bind  the  > 
firm 216 
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SURVIVING  PARTNERS, 

powers  and  interests  of 440 

at  the  death  of  a  partner,  have  an  exclusive  right  of  possession  and 
management  of  the  firm  proper^  and  business  for  closing  the 

same * 440 

if  the  authority  of,  for  winding  up  the  concern,  be  unduly  exercised 
the  remedy  is  by  applying*  to  a  court  of  equity  for  the  appoint- 
ment of  a  receiver 440  n.  (2) 

where  the  articles  provide  what  shall  be  done  if  a  partner  dies    .     .    440 

where  a  partner  absconds 440 

are  tenants  in  common  of  the  partnership  property 440 

have  a  right  to  collect  all  debts  due  to  the  firm,  and  to  sell  the 

property  of  the  firm 441 

where  the  deceased  partner  by  his  will  provides  for  the  continuance 

of  his  interest  in  the  partnership 441 

the  tenancy  in  common  of,  exists  only  as  to  the  property,  and  not  as 

to  the  possession 441 

rights  of,  to  possession  of  the  partnership  property 441 

have  a  lien  on  the  real  estate  of  the  firm  for  indemnity  against  firm 

debts 441  n.  (o) 

are  from  the  death  of  a  partner,  trustees  for  all  concerned  in  the 

partnership 441 

may  not  sell  to  nor  buy  the  property  of  the  firm  ^emselves  .  .  .  442 
power  of,  to  arrange  and  settle  all  the  debts  of  the  firm  ....  442 
equity  will  interfere  in  cases  of  negligence  or  gross  mistake  by  .  .  442 
may  only  claim  their  shares  of  the  firm  property  after  the  creditors 

have  all  been  satisfied 443 

are  not  bound  to  continue  the  business 443 

equity  will  restrain  the,  from  continuing  business  under  the  credit 

and  risking  the  efiects  of  the  old  firm 443 

where  the  surviving  partners  continue  business  under  the  credit 
and  risk  the  effects  of  the  old  firm,  they  will  be  bound  to  ac- 
count for  the  profit  as  belonging  to  the  firm 443 

if  they  incur  a  loss,  they  are  charged  with  interest  on  the  funds 

they  use 443 

but  if  they  make  a  profit,  which  is  credited  to  the  firm,  they  may  be 

allowed  some  compensation  for  their  services 443 

do  not  bear  more  than  their  share  of  the  losses  resulting  after  the 

death  of  the  deceased  from  transactions  entered  into  before    .    443 
may  be  allowed  for  their  time  and  expenses  under  certain  circum- 
stances   443 

may  retain  the  good^-will  of  the  firm  without  payment  on  their  part .  444 
have  no^right  to  take  the.  effects  of  the  firm  at  a  valuation  .  .  .  445 
creditors  of  the  firm  can  bring  their  actions  only  against  ....  447 
actions  to  collect  a  partnership  debt  must  be  brought  in  the  name 

of  the ' 447 
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SURVIVING  PARTNERS  —  cmtinued. 

holding  claims  against  the  deceased  partner  are  treated  like  other 

partners     .     .     .    .  ^ 450 

ivhen  the  deceased  has  made  the  surviying  partner  his  executor     .    450 

{See  Equity.) 


T. 

TENANT  IN  COMMON, 

liability  of,  to  his  co-tenant  for  the  destruction  of  the  common  prop- 
erty  323 

land  conveyed  to  partners  as 374 

may  have  all  the  incidents  of  joint-tenants  by  agreement  of  the 

parties 548 

may  bring  trover  against  his  co-tenant  for  an  actual  destruction  of 

the  chattel 556 


• 


TERM  OF  PARTNERSHIP.     {See  Articles  of  Dissolution.) 

TORTS, 

in  order  to  render  partners  liable  for  the  torts  of  each  other  they 

must  have  been  committed  in  the  partnership  business     .  150  n.  (d) 
-where  money,  procured  by  fraud,  becomes  partnership  stock  the 

firm  not  liable  without  their  consent  to  the  fraud 152 

remedies  of  partners  against  third  persons  for     .....;.     837 

instances  of,  in  which  all  tl  o  partners  must  join 338 

against  only  a  part  of  the  members  of  a  firm 338 

no  contribution  for  payment  of  judgment  founded  on   .     .     .    287  n.  (js) 
demand  of  the  firm  grounded  on  the  tort  of  a  member  thereof  .     .     263 
{See  Part-owners  of  Siups,  and  Partners.) 

TORTS  BETWEEN   PARTNERS     -. 321 

where  the  torts  are  personal 322 

trover  will  not  lie  by  one  partner  against  his  copartner     ....     324 

TRADE  NAME, 

of  the  use  and  right  of ^65 

false  or  injurious  use  of 265 

TRANSFEREE, 

of  interest  of  one  partner  does  not  become  a  partner  without  the 

consent  of  the  other  partners 169 

may  require  an  account  and  settlement 169 

TRANSFER    OF    INTEREST    IN    PARTNERSHIP    PROPERTY. 

{See  Assignment.) 

TRANSFER  OF  SHARES  OF  JOINT-STOCK  COMPANIES, 

where  a  statute  prescribes  certain  forms  for,  they  must  be  complied 

with '. .  546  n.  (n) 

42 
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TRANSFER  OF  SHARES  OF  JOINT-STOCK  COMPANIES  —  conhnwerf. 

when  transferee  would  not  be  a  partner  nor  have  any  claim  against 

the  company  to  become  such     .     . » 646 

a  transferee  may  require  an  account  and  settlement  so  far  as  to  as- 
certain his  rights  and  the  value  of  his  share 546 

transferee  has  no  right  to  any  particular  thing  in  special  nor  a  divi- 
sion of  the  effects 546 

when  the  company  might  refuse  to  accept  transferee,  as  a  partner 
although  the  stockholders  transferred  his  share  agreeably  to  the 
rules  of  the  company '    .    546 

transferee  not  bound  to  become  a  partner  although  the  company 

were  willing  to  receive  him 547 

TRANSFER  OF  SHIPS, 

by  way  of  mortgage  or  pledge,  must  be  registered 560 

in  England  must  be  registered 549 

TRANSFERRING  PROPERTY, 

right  of,  extends  to  choses  in  action 163  n.  (g) 

one  partner  may  bind  his  firm  by  assenting  to  the  transfer  of  a  debt 

due  on  account 163  n.  (g) 

right  of,  not  affected  by  a  secre  act  of  bankruptcy  previously  com- 
mitted by  another  partner 163  n.  (g) 

nor  by  the  fact  that  the  proceeds  of  transfer  have  not  come  to  use 

of  the  firm 163  n.  (^7) 

no  difference  as  to  right  of,  between  partnership  for  general  pur- 
poses and  one  for  special  purposes 163  n.  (<7) 

right  of,  does  not  extend  to  real  estate  of  the  firm    .     .     .     .    163  n.  {g) 

where  done  in  fraud  of  other  partners,  still  valid  as  to  innocent 

transferee 164 

qualifications  of  a  partner^s  right  to  transfer  his  interest  in  the  prop- 
erty of  the  partnership 169 

where  one  partner  transfers  his  interest  in  a  chose  in  action  to  his 

copartner  *. 329 

TROVER.     {See  Part-owners  of  Sbips.) 

TRUST, 

where  implied  as  to  holder  of  legal  title  to  real  estate,  in  favor  of  a 

partnership 366  n.  (Ar) 

TRUSTEE, 

a  plaintiff  cannot  summon  himself  as    '.     .     .     .^   .     .     .     .    288  n.  (t) 
a  receiver  appointed  in  a  partnership  suit  becomes  a  trustee  for  the 

firm  creditors 820  n.  {q) 

where  a  partner  is,  and  uses  the  trust  money,  with  the  consent  of 

the  firm,  in  the  business, 426 

when  adjudged  a  partner 145 

when  charged,  as  partner  with  cestui  que  trust 145 
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TRUSTEE  —  continued. 

when  he  lends  money  to  his. firm  and  takes  their  note  running  to  the 

cestui  que  trust,  effect  of 146  n.  (q) 

where  one  trustee  forged  the  names  of  his  co-trustees  to  a  power 

authorizing  his  copartners  to  sell,  firm  liable 153 

where  one  of  a  firm,,  a  trustee,  with  the  knowledge  of  the  other 

partners,  applies  the  trust  fund* to  the  use  of  the  partnership, 

firm  liable 154 

if  trust  money  be  put  into  trade  without  authority,  the  cestui  que 

trust  may  either  take  a  share  of  the  profits  or  the  interest  .  155  n.  (z) 

how  far  partners  are 231 

surviving  partners  are,  for  all  parties  in  any  way  interested  in  the 

partnership 441 

surviving  partners  as,  cannot  sell  to,  nor  buy  property  of,  the  firm 

themselves 442 

{See  Executors.) 


U. 

USURY, 

when  principal  is  at  hazard,  there  can  be  no  usury    ....  141  n.  («) 

borrower  may  plead  usury  against  the  lender 142  n.  (i) 

when  lender  cannot  plead  usury  against  a  third  party  seeking  to 

charge  him  as  a  partner 142  n.  (t) 

where  the  contract  is  that  the  lender  shall  have  legal  interest  and 

also  a  share  in  the  profits     . 142 

UNIVERSAL  PARTNERSHIP, 

strictly,  can  be  none 227 


V. 

VALUATION, 

taking  share  at 445 

{See  Bankrvptcy  and  Surviving  Pajitner.) 


W. 

WAGES.     (See  Partners.)  ^ 

WAIVER, 

courts  of  equity  sometimes  imply  from  the  facts     ......     238 

of  provisions  in  the  articles 238 

WAR,  .        . 

t  fleet  of 27 

(See  Dissolution  and  Alien.) 
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WARRANTY. 

by  a  partner,  effect  of 217 

WIDOW.     {See  Real  Estate.) 

WINDING, 

up  the  affairs  of  the  partnership 388 

WITNESS.     {See  Evidence.) 

WRITING, 

not  necessary  to  constitute  a  partnership 7 

{See  Partnership  jind  Articles.) 
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